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EASTER  TERM,  1826. 


FURILLIO  V.  CrOWTHER. 

ASSUMPSIT  for  the  board  and  lodging  of  an  iUegi-      Where  the 

T      supposed 
timate   child.     Plea,  the  general  issue.     At  the  trial  father  of  an 

before  Abbott,  C.  J.,  at  the  Middlesex  sittings  after  chiStt*^ 
last  terrn^  it  appeared  in  evidence,  that  for  a  consider-  made  various 
ible  time  prior  to  the  commencement  of  this  action,  hs^ainte-  ^ 

4e  defendant  had  paid  the  plaintiff  a  weekly  allowance  nance  and  then 
.  .    .  .  refused  to  con- 

Oi  twelve  shillings,  for  the  maintenance  of  the  child  tinue  its  sup- 
tt  question.     In  consequence  of  an  application  made  j^^erob?^ 
by  the  plaintiff's  attorney  to  the  defendant,  for  the  pay-  tained  an 
aeat  of  the  arrears  for  which  this  action  was  brought,  ^on :— Held," 
the  defendant's  attorneys  wrote  to  the  plaintiffs,  as  that  no  action 

^  ^  r  /        would  be  for 

■Nlows : —  arrears  of 

"  We  are  instructed  by  our  client  to  say  that  he  will  ^e^iJu  df 

&ot  make  any  more  weekly  payments  to  your  client  for  the  mother. 

tbe  support  of  the  child  of  which  she  alleges  him  to  be 

tke  &ther,  unless  he  can  be  satisfied  by  a  magistrate'sr 

fOL,    IV.  B 
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1826.        order,  made  on  her  oath,  that  he  is  the  person  who 
FuRiLLio     o^gl^t  to  make  such  payments."     Nothing  further  being 
V-  done,  this  action  was  commenced.     On  the  part  of  the 

defendant,  it  was  contended  that  the  action  was  not 
maintainable,  there  being  no  obligation  in  law  on  him 
to  maintain  an  illegitimate  child;  and  that  the  only 
mode  of  enforcing  his  liability  was  by  proceedings 
under  the  18  Eliz.y  c.  3,  which  in  this  case  had  not 
been  adopted.  For  the  plaintiff,  it  was  insisted  that 
there  being  a  moral  obligation  on  the  father  of  an 
illegitimate  child  to  maintain  it,  sufficient  at  least  to 
support  a  contract,  and  as  the  defendant  had  by  pre- 
vious payments  acknowledged  his  liability  to  maintain 
this  child,  and  the  letter  in  question  being  only  a  con- 
ditional renunciation  of  the  contract,  the  action  was 
maintainable.  The  jury,  under  the  learned  Judge's 
directions,  found  for  the  defendant,  but  leave  was 
given  to  move  to  enter  a  verdict  for  the  plaintiff 
for  30/. 

Scarlett,  now  moved  accordingly.  There  is  a  moral 
obligation  on  the  father  of  an  illegitimate  child  to 
maintain  his  offspring ;  at  least  such  an  obligation  as 
is  sufficient  to  found  a  contract.  This  is  a  duty  of  im- 
perfect obligation,  and  though  by  the  laws  of  this 
country  the  only  mode  of  compelling  the  father  of  an 
illegitimate  child  to  maintain  it,  is  by  an  order  of 
filiation  under  the  statute  of  Elizabeth ;  still  if  a  per- 
son once  enters  into  a  contract  for  the  support  of  such 
a  child,  there  is  a  sufficient  moral  obligation,  which  a 
court  of  law  will  enforce.  The  question  then  is,  whether 
a  contract  of  this  nature  is  not  binding  unless  there  is 
something  to  shew  that  it  has  been  distinctly  and  un- 
equivocally renounced.  The  defendant  is  in  this  pre- 
dicament ;  he  admits  the  birth  of  the  child,  and  he 
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ftp  for  its  maintenance  for  a  considerable  length  of 

tnne,  which  is  an  acknowledgment  of  his  liability  to 

mpport  it*     Probably  he  might  renounce  the  contract 

ilti^;ether,  or  he  might  put  the  plaintiff  to  the  remedy 

given  by  the  statute  of  Elizabeth  ;  but  this  he  does  not 

da.     He  desires  his  attorney  to  write  for  farther  expla- 

aation  as  to  his  liability.    This  is  not  putting  an  end 

to  his  contract.    If  he  meant  to  renounce  his  liability 

he  shoald  have  done  so  in  express  terms,  and  it  lay  upon 

him  to  shew  that  the  contract  was  rescinded. 


1S26. 


FURILUO 

V. 

CaOWTBBR. 


Per  Curiam. — ^It  is  quite  clear  that  this  action  is 
not  maintainable.  The  defendant  is  under  no  legal 
obligation  to  maintain  the  child  unless  the  steps  are 
tiken  which  the  statute  of  Elizabeth  requires.  The 
Vy-gone  payments  were  merely  Toluntary,  and  he  was 
lot  bound  to  contiikue  them  longer  than  he  thought 
fvoper. 

Rule  Refused. 


Jackson  v.  Cdrwen. 

Case.     The  first    count  stated,  that  a  certain  toll      a  Turnpike 

ptc,  situate  i||  the  county  of  Cumberland,  standing  ^^^'^^^n 

ipon  and  across  a  certain  public  highway  in  the  said  e^ery  hone, 

maty,  was  a  gate  erected  by  virtue  of  a  certain  act  any^cwSgc; 

Mflwd  in  the  46  Geo.  3,  entitled,  "An  Act  for  more  2d,  upon  every 
•  horse,  &c., 

:;  and,  3rd,  upon  every  score  of  oxen,  &c.:  provided  that  no  collector 


Amid  take  horn  any  person  more  than  one  toll  for  the  same  carriage,  horses,  beasts, 
« cattle,  passing  once  and  repassing  once  in  the  same  day,  through  the  same,  or  any 
tf  tfie  gates  on  the  roads,  sucn  person  producing  a  ticket  denoting  that  such  toll  had 
has  paid  on  iSbat  day  for  sacn  horses,  beasts,  or  cattle.  Where  the  same  horses 
mmtizad,  feposed  once  in  the  same  dav,  drawing  different  carriages  belonging  to 
ktwBe  DCfssB : — ^Hdd,  Aat  only  one  toll  was  payable. 
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ld26.        effectaally  improTing  the  roads  leading  to  and  from  the 
^^^'^       port  and  town  of  Whitehaven,  in  the  county  of  Cumber- 
V.  land:*^  that  plaintiff,  after  the  passing  of  the  act,  to 

wit,  on  the  11th  April,  1825,  in  the  county  aforesaid, 
was  lawfully  possessed  of  four  horses,  which  then  and 
there  drew  a  certain  coach  of  plaintiff  in  and  along  the 
said  highway,  and  through  the  said  toll  gate ;  that  for 
the  said  horses  so  passing  through  the  said  toll  gate, 
plaintiff  then  and  there  paid  to  defendant,  being  the  toll 
gate  keeper  appointed  to  collect  the  tolls  at  the  said  gate, 
the  toll  by  him  demanded,  and  due  in  that  behalf,  by  force 
of  the  statute  aforesaid,  and  then  and  there  obtained  and 
received  from  defendant,  so  being  such  toll  gate  keeper, 
a  proper  and  sufficient  ticket,  denoting  the  due  payment 
of  such  toll ;  that  afterwards,  and  before  twelve  o'clock 
at  night,  of  the  same  day,  in  the  year  last  aforesaid,  in 
the  county  aforesaid,  the  same  horses  were  lawfully 
drawing  another  and  different  coach  of  plaintiff's,  in 
and  cdong  the  said  highway,  and  near  to  the  said  toll 
gate,  for  the  purpose  of  passing  through  the  same  free 
of  toll,  and  for  that  purpose  plaintiff  then  and  there 
presented  and  shewed  to  defendant  the  said  ticket,  and 
demanded  permission  of  defendant,  as  such  toll  gate 
keeper  as  aforesaid,  to  pass  through  the  said  gate  with 
the  said  horses  and  the  said  last- mentioned  coach,  free 
of  toll,  according  to  the  form  and  effect  of  the  statute 
aforesaid ;  yet  defendant,  well  knowing  the  premises, 
but  wrongfully  and  maliciously  contriving  to  injure 
plaintiff  in  that  respect,  did  not,  nor  would,  permit  the 
said  horses  with  the  said  last-mentioned  coach,  so  to 
pass  through  the  said  toll  gate  free  of  toll,  but  whoUy 
refused  so  to  do ;  and  on  the  contrary  thereof  wrong- 
fully and  falsely  pretended  that  a  toll  of  a  certain  sum 
of  money,  that  is  to  say,  a  toll  of  2$.,  was  due  and 
payable  to  defendant,  under  and  by  virtue  of  the  statute 


EASTER   TERM,    SEVENTH    GEO.    IV. 

aforesaid,  and  injariously  fastened  the  said  gate,  and 
kept  the  same  fastened  for  a  long  space  of  time,  to  wit, 
for  the  space  of  one  hour,  and  thereby  wrongfally 
stopped  and  detained  the  said  horses  and  the  said  last- 
mentioned  coach,  and  hindered  and  prevented  the  same 
passing  through  the  said  gate,  along  the  said  highway, 
until  plaintiff  paid  to  defendant  the  said  sum  of  money, 
80  pretended  to  be  due  and  payable  as  aforesaid,  con- 
trary to  the  form  and  effect  of  the  statute  aforesaid. 
Second  count  in  trover.  Demurrer  to  the  declaration^ 
and  joinder  in  demurrer  (a). 


1826. 


This  case  was  argued  by  F.  Pollock,  for  the  plaintiff, 
and  Patteson,  for  the  defendant. 


Judgment  was  now  delivered  by 

Baylby,  J. — It  is  an  established  rule,  that  where 

(a)  By  8. 17  of  the  act,  the  following  tolls  were  imposed : — **  For 
every  hone,  &c.,  drawing  any  coach,  &c.,  sixpence.  For  every 
borse,  &c.,  not  drawing,  two-pence.  For  every  score  of  oxen,  itc,^ 
one  shilling  and  sixpence  per  score,  and  so  in  proportion  for  any 
greater  or  less  number;  and  for  every  drove  of  calves,  &c.,  ten- 
pence  per  score,  and  so  in  proportion  for  any  greater  or  less  num- 
ber." 

By  s.  21  it  was  enacted,  *'  That  nothing  therein  contained  should 
be  constmed  to  enable  any  collector  of  the  said  tolls  to  demand  or 
take  any  more  than  one  toll,  from  any  person,  for  or  in  respect  of  the 
tune  carnage,  horses,  beast,  or  other  cattle,  passing  once,  and  re. 
passing  once,  in  the  same  day,  such  day  to  be  computed  from  twelve 
o'clock  at  night  to  twelve  o'clock  in  the  succeeding  night,  through 
the  same,  or  any  other  gate  or  gates,  on  any  of  the  said  roads,  all 
and  every  such  person  and  persons  producing  a  ticket,  denoting 
that  such  toll  had  been  paid  on  that  day,  for  and  in  respect  of  such 
borse,  &c.,  on  the  said  roads.'' 

By  s.  28  it  was  enacted,  ''That  it  should  be  lawful  fdr  the 
trustees,  from  time  to  time,  to  compound  with  any  person  or  per- 
sons, for  any  period  of  time  not  exceeding  one  year,^  for  any  horses, 
&c.,  passing  on  the  said  roads,  or  any  parts  thereof,  for  all  or  any  of 
the  tolls  to  be  paid  in  respect  of  such  horses,  &c." 


1826. 
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the  toll  is  imposed  upon  carriages  drawn  by  horses,  and 
there  is  a  clause  of  exemption  for  persons  repassing  on 
the  same  day,  with  the  same  horses  and  carriage,  or 
with  the  same  horses  or  carriage,  and  the  same  carriage 
returns  the  same  day  drawn  by  different  horses,  no 
second  toll  is  payable;  Williams  v.  Sangar(a);  Wa^ 
terhouse  ▼.  Keen{b).  And  where  the  toll  is  imposed 
upon  horses  drawing  a  carriage  with  a  similar  clause  of 
exemption,  no  second  toll  is  payable,  if  the  same  horses 
return  mth  a  different  carriage ;  Gray  v.  Shilling  (c). 
In  this  case  a  toll  of  sixpence  is  imposed  upon  horses 
drawing;  and  a  toll  of  two-pence  upon  horses  not 
drawing :  and  therefore,  according  to  the  above  rule, 
in  an  ordinary  case,  no  second  toll  would  be  payable  in 
respect  of  the  same  horses  repassing  with  a  different 
carriage.  Unless,  therefore,  it  appears  clearly  from  the 
exempting  clause  in  the  act  of  parliament  now  under 
Consideration,  to  have  been  the  intention  of  the  legis- 
lature that  it  should  apply  to  those  cases  only  where 
the  same  horses  repassed  drawing  the  same  carriage, 
the  general  rule  of  construction  applicable  to  these  acts 
of  parliament  ought  to  prevail,  and  then  no  second  toll 
would  be  payable  in  the  present  case.  The  word  "  car- 
riage" first  appears  as  the  subject  of  toll  in  the  ex- 
emption clause,  which  enacts,  that  no  collector  shall 
take  more  than  one  toll  for  the  same  carriage,  horses, 
beasts,  or  other  cattle,  passing  once,  and  repassing  once, 
in  the  same  day.  From  that  part  of  the  clause,  taken 
by  itself,  it  would  appear  to  have  been  the  intention  of 
the  legislature,  that  the  exemption  should  apply  to 
those  cases  only,  where  the  same  horses  repassed,  draw- 
ing the  same  carriage.  The  carriage,  therefore,  is  con- 
templated as  the  subject  of  toQ.     But,  the  clause  goes 

(a)  10  Eaat,  66.  {b)  AnU,  vol.  ii.,  190. 

(c)  4  J.  B.  Moore,  371.    2  B.  &  B.  30. 
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on  to  annex,  as  a  condition  precedent  to  any  exemption, 
that  the  party  claiming  it  shall  produce  a  ticket,  de- 
noting that  the  toll  has  been  paid  on  that  day  for  such 
horses,  beasts,  or  other  cattle :  so  that  the  ticket  which 
is  to  be  shewn  to  the  collector  in  order  to  exempt  a 
party  from  the  payment  of  a  second  toll,  is  to  denote 
only  that  the  toll  has  been  paid  for  the  horses,  and  not 
for  the  carriage.    Still,  if  the  former  part  of  the  clause 
is  to  be  construed  literally,  the  production  of  the  ticket 
will  not  exempt  a  party  from  toll,  unless  he  repasses 
with  the  same  horses  drawing  the  same  carriage.    From 
the  latter  part  of  the  clause  it  appears  that  the  legis- 
lature contemplated  a  toll  upon  horses  only ;  from  the 
former,  that  they  contemplated  a  toll  upon  carriages 
Taking  the  whole  together,  it  seems  very  doubtful, 
whether  it  was  intended  to  be  confined  to  cases  where 
the  same  horses  repassed  drawing  the  same  carriage,  or 
not.    There  is,  however,  one  other  clause,  which  shews 
that  horses,  and  not  carriages,  were  the  intended  sub- 
ject of  toll,  namely,  sec.  28,  which  enables  the  trustees 
to  compound  with  any  person  for  any  horses,  beasts,  or 
cattle,  passing  on  the  roads,  for  any  tolls  payable  for 
the  same.     Considering,  therefore,  that  the  toll  was 
originally  imposed  upon  horses  drawing,  and  not  upon 
carriages  drawn ;  and  that  it  is  by  no  means  clear  that 
the  exemption  clause  was  intended  to  be  confined  to 
those  cases  only  where  the  same  horses  repassed  draw- 
ing the  same  carriage;   we  think  the  general  rule  of 
constmction    applicable  to  these  acts  of  parliament 
ought  to  prevail,  and  consequently  that  no  second  toll 
was  payable  for  the  same  horses  repassing  the  same 
day  drawing  a  different  carriage,   the  property  of  the 
same  person.     As,   however,  it  does  not  sufficiently 
appear  upon  the  face  of  the  declaration  that  the  plaintiff 
passed  and  repassed  only  once,  we  think  the  defendant 
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1826.         is  entitled  to  judgment;  but,  under  the  circumstances, 
j^^^'      we  deem  it  proper  that  the  plaintiff  should  be  allowed 
V.  to  amend  upon  payment  of  costs. 

CURWEN. 

Judgment  accordingly. 


N 


The  King  v.  The  Justices  of  Surrey. 

Wherethe    XhIS  was  a  rule  nisi  for  a  mandamus  to  the  Justices 
notice  of  hold-  ,  . . 

ing  a  special     of  Surrey ^  assembled  in  quarter  sessions,  commanding 

session  for        them  to  confirm  an  order  made  at  a  special  sessions, 

making  an  or-  ^  ^ 

der  to  divert  a  under  the  authority  of  56  Geo.  3,  c.  68,  s.  2,  for  divert- 

TOv' under  55  ^°S  ^^'^  turning  a  certain  part  of  a  public  footway, 
Geo,  3,  c.  68,   called  the  Bishop's  Walk,  situate  in  the  parish  of  Lam- 

s<  2  was 

served  on  the  b^ih,  in  the  county  of  Surrey.  On  moving  to  confirm 
justices  of  the   ^^^  order  of  special  sessions  (against  which  there  was 

district  by  the  ,  '^  Y^ 

magistrates'  no  appeal),  it  appeared  that  the  notice  of  holding  the 
bvAe^A^^^  special  sessions  had  been  senred  upon  the  justices  of 
constable :—  the  district,  by  the  magistrates'  clerk,  and  not  by  the 
the  proceeding  ^'S^  constable ;  whereupon  the  quarter  sessions  refused 
was  irregular.    ^0  confirm  the  order,  being  of  opinion  that  the  notices 

should  have  been  served  by  the  high  constable.  The 
question,  upon  reference  to  the  13  Geo.  3,  c.  78,  s.  62, 
and  55  Geo.  3,  c.  68,  s.  2,  was,  who  was  the  proper 
officer  by  whom  the  notices  of  holding  the  special  ses- 
sion for  diverting  the  way  ought  to  be  served. 

Nolan  and  Bamewall,  shewed  cause  against  the  rule. 
The  proper  officer  to  serve  the  notice  of  holding  the  spe- 
cial session  is  the  high  constable,  in  this  instance.  By 
66  Creo.  3,  c.  68,  s.  2,  the  order  for  diverting  a  public 
footway  or  bridleway,  is  to  be  made  at  a  special  session 
convened  for  that  purpose.  The  question  then  is,  how 
the  special  session  is  to  be  convened.      With  a  view  to 
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this  qaestkm,  recourse  must  be  had  to  the  General 
Highway  Act,  13  Geo.  3,  c.  78,  s.  61 ;  for  in  Rex  v. 
Jmsiices  of  Worcestershire  (a),  it  was  held,  that  that 
fliatote  was  applicable  to  proceedings,  by  order  of  two 
justices,  imder  56  Geo.  3,  c.  68,  s.  2.  Now  by  s.  61, 
it  is  declared  to  be  lawful ''  for  any  two  or  more  justices 
of  the  peace,  within  their  respectiye  limits,  and  they  are 
her^yy  empowered  from  time  to  time,  whenever  they 
shall  jadge  proper,  to  hold  any  special  sessions,  besides 
ihmt  which  is  hereinbefore  directed,  for  executing  the 
psrposes  of  this  act ;  and  to  adjourn  the  same  from  time 
to  time,  as  they  shall  think  fit,  causing  notice  to  be 
gnren  of  the  time  and  place  of  holding  such  special  ses- 
and  of  the  adjournments  thereof,  to  the  several 
acting  and  residing  within  such  limits,  by  the 
Ugk  constable,  or  other  proper  officer  within  the  same.** 
Upon  the  reasonable  construction  of  these  words,  the 
Ugh  cxmstable  is  the  proper  officer  to  serve  the  notice 
ia  ccHiiities,  and  ''  other  proper  officer,"  must  mean,  any 
ifieer  of  the  like  kind,  in  ciUes,  boroughs,  or  other 
local  jurisdictions,  where  the  Highway  Act  has  opera- 
tiffn.  The  magistrates'  clerk,  who  is  chosen  by  the 
ottgistrates  themselves,  and  is  removeable  at  pleasure, 
cannot  be  the  proper  officer  contemplated  by  the  legis- 
btore ;  fofr  if  he  had  been  contemplated,  he  would  have 
been  expressly  mentioned.  The  high  constable  is  a 
pablic  and  responsible  officer,  and  known  to  the  law ; 
bat  not  so  the  magistrates'  clerk,  who  is  merely  the 
private  assistant  of  the  magistrates,  and  no  way  respon* 
aUe  to  the  public  for  his  acts  or  omissions.  In  this 
new  of  the  case,  the  quarter  sessions  did  right  in  re- 
fanng  to  confirm  the  order  in  question. 


1826. 

The  Kixfo 

V. 

The  Justices 
of  Summsr. 


Scarlett  Caurthope,  and  Thesiger,  in  support  of  the 

(a)  2  B.  &  A.  228. 


> 
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1826.        rule.    It  is  submitted  that  the  statute  was  substantially 
-/^'^*       complied  with,  by  the  manner  in  which  the  notices  in 
V.  question  were  served  in  this  instance.    The  object  of 

of  SueIey"  sc'^i'^g  ^®  notices  at  all,  is  merely  that  the  justices  of 
the  district  shall  be  fully  apprised,  that  the  special  ses^ 
sions  are  to  be  holden  at  the  time  and  place  stated  in 
the  notice.  It  matters  little,  by  whom,  in  fact,  the 
notice  is  given  ;  and,  perhaps,  in  a  case  of  this  nature, 
the  most  eligible  person  is  the  justices'  clerk,  who  must 
be  well  known  to  all  the  magistrates  of  the  district* 
The  mode  of  giving  the  notice,  therefore,  is  matter  of 
form,  and  so  long  as  the  substance  of  the  act  is  com- 
plied with,  that  is  sufficient.  The  statute  is  directory, 
and  not  obligatory ;  and  therefore,  so  long  as  the  jus- 
tices of  the  district  have  had  notice,  the  statute  is  sub- 
stantially complied  with.  In  the  case  of  Rex  v.  Justices 
of  Worcestershire,  the  decision  went  entirely  upon  the 
reasonableness  of  the  notice  in  point  of  time,  and  not  as 
to  the  manner  in  which  it  was  served ;  and,  therefore,  the 
objection  in  this  case  derives  no  authority  from  that  case. 

Abbott,  C.  J, — Under  the  13  Geo.  3,  c.  78,  justices 
of  corporations  have  authority  to  act  within  their  juris- 
dictions, as  well  as  justices  of  counties,  within  the  hun- 
dred. That  being  so,  it  seems  to  me,  that  the  words 
''other  proper  officer,"  in  s.  61,  on  which  this  question 
arises,  will  properly  mean  such  officers  in  towns  corpo- 
rate, as  discharge  similar  duties  to  those  of  the  high 
constable  of  the  hundred.  That  being  the  meaning  of 
the  words,  then  the  proper  person  to  give  the  notice  in 
the  county  at  large,  is  the  high  constable  of  the  hun- 
dred ;  and  the  proper  person  to  give  the  notice  in  a 
town  corporate,  is  the  officer  of  the  corporation,  who  is 
in  the  habit  of  giving  notices  to  the  justices.  Consi- 
dering that  to  be  the  meaning  of  the  words,  and  as  the 
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notice  in  this  case  was  not  given  by  the  high  constable,        1826. 
I  am  of  opinion,  that  this  was  an  imperfect  notice ;  and      ^^^^q 
that  the  special  sessions  were  not  properly  conyened*  v. 

I  do  not  think  it  is  merely  to  be  regarded  as  a  matter  of  q/sumiet!^ 
(ana,  or  of  small  importance,  by  whom  the  notice  is  to 
be  given.  It  is  obyious^  that  the  legislature  had  it  in 
view,  to  afford  an  opportunity, to  all  the  justices  acting 
within  the  limits  of  the  division,  of  being  present  at  the 
special  sessions,  at  which  the  order  is  to  be  made. 
Iliat  is  clearly  the  object  of  this  act.  The  55  Geo.  3, 
goes  even  farther,  for  that  requires  notice  to  be  given  to 
the  neighbourhood  in  which  the  road  intended  to  be 
stopped  up  is  situated.  Certainly,  the  object  of  the 
latter  act  is  different  from  the  former,  because  there  is  a 
difference  between  giving  notice  to  the  justices,  who 
are  to  make  the  order,  and  the  general  notice  to  the 
neighbourhood,  of  the  proceedings  which  are  intended  * 

to  be  had  under  the  act,  in  order  that  publicity  may  be 
given  to  those  proceedings.  An  observance,  however, 
of  the  requisites  of  13  Geo.  3,  c.  78,  s.  61,  is  not  the 
less  necessary,  for  the  reason  which  I  have  pointed  out. 
But  there  is  another  reason  for  requiring  that  the  duty 
of  serving  the  notice,  should  be  performed  by  the  high 
constable,  rather  than  by  the  clerk  of  the  magistrates, 
or  any  person  of  that  description.  If  the  justices  re- 
quire the  high  constable  to  give  the  notice,  and  he  for- 
bears to  do  so,  he  will  be  guilty  of  a  neglect  of  public 
duty,  and  may  be  punished  for  it ;  but  I  should  have 
rery  great  difficulty  in  saying,  that  the  person  who  is  to 
act  from  time  to  time,  as  clerk  to  the  justices  at  their 
petty  special  sessions,  would  be  punishable  for  a  breach 
of  duty,  if  he  forebore  to  serve  the  notices  upon  being 
required  so  to  do.  Of  course,  if  he  neglecled  his  duty, 
he  would  be  liable  to  be  dismissed  from  his  office ;  but 
it  does  not  follow,  that  he  would  therefore  be  liable  to 
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V, 

The  Justices 
of Surrey. 
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punishment  in  the  same  manner  as  the  high  constable 
for  a  breach  of  his  duty.  Upon  the  whole,  for  these 
reasons,  it  seems  to  me,  that  the  notice  of  holding  the 
special  sessions  ought  to  have  been  given  by  the  high 
constable;  and  not  having  been  so  given,  the  whole 
proceeding  was  irregular.  I  am,  therefore,  of  opinion, 
that  the  quarter  sessions  did  right  in  refusing  to  confirm 
the  order,  and  consequently  the  rule  for  a  mandamus 
must  be  discharged. 


Bayley,  J. — I  am  of  the  same  opinion.  I  think  the 
notice  in  this  case  was  not  conformable  to  the  provisions 
of  the  act.  The  justices  are  bound  to  give  that  de- 
scription of  notice  of  holding  the  special  sessions  which 
is  pointed  out  by  the  6Ist  section ;  namely,  by  causing 
it  to  be  given  by  the  high  constable,  or  other  proper 
officer.  I  cannot  understand  these  words  as  being 
directory  only.  When  the  legislature  has  said,  that  the 
notice  is  to  be  given  by  the  high  constable,  or  other 
proper  officer,  I  cannot  think  that  a  notice  would  be 
sufficient  when  given  by  a  person  who  is  neither  a  high 
constable,  nor  an  officer  known  to  the  law. 

HoLROYD,  J.,  and  Littledale,  J.,  concurred. 

Rule  discharged,  with  costs. 


The  King  v.  Broderip,  Esq. 

of  the  p^ce^     vJN  shewing  cause  against  a  rule  nisi,  for  a  mandamus 

eatertaiDs  a  to  the  defendant  (a  justice  of  Surrey)^  commanding  him 
reasonable  ° 

doubt  of  his  jurisdiction,  the  Court  will  not  compel  him  to  do  an  act  which  may  sub- 
ject him  to  an  action.  Quaere,  whether  the  rulers  of  the  Watermen's  Company  of 
London^  have  jurisdiction  to  convict  an  offender  against  the  34  Geo.  3,  c.  65. 


V. 

Broderip. 
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to  iflsae  his  warrant  against  one  William  Kinder,  con* 
ricted  by  two  of  the  overseers  and  rulers  of  the  Water-  TheKiHo 
men's  Company,  of  carrying  more  passengers  in  a 
wherry,  on  the  river  ThameSf  than  is  by  law  allowed ; 
the  questions  were,  first,  whether  it  was  imperative  on 
the  justice  to  enforce  a  conviction,  which  had  not  been 
made  on  the  oath  of  the  witnesses  examined  ;  and  se- 
cond, whether  the  offence  came  within  the  jurisdiction 
of  the  Watermen's  Company. 

Copley,  A.  6.,  and  MauU,  shewed  cause.  This  is 
not  a  case  in  which  the  Court  will  grant  a  mandamus. 
The  defendant  Kinder  had  been  convicted  in  the  penalty 
of  5/.,  before  two  of  the  overseers  and  rulers  of  the 
society  or  company  of  Watermen,  Wherrymen,  and 
Lightermen,  using,  occupying,  or  exercising  any  rowing 
opon  the  river  Thames,  between  Gravesend  in  the  county 
of  Kent,  and  Windsor  in  the  county  of  Berks ;  on  the 
complaint  of  Thomas  Neal,  a  waterman  and  liveryman, 
rowing  and  working  boats  upon  the  river  Thames, 
between  such  limits,  and  a  freeman  of  the  said  society 
or  company,  for  working  a  boat  for  hire  and  gain  on 
the  river  Thames,  at  Richmond,  in  the  county  of  Surrey, 
between  the  said  limits,  and  receiving,  taking,  and 
carrying  in  his  boat  more  than  eight  passengers  at  one 
and  the  same  time.  In  order  to  enforce  this  conviction, 
it  became  necessary  to  apply  to  a  justice  of  the  peace  to 
issue  his  warrant.  Two  objections  to  this  proceeding 
were  made  before  the  justice  :  first,  that  the  witnesses 
apon  whose  evidence  the  conviction  was  founded  were 
not  examined  on  oath ;  and  second,  that  the  overseers 
and  rulers  of  the  Watermen's  Company  had  no  jurisdic- 
tion over  the  matter  in  question.  The  justice,  enter- 
taining doubts  whether  he  had  authority  to  enforce  the 
conviction,  in  consequence  of  these  objections,  refused 
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1826.  to  issue  his  warrant.     It  is  now  submitted,  that  both 

f^^^  objections  are  well  founded  :  but  supposing  them  to  be 

V.  doubtful,  this  is  not  a  case  in  which  the  Court  will  com- 

RODERip.  pgj  ^j^^  justice  to  do  an  act  which  may  subject  him  to 

an  action.  First,  the  conviction  could  only  have  been 
made  on  oath.  By  stat.  10  Geo.  2,  c.  31,  s.  8,  it  ii 
declared  to  be  unlawful  for  any  waterman  to  ''  carry  in 
his  boat,  on  the  river  Thames,  any  more  than  a  certain 
number  of  passengers  at  one  and  the  same  time ;  and 
any  person  offending  herein,  and  being  thereof  convicted 
by  the  oath  of  one  or  more  credible  witness  or  witnesses, 
or  by  the  confession  of  the  party,  before  the  lord  mayoi 
of  the  city  of  London,  or  one  or  more  justice  or  justicei 
of  the  peace,  shall  for  the  first  offence  forfeit  5/."  By 
the  stat.  34  Geo.  3,  c.  66,  s.  5,  in  case  ^'  any  waterman 
shall  offend  against  the  laws  then  in  force,  or  thereafter 
to  be  made  by  the  lord  mayor  and  aldermen,  or  by  the 
rulers,  auditors,  and  assistants  of  the  Watermen's  Ck>m« 
pany,  it  shall  be  lawful  for  the  mayor,  recorder,  or  aitjf 
one  alderman,  and  for  any  justice,  and  he  and  they  res- 
pectively, is  and  are  hereby  authorised  and  required  to 
examine  upon  oath  the  complaint,  or  any  witness  or 
witnesses,  touching  such  offence ;  and  if  the  party  c/t 
parties  accused  shall  be  convicted  of  any  such  offence, 
either  by  his,  her,  or  their  own  confession,  or  by  the 
oath  of  the  complainant,  or  of  one  or  more  credible 
witness  or  witnesses,  it  shall  be  lawful  for  such  mayor* 
&c.,  or  any  one  of  them,  to  impose  a  fine,"  &c.  Now  it 
is  clear,  from  these  statutes,  that  supposing  the  jurisdio* 
tion  to  convict,  be  exclusively  confined  to  the  mayor  of 
London,  &c.,  and  justices  of  the  peace,  the  conviction 
can  only  be  founded  on  oath  of  the  witnesses,  if  the 
party  does  not  confess.  By  sec.  9,  of  the  last-men- 
tioned statute,  power  is  given  to  the  overseers  or  rulers 
of  the  Watermen's  Company,  to  hear  and  determine 
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complaintB  between  watermen  and  watermen,  and  con«- 
vict  the  offender^  and  impose  a  fine  upon  him  for  his     ThTKiNa 
offence^  not  exceeding  the  penalty  or  penalties  inflicted  v* 

by  that  act.  See.  No  authority  is  given  to  the  rulers  to 
hear  and  determine  on  oath ;  but  in  case  the  party  con- 
victed shall  not  pay  the  penalty  imposed,  it  shall  be 
lawful  for  the  mayor,  &c.,  or  justices  respectively,  upon^ 
production  to  him  of  such  conviction,  drawn  up  in 
writing,  to  issue  his  warrant  for  apprehending  the  offen- 
der, and  to  cause  the  offender  to  be  brought  before 
him ;  and  upon  being  so  brought,  if  the  party  convicted 
shall  not  forthwith  pay  the  penalty,  he  shall  be  com- 
mitted for  any  time  not  exceeding  one  month,  unless 
the  penalty  is  sooner  paid.  Now  it  is  a  matter  of 
serious  doubt,  whether  the  rulers  of  the  Watermen's 
Company  have  jurisdiction  to  commit  at  all  under  this 
act.  It  is  clear  they  have  no  jurisdiction  to  administer 
an  oath.  Can,  therefore,  a  conviction  be  enforced  by!^^ 
the  justices,  which  has  not  been  made  upoti  oath  ?  It 
is  a  general  rule  of  law,  in  the  administration  of  justice, 
that  the  examination  of  witnesses  must  be  upon  oath, 
and  that  no.  legal  conviction  can  be  founded  upon  any 
testimony  not  so  taken  (a) ;  but  as  the  rulers  of  the 
Watermen's  Company  have  no  power  to  administer  an 
oath,  can  a  justice  of  the  peace  be  compelled  to  enforce 
a  conviction  not  founded  upon  the  known  and  acknow- 
led|ld  principles  of  justice  ?  It  is  true  that  the  9th 
section  of  the  act  referred  to,  makes.it  lawful  for  the 
justice  to  enforce  a  conviction  so  made;  but  it  is  not 
imperative  on  him  so  to  do,  and  therefore  the  Court  will 
not  impose  upon  him  a  task,  by  which  he  may  be  sub- 
jected to  an  action :  Rex  v.  Justices  of  Bucks.  (6).  Here 
the  justice  entertains  a  reasonable  doubt  of  his  jurisdic- 

(a)  See  Pale^  on  ConTictions,  2iid  ed.,  33,  34. 

(b)  Ante,  toI.  i.,  369. 
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1826.         tioDy   and  he  cannot  be  compelled  by  mandamus  to 

V. 

Brodeeip.  Bollandy  contrJL,  contended^  first,  upon  the  express 
words  of  the  9th  section  of  the  34  Gto.  3,c.  65,  that  the 
rulers  of  the  Watermen's  Company  had  jurisdiction  to 
connct  in  this  case ;  and  second,  that  as  the  only  mode 
of  enforcing  the  conviction  was  by  applying  to  a  justice, 
it  was  incumbent  upon  the  latter,  as  a  ministerial  officer, 
to  issue  his  warrant. 

Abbott,  C.  J. — How  can  we  order  a  magistrate  to 
do  that  which  may  subject  him  to  an  action  ?  This 
may  be  the  only  mode  of  enforcing  the  conviction  made 
by  the  rulers  of  the  Watermen's  Company,  but  it  does 
not  seem  to  me  to  be  obligatory  on  the  magistrate  to 
issue  his  warrant.  All  that  the  9th  section  of  the  act 
says,  is,  that  it  shall  be  lawful  for  him  to  do  so  and  so ; 
it  does  not  go  on  to  say,  '*  and  he  is  hereby  required." 
If  the  conviction  itself  is  not  valid  in  law,  for  not  having 
been  founded  on  oath,  and  the  magistrate  issues  his 
warrant  to  apprehend  the  party,  he  will  be  liable  to  an 
action  of  trespass ;  and  we  cannot  compel  him  to  put 
himself  in  a  situation  of  so  much  responsibility.  If  a 
justice  of  the  peace  criminally  forbears  to  dischai^  his 
duty,  he  is  amenable  for  his  conduct  by  information,  as 
for  a  pubUc  offence ;  but  that  is  a  very  different  thing 
from  commanding  him  to  do  that  which  may  subject 
him  to  an  action. 

The  other  Judges  concurring,  the  rule  was  discharged. 
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Exparte  William  Edwards.  26th  April. 

IHE  defendant,   William  Edwards,  bad  been  con-     A  warrant  of 
victed  by  two  justices,  of  an  offence  against  the  Smugg-  uQ^er  the 
ling  Act,  6  Geo.  4,  c.  108,  s.  80,  and  being  a  seafaring  Smuggling 

Act«  6  Cr.  4, 

man  was  adjudged  to  be  sent  on  board  one  of  his  Ma-  c.  los,  s.  ai, 

jcsjy  a  ships,  in  order  to  his  serving  in  the  navy  for  the  r^hoh'dbee 

term  of  five  years,  and  having  been  accordingly  carried  refused  to  be 

oa  board  H.  M.  S.  Victory ^  and   there  refused   to  be  b^,5Ja  ship  of 

received  on  account  of  unfitness,  he  was  brought  back  war»  as  unfit 

before  the  same  justices  to  be  dealt  with  in  the  manner  service]  until 

directed  by  sec.  81.     By  that  section,  it  is  enacted  ^epwathe 
,         .«  .  penalty  of 

"  that  if  any  person  so  convicted  as  a  seaman,  and  loo/.,  need  not 

carried  on  board  any  of  his  Majesty's  ships  of  war,  ^^^^^^, 

shall,  on  examination  by  any  surgeon  of  his  Majesty's  amined  by  a 

navy,  within  one  week  after  being  so  carried  on  boards  the^un^of 

be  deemed  to  be  unfit,  and  shall  be  refused   on  that  fJ»e  refusal  to 

,     be  received 

account  to  be  received  into  his  Majesty's  service,  such  into  the  ser- 
person  shall  be  conveyed  before  two  justices,  and  upon  J^ce- nor  need 
proof  that  he  has  been  so  refused  to  be  received,  such  mentshew, 
justices  are  authorised  and  required  to  call  upon  the  Jhe*^I^  had 
udd person  to  pay  the  penalty  of  100/.,  without  hearing  been  "  called 
any  evidence,  other  than  such  proof  as  last  aforesaid,  Sepenalty^ 
and  in  default  of  immediate  payment  of  the  same,  to  before  he  was 

,  .  ,     committed. 

commit  the  said  person  to  prison,  there  to  remain  until 
such  penalty  shall  be  paid."  Under  the  authority  of 
this  section,  the  justices  committed  Edwards  to  prison 
until  he  paid  the  penalty  of  100/.  The  statute  gives 
no  form  of  commitment  in  a  case  circumstanced  as 
this.  The  justices  in  the  warrant,  by  which  Edwards 
was  so  committed,  recited  the  former  warrant  of  com- 
mitment, under  which  he  had  been  sent  on  board  the 
Victory,  and  the  fact  that  he  had  been  refused  to  be 

VOL.    IV.  c 


»*^ 
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1826.        received  on  board  that  vessel,  and  concluded  with  a 

Zr^^       direction  that  he  should  remain   in  prison   until  the 
Exparte 
Edwards,      penalty  of  100/.  was  paid. 

Piatt  now  moved  for  a  writ  of  habeas  corpus  for  the 
purpose  of  bringing  the  prisoner  Edwards  up,  in  order 
to  be  discharged  from  the  commitment,  and  took  two 
objections  to  the  warrant :  1st,  That  it  did  not  appear 
on  the  face  of  it»  that  the  prisoner  had  been  examined 
by.  a  surgeon f  in  pursuance  of  s.  81 ;  and  2d»  That  it 
did  not  shew  that  the  prisoner  had  been  called  upon 
to  pay  the  penalty  before  he  was  committed.  This  act, 
he  contended,  ought  to  be  construed  most  strictly  in 
favour  of  the  subject.  As  to  the  first  objection ;  s.  81» 
made  it  a  condition  precedent,  that  the  party  should 
be  examined  by  a  surgeon  before  the  justices  could  have 
jurisdiction  to  commit  him,  until  he  paid  the  penalty ; 
and,  therefore,  as  the  warrant  did  not  shew  that  such 
examination  had  taken  place,  every  intendment  must 
be  made  against  the  commitment.  Then,  secondly, 
s.  81,  in  express  terms,  required  that  the  justices  should 
call  upon  the  party  after  he  was  sent  back  to  pay  the 
penalty  imposed,  and  in  default  of  immediate  payment, 
commit  him  until  the  penalty  should  be  paid.  Now, 
here  there  was  nothing  upon  the  face  of  the  wanrant  to 
shew  that  the  party  had  been  called  upon,  in  the  terms 
of  the  act,  to  pay  the  penalty  before  he  was  committed. 
For  these  reasons,  he  submitted  that  the  party  was 
entitled  to  be  discharged. 

Abbott,  €•  J. — I  think  neither  of  these  objections 
is  tenable.  In  the  case  of  a  person  deemed  unfit,  and 
refused  on  that  account  to  be  received  into  the  naval 
service,  proof  that  he  has  been  so  refused  to  have  been 
received,  is  all  that  is  requisite  to  give  the  justices 


^ 
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jarisdictioQ  to  commit  for  the  penalty  under  the  8l8t 
section ;  and  I  think  they  are  not  bound  to  set  out  the 
fact  that  the  party  has  been  examined  by  a  surgeon. 
Then,  as  to  the  second  objection,  I  think,  that  adjudge 
tug  this  party  to  pay  the  penalty,  is  equivalent  to  de* 
mandittg  it.  The  justices  have  adjudged  him  to  pay, 
aod  he  has  not  paid ;  that  is  the  same  thing  as  calling^ 
upon  him  to  pay.  The  warrant,  therefore,  appears  to 
me  to  be  substantially  good. 


19 


1826. 


Exparte 
Edwards. 


The  other  Judges  concurred. 


Writ  refused. 


Prince  and  another  v.  Lewis. 

LASE.  The  declaration  stated  that  plaintiffs  were 
possessed  of  a  certain  close,  called  Covent  Garden 
market,  situate,  &c.,  and  of  a  certain  market  holden 
and  to  be  holden  there  on  every  day  in  the  week 
throughout  the  year,  Sundays  and  the  feast-day  of  the 
birth  of  our  Lord  Christ  excepted,  for  the  buying  and 
selling  of  all,  and  all  manner  of  fruits,  flowers,  vege- 
tables, roots  and  herbs  whatsoever,  together  with  the 
tolls,  stallage,  &c.,  to  such  market  appertaining,  where- 
by divers  great  gains,  &c.,  accrued,  and  still  of  right 
ought  to  accrue  to  plaintiffs ;  yet,  defendant  knowing 
the  premises,  and  intending  to  injure  plaintiffs,  on  the 
4th  January,  1825,  and  on  divers  other  days,  being  all 
other  days  than  Sundays,  8ic.,  and  being  respectively 
days  on  which  the  said  market  was  held,  at,  &c.,  in  a 
certain  public  highway  there,  near  to  the  said  market, 
aud  within  72  yards  thereof,  wrongfully  and  without 

c2 


WednetdaVf 
26th  April. 

The  grantee 
of  a  market 
caoDot  main- 
tain an  action 
against  an  in- 
dividual for 
selling  goods 
without  the 
market,  and 
thereby  de- 
frauding him 
of  the  toll; 
without  shew- 
ing that  he  has 
appropriated 
the  whole  of 
the  market 
space,  or,  so 
much  of  it  as 
the  public 
convenience 
requires,  to  the 
purposes  for 
which  the 
market  was 
granted. 
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1826.        the  license,  and  against  the  will  of  plaintiffs,  exposed  to 
public  sale,  and  sold  to  divers  persons,  divers  large 
quantities  of  vegetables ;  and  the  said  persons  who  so 
bought  the  said  vegetables,  and  who  would  otherwise 
have  resorted  to  the  said  market,  were  induced  to  resort 
to  the  said  highway,  and  there  to  buy  the  said  vege- 
tables so  exposed  to  sale  in  the  said  highway,  to  the 
damage  of  plaintiffs,    and   to   the  injury  of  the  said 
market;    by  means  whereof  plaintiffs  were  disturbed 
and  annoyed  in  the  exercise  of  the  said  market,  and 
were  deprived  of  divers  large  sums,   which  would  have 
accrued  to  them,   &c.     Plea,   the  general  issue,  not 
guilty,  and  issue  thereon.     At  the  trial,  before  Abbott, 
C.  J.,  at  the  adjourned  Middlesex  sittings  after  last 
Trinity  term,  the  case  was  this  : — ^The  plaintiffs  were 
the  lessees  of  Covent  Garden  market,  under  the  Duke 
of  Bedford,  to  whose  ancestor  the  market  was  granted 
by  letters  patent,  in  the  reign  of  King   Charles  the 
second,  *'  for  buying  and  selling  of  all  and  all  kinds  o1 
fruits,  flowers,  vegetables,  roots  and  herbs  whatsoever, 
together  with  all  liberties,  free  customs,  tolls,  stallage 
and  piccage,    and   all  other  profits,   advantages,  and 
emoluments  whatsoever   to  the  same  market  in   anj 
wise    belonging   or .  appertaining.*'     This  grant   was 
recited  in  a  private  act  of  parliament,  63  Geo.  3,  c.  71, 
entitled  "  An  act  for  regulating  Covent  Garden  Market,' 
and  which  act  provided  that  the  accustomed  toll  should 
be  payable  by  the  seller  of  fruit,  8u5.,  in  the  market, 
The  defendant  occupied  a  house  in  James  street,  neaj 
the  market,  and  on  the  4th  January,  1826,  he  placed  8 
waggon  loaded  with  vegetables,  in  front  of  his  house 
and  within  70  yards  of  the  market,  and  there  sold  thi 
vegetables.    The  accustomed  toll  was  demanded  of  him, 
but  he  refused  to  pay  it.     There  was,  during  somi 
part  of  that  day,  sufficient  room  left  in  the  market  foi 


Gumey,  in  Michaelmas  term  last,  obtained  a  rule 
Bifli  for  setting  aside  the  nonsuit,  and  for  a  new  trial ; 
against  which 

ScarUit  and  Marryatt^  now  shewed  cause.  This 
actioii  can  be  maintained  only  upon  the  supposition 
that  the  defendant  has  illegally  refused  payment  of  the 
tolb  claimed  by  the  plaintiffs,  and  has  thereby  com* 
antted  a  fraud  upon  their  rights,  as  lessees  of  the  market. 
ffow  there  is  no  ground  for  that  supposition ;  there- 
fiore  the  nonsuit  was  right.  A  sale  made  without  the 
EautB  of  the  market,  at  a  time  when  the  market  was 
Already  wholly  occupied  by  persons  selling  goods  within 
itpCauiot  possibly  injure  the  plaintiffs ;  because  so  long 
ta  the  market  is  full,  they  receive  all  the  emolument 
which  the  grant  of  the  franchise  purported  to  afford 
tJMwi^  If  the  lord  of  a  market  were  to  appropriate  the 
whde  of  the  space  intended  for  the  market  to  other 
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him  to  have  placed  his  waggon  there ;  but  that  cir-  1326. 
comstance  was  never  communicated  to  him,  nor  was 
he  desired  to  place  his  waggon  in  the  market.  There 
were  several  persons  who  rented  stands  by  the  year  in 
the  area  of  the  market,  and  there  were  also  several 
shops  there  for  the  sale  of  earthenware,  besides  one  or 
two  poblic  houses,  and  some  other  buildings  not  ap- 
propriated to  the  sale  of  fruits,  8cc.  Upon  this  evidence 
the  Lord  Chief  Justice  was  of  opinion,  that  the  plain* 
tifia  could  not  maintain  this  action,  inasmuch  as  the 
owner  of  a  market  was  not  entitled  to  any  remedy 
against  those  who  sold  goods  near  it,  unless  he  shewed 
that  he  had  devoted  the  whole  dpace  of  the  market 
Id  the  particular  purposes  for  which  the  market  was 
granted ;  which  the  plaintiffs  in  this  case  had  not 
dooe.      His  Lordship,  therefore,  directed  a  nonsuit. 
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and  different  purposes,  he  clearly  would  have  no  right 
to  maintain  an  action  against  any  person  who  sold 
goods  without  the  market;  and  if  he  so  misappro- 
priates a  part  of  the  space  intended  for  the  market, 
and  the  remainder  is  fully  occupied  by  persons  selling 
goods  within  it,  the  result  is  the  same,  and  he  is  equally 
unentitled  to  maintain  an  action  against  those  who  sell 
near  to  his  market.  Of  right,  the  market  should  be 
open  to  all  who  choose  to  frequent  it ;  but  here,  it  was 
in  evidence,  that  particular  individuals  were  allowed  to 
expose  their  goods  to  sale  in  particular  places ;  and 
that  the  space  allotted  for  the  open  market  was  almost 
always  full.  If  at  the  time  when  the  defendant  sold 
his  goods  in  James  street,  there  was  no  room  for  him  in 
the  market,  the  plaintiife  have  sustained  no  damage 
from  him ;  and  if  there  was,  during  some  part  of  that 
day,  room  for  the  defendant  in  the  market,  still,  before 
he  can  be  charged  with  fraudulently  refusing  the  pay- 
ment of  the  toll,  it  should  appear  that  he  was  informed 
of  that  fact. 

Gumey,  Denman,  S.  C,  Brougham,  and  Hutchinson^ 
contriL.  Proof  of  a  grant  of  si  market  to  the  plaintiffs, 
and  a  sale  of  goods  immediately  oat  of  it,  without  pay- 
m^it  of  toll,  by  the  defendant,  was  sufficient  to  main- 
tain this  action.  It  was  for  the  defendant  to  shew,  that 
at  the  time  of  the  sale,  there  was  not  room  for  him  in  the 
market ;  instead  of  which  it  clearly  appeared  that  there 
was  room  for  him,  at  least  during  part  of  the  day. 
The  fact  of  the  plaintiffs  having  misappropriated  part 
of  the  space  intended  for  the  market,  is  no  answer  to 
the  action,  if  there  was  still  room  in  the  market  for 
the  defendant.  The  seller  has  the  advantage  of  ex- 
posing his  goods  before  the  purchasers  frequenting  the 
market,  and  it  is  in  respect  of  that  advantage,  that  the 
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lofd  claims  his  toll ;  and  if  the  seUer^  instead  of  going 
into  the  market  and  paying  toll,  sells  his  goods  near 
the  market  toll  free,  he  has  the  same  advantage  himself, 
and  defrauds  the  lord  of  his  toll.  If  the  area  of  a 
nmrket  is  misappropriated,  to  the  exclusion  of  those 
who  would  otherwise  expose  their  goods  to  sale  there, 
the  lord  is  liable  either  to  an  action,  or  an  indictment, 
or  perhaps,  to  a  forfeiture  of  his  franchise ;  but  it  has 
been  decided,  that  the  lord  of  a  market  may  lawfully 
erect  and  let  out  stalls  in  it,  provided  he  leaves  suf- 
ficient space  for  the  market  people  to  come  in  and  sell 
their  waves.  Rex  v.  Burdett  (a). 

Abbott,  G.  J. — I  thought  at  the  trial,  that  before 
the  lord  of  a  market,  or  his  lessee,  could  maintain  an 
tetiim  complaining  of  a  person  who  sells  without  the 
limits  of  the  market,  as  doing  him  damage,  it  was 
incombent  on  him  to  shew,  or  at  least  that  the  con- 
tisry  should  not  be  shewn  against  him,  that  no  part  of 
the  space  of  the  market  which  ought  to  be  open  and 
firee  of  access  for  general  accommodation,  is  with  his 
amenty  devoted  to  other  purposes.  I  entertain  the 
le  opinion  now.  It  may,  perhaps,  be  true,  upon  a 
examination  of  the  evidence,  that  during  some 
psit  of  the  time  when  the  defendant's  waggon  was 
t^f^ln^  in  James  street,  there  might  be  room  for 
it  within  the  limits  of  the  market.  But,  admitting 
that  to  be  so,  it  does  not  alter  my  opinion ;  because,  if, 
aeeording  to  the  general  and  ordinary  use  which  is 
snde  of  this  maiket,  the  public  are  deprived  of  the 
aeeommodation  which,  considering  the  space  of  the 
atiket,  they  ought  to  have,  and  if  it  generally  happens 
that  the  specs  alloted  to  them  is  fully  occupied ;  then, 
•the  lord  of  the  market,  or  his  lessee,  cannot  complain 

(«)  1  Ld.  Raym.  148. 
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Of  a  person  selling  near  the  market  when  it  is  fully  it  is 
^j'^~       incumbent  upon  the  lord,  or  his  lessee,  when  the  maritet 
V-  is  not  fully  occupied,  to  give  notice  to  the  person  of 

whom  he  means  to  demand  a  toll,  that  there  is  room 
for  him  in  the  market.  Not  having  done  so  in  this 
ca8e>  I  think  he  has  no  right  to  claim  of  a  person 
selling  out  of  the  market,  the  same  toll  as  if  he  had 
sold  within  the  market.  It  is,  however,  said,  that 
many  of  the  erections  in  the  market  have  existed  from 
very  ancient  times.  Probably  that  is  so;  becaase 
when  the  market  was  first  established,  it  may  be  very 
easily  conceived,  that  the  space  allotted  for  it  was  more 
than  the  public  accommodation  required ;  but  by  the 
great  increase  of  population,  and  the  consequent  in- 
crease in  the  consumption  of  vegetables,  that  space 
has  now  become  insufficient.  Those  erections,  and 
those  appropriations  of  the  space  allotted  for  the 
market,  which  in  former  times  might  be  legitimate  and 
reasonable,  have  now,  therefore,  become  illegitimate 
and  unreasonable ;  and  before  the  lord  of  the  market 
can  complain  of  being  defrauded  of  his  toll  by  persons 
selling  near  it,  he  must  remove  all  obstructions,  and 
devote  the  whole  of  the  space  to  the  object  for  the 
furtherance  of  which  the  grant  of  a  market  upon  that 
space  was  designed,  namely,  the  accommodation  of  per- 
sons comiug  there  for  the  sale  of  a  particular  species  of 
commodity.  Now,  it  appears  in  this  case,  that  there 
are  china  shops  and  public  houses  erected  upon  the 
market.  The  public  houses  may  be  convenient  to  the 
persons  resorting  to  the  market;  but  they  may  be 
placed  without  the  limits  of  the  market,  without  ren- 
dering them  useless  or  inconvenient ;  and  if  they  are 
inconsistent  with  that  appropriation  of  the  space  which 
the  law  contemplated  for  the  benefit  of  the  public,  the 
lord  must  remove  them ;   for  if  he  wishes  to  maintain 
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aa  action  agaJQst  any  person  for  selling  without  and         i826. 
near  the  mariLet,  he  mast  shew  that  there  has  not  been 
88ch   an   appropriation  of  the  space  allotted  for  the 
markety  as  precludes  that  person  from  selhng  within        Lewis. 
the  market.     For  these  reasons,  I  still  think  that  the 
noQaait  was  right. 

Bay  LEY,  J. — I  alsD  think  that  the  nonsuit  was  right. 
WhereYcr  there  is  the  franchise  of  a  market,  the  lord 
km  certain  rights;  but  he  has  also  certain  duties  to 
perform  towards  the  public  in  respect  of  those  rights. 
I  take  one  of  those  duties  to  be,  that  he  shall,  so  far  as 
the  hmits  of  the  market  will  allow,  take  care  that  there 
is  sufficient  room  for  all  the  purposes  of  the  market. 
Sow  this  is  a  market  created  by  charter,  within  specific 
fimitSy  and  for  specific  purposes.  Generally  speaking 
if  the  space  allotted  for  the  market  is  more  than  is 
■eeeasary  for  the  purposes  of  the  market  in  ordinary 
tines,  thekml  is  at  liberty  to  appropriate  the  vacant  space 
ts  other  purposes ;  but  whenever  the  necessities  of  the 
pgsons  frequenting  the  market  require  that  the  whole 
tf  the  space  shall  be  dedicated  to  the  use  of  the  market^ 
then,  as  it  seems  to  me,  there  is  an  obligation  on  the 
part  of  the  proprietor,  so  to  dedicate  it ;  and  if  he  will 
Bot  so  dedicate  it,  and  if  at  ordinary  times  there  is  not 
saifieient  room  for  the  purposes  of  the  market,  I  think 
he  cannot  bring  an  action  against  a  person  who  sells 
wittMmt  the  limits  ci  the  market,  unless  he  shews  that 
he  first  apprised  that  person  that  there  was  at  the  time 
sf  soch  sale,  room  for  the  purposes  required  within  the 
■aikety  lo  which  he  might  resort.  If  the  lord  does 
csmmunicate  that  to  the  party,  then  there  may  be  an 
<MigatK>n  upon  him  to  go  into  the  market;  but  he 
OQ^t  not  to  be  under  the  necessity  of  attending  de  die 
i^an^  to  see  whether  there  is  or  is  not  room.      Now,  ii;i 
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this  case,  the  plaintiffs,  instead  of  commanicatini 
the  defendant  that  there  was  room,  merely  deman 
the  toll  of  him.  In  my  opinion,  there  was  a  ft 
practised  upon  the  market,  but  it  was  a  fraud  fyract 
by  the  lessees  of  the  market*  and  not  by  the  defend 
One  of  the  objects  which  the  owner  of  a  markc 
bound  to  attend  to,  is,  that  the  nuisance  which,  t 
necessary  consequence,  it  produces,  is  confined  to 
limits  of  the  market.  But  what  is  the  case  i 
respect  to  James  street,  and  what  is  the  situatioi 
that  street  on  the  market  days  ?  The  lessees  treat  i 
a  part  of  the  market ;  it  is  incumbered  with  carts 
commodities  for  sale ;  and  the  lessees  are  datmiag 
from  the  persons  selling  there.  So  that  die  lev 
would  permit  persons  to  sell  out  of  the  niaiket,  -] 
vided  they  will  pay  them  toll ;  but  would  treat  then 
wrong  doers  if  they  withhold  the  toll.  In  my  opin 
the  nonsuit  was  right,  because  there  was  clear  evidc 
that  in  general  there  was  not  sufficient  room  for 
purposes  of  the  market  within  the  limits  specified, 
because  there  was  no  specific  communication  to 
defendant  at  the  time  he  was  selling  in  James  str 
that  there  was  room  for  him  to  have  placed  his  gc 
within  the  limits  of  the  market 


LiTTLBDALE,  J.  (a). — I  also  am  of  opinion  that 
nonsuit  was  right  The  Duke  of  Bedford  is  owno 
the  soil,  and  he  has  a  grant  from  the  crown  to  hoi< 
market,  which  grant  is  confirmed  by  act  of  parliam* 
A  grantee  under  such  circumstances,  is  not  boan^ 
extend  the  market  over  the  whole  of  the  soil ;  ii 
enough  if  he  appropriates  so  much  of  it  as  is  suffid 
for  the  purposes  of  the  market ;  and  he  may  shift  x 

(a)  HoLROYD,  J.,  was  not  present  during  the   argument, 
therefore  declmed  giving  any  opinion. 
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ehasge  the  market  to  diflbrent  parts  of  the  space 
•pecified  in  the  grant.  That  was  decided  in  the  case  of 
Curwin  v.  Salkeld  (a) .  Therefore  the  Duke  of  Bedford, 
tt  the  owner  of  this  franchise,  was  not  bound  to  appro- 
priate the  whole  of  the  space  specified  in  the  grant  to 
the  purposes  of  the  market,  unless  it  was  actually 
oecessary  ;  but  before  he,  or  his  lessee,  could  bring  an 
tetioD  for  a  disturbance  of  his  franchise,  as  in  this 
instance,  he  was  bound  to  shew  that  he  had  left  suflScient 
Boom  for  the  purposes  for  which  the  franchise  was 
granted  to  him.  Now,  here,  it  appears  that  there  is 
not  room  at  all  times  of  the  year  for  the  persons  re- 
torting to  this  market.  In  consequence  of  this,  many 
penons  sell  out  of  the  market ;  and  of  those  persons 
tlie  defendant  is  one.  I  concur  in  the  argument  used  .on 
the  part  of  the  plaintiffs,  that  generally  speaking,  in 
til  aetioQ  like  the  present,  it  lies  on  the  defendant  to 
shew  that  there  is  not  room  for  him  within  the  market ; 
fir  whai  the  plainti^  have  once  established  their  rights 
tad  it  appears  that  the  defendant  sells  things  which  are 
the  sabject  of  sale  in  the  market,  so  near,  that  it  would 
be  pfim&  fiicie  a  fraud  upon  the  owner  of  the  market, 
it  liee  upon  the  defendant  to  rebut  by  evidence  the  case 
10  established.  But  here  it  was  ^ewn,  that  part  of 
the  space  allotted  for  the  market  was  appropriated  to 
other  purposes,  for  it  appeared,  that  there  were  public 
lumieB,  china  shops,  and  an  old  iron  shop,  erected 
within  the  market.  Now  the  lord  had  no  right  to 
erect  soch  buildings  upon  a  market,  specifically  appro- 
priated to  the  sale  of  vegetables,  fruits,  and  flowers. 
The  lotd  of  a  market  has  the  direction  of  the  market ; 
he  may  direct  the  vegetables  to  be  sold  in  one  place, 
the  fruits  in  another,  and  the  flowers  in  a  third  :  so  he 
may  say,  that  carts  shall  be  brought  to  one  place,  and 

(a)  3  East,  538. 
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1826.  baskets  to  another,  by  virtue  of  his  general  power  of 
management  and  direction ;  but  whefiever  the  public 
convenience  requires  it,  he  is  bound  to  devote  the  whole 
space  to  the  purposes  of  the  market.  There  have  been 
many  instances  of  actions  like  the  present,  brought 
against  individuals  who  have  sold  their  goods  so  as  to 
defraud  the  lord  of  a  market;  but  in  all  those  cases  it 
appeared,  that  there  was  sufficient  room  for  those  indi* 
viduals  to  go  into  the  market,  if  they  thought  fit :  and  I 
infer  from  thence,  that  it  is  the  duty  of  the  lord  of  a 
market,  always  to  set  out  sufficient  room  for  the  persons 
resorting  to  the  market.  If  this  action  could  be  sup- 
ported, the  Duke  of  Bedford,  or  his  lessees,  wruld  gain 
much  more  by  this  market  than  he  or  they  have  any 
right  to  do.  They  have  now  the  full  profit  of  the 
market,  for  they  have  the  benefit  of  the  toll  upon  all 
the  goods  sold  there  ;  but  by  this  action  they  seek  to 
establish  a  right  to  toll  upon  goods  sold  in  James  street, 
which  is  without  the  limits  of  the  market ;  by  which 
means  they  would  gain  a  much  larger  profit  than  they 
are  entitled  to  under  the  grant.  It  has  been  urged, 
that  on  the  day  in  question,  there  was  sufficient  room 
for  the  defendant  to  have  placed  his  waggon  within  the 
market ;  but  it  was  proved,  that  during  a  considerable 
portion  of  the  year,  the  market  was  so  occupied,  that  it 
was  impossible  for  him  to  get  into  it.  I  think  he  is  not 
bound  to  be  upon  the  watch,  day  by  day,  and  hour  by 
hour,  to  find  a  spot  where  his  waggon  may  stand.  As 
it  was  proved  that  the  market  was  in  general  fully  oc- 
cupied, I  think  it  lay  upon  the  plaintiffs  to  shew,  that 
on  the  day  in  question,  the  defendant  knew  that  there 
was  room  for  his  waggon  in  the  market. 

Rule  discharged. 


\ 
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The  King  v.  W.  H.  Ellis.  sthAtay, 

1  HIS  defendant  was  tried  before  the  court  of  quarter      The  statute 

•        3  G»  4  c.  28 

sessions  for  the  city  and  county  of  Exeter,  upon  an  in-  3^  2  which   ' 
dictment  charrin?  "that  he,  on,   &c.,  at,   8cc.,  one  enacts, "that 

°    °  .    .         ifanyserraot 

piece  of  the  current  coin  of  this  realm  called  a  shilling,  shall  steal  any 
of  the  value  of  a  shilling,  of  the  money,  goods  and  ^^^*^*' 
chattels  of  Susan  Newman,  feloniously  did  steal,  take,  ter,  and  shall 
ind  carry  away,  against  the  peace,*'  &c. :    a  second  the^/anrf 
count  charged,  that  defendant  •'  on,  8cc.,  aforesaid,  at,  he  entitled  to 
kc.,  aforesaid,  was  servant  to   Susan  Newman^  and  c/W-gy,  he,  in- 

bcinff  such  servant,  then  and  there,  one  other  piece  of  stead  of  being 

**  '  .  /.    t      subjected  to 

the  current  coin  of  this  realm,  called  a  shilling,  of  the  such  punish- 

▼alue  of  one  shilling,  of  the  money,  goods  and  chattels  ^^^  ^ 
of  the  said  Susan  Newman,  feloniously  did  steal,  take,  be  inflicted 
and  carry  away,  against  the  form  of  the  statute,  &c.,  so  <»nvicted 
and  against  the  peace,  &c.*'    The  defendant  was  found  ^  ^*^^  '^ 
guilty  generally  of  the  whole  indictment,  and  received  clerg^y  maj 
jndgment  of  transportation  for  a  term  of  fourteen  years.  fo^^^JJ^^f^ 
(Tpon  this  judgment  a  writ  of  error  was  brought,  as-  years;"  does 
ngning  for  error,  that  by  the  law  of  the  land  the  de-  ^^^  of  pc«v 
fendant  could  not,  for  the  offence  of  which  he  had  been  larceny. 
convicted,  be  transported  for  the  term  of  fourteen  years,  of  transporta- 

or  for  any  lons^er  term  than  seven  years.  ^^^  for  four- 

•^         °  •'  teenYeBLn,it 

bad  for  excess, 

Chitty,  for  the  defendant.    The  offence  charged  in  J^^S^^^^^' 
the  indictment,  and  of  which  the  defendant  has  been  operate  as  a 
convicted,  is  petty  larceny,  for  which  he  is  liable  to  Sent  of  trans- 
transportation  for  seven  years  only.     The  judgment,  portationfor 

1^  ,  ,l«,  1^  «^*^^  years. 

therefore,   cannot  be  supported.    The  case  does  not      where  a 
come  within  the  statute  3  Geo.  4,  c.  38,  s.  2.     By  that  court  of  quar- 

'  '  •'  ter  sessions 

it  is  enacted,  "  that  if  any  clerk,  apprentice,  or  servant  have  passed 

an  erraneout 
judgment  of  transportation,  this  Court  will  not  send  it  back  to  be  amended,  but  will 
reverse  it  on  writ  of  error. 
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1826.  whatsoever,  shall  feloniously  steal  any  goods,  chattels, 
money,  bond,  bank-note,  cheque  upon  a  banker,  ot 
banker's  draft,  promissory  note  for  the  payment  o( 
money,  bill  of  exchange,  or  other  valuable  security  or 
effects,  from  or  belonging  to,  or  in  the  possession,  cus- 
tody, or  power  of  his,  her,  or  their  master  or  masters, 
mistress  or  mistresses,  or  employer  or  employers,  and 
shall  be  lawfully  convicted  thereof,  and  be  entitled  to 
the  benefit  of  clergy ^  then,  and  in  every  such  case,  such 
offender  or  offenders,  instead  of  being  subjected  to  such 
punishment  as  may  now  by  law  be  inflicted  upon  per- 
sons so  convicted,  and  entitled  to  the  benefit  of  cfergjf, 
may,  at  the  discretion  of  the  Court  by  or  before  whick 
he,  she,  or  they  shall  be  convicted,  be  ordered  and  ad- 
judged to  be  transported  beyond  the  seas  for  any  term 
not  exceeding  fourteen  years;  or  to  be  imprisoned  only, 
or  to  be  imprisoned  and  kept  to  hard  labour  in  the 
common  gaol,  house  of  correction,  or  penitentiary 
house,  for  any  term  not  exceeding  three  years."  This 
was  clearly  meant  to  apply,  not  to  cases  of  petty  lar- 
ceny, where  the  benefit  of  clergy  could  not  be  prayed; 
4  BL  Com.  374;  but  to  those  cases  where  the  party 
convicted  is  necessarily  driven  to  his  prayer  of  the  be- 
nefit of  clergy,  in  order  to  save  himself  from  capital 
punishment.  By  the  common  law,  petty  larceny  wai 
never  punishable  with  death,  but  only  with  imprison- 
ment,  or  whipping;  3  Inst.  218;  4  BL  Com.  238;  and 
by  the  common  law,  as  has  been  already  hinted,  clergy 
was  not  allowable  in  petty  larcenies,  or  mere  misde- 
meanours; 4  BL  Com.  374.  The  4  Geo.  1,  c.  11,  was 
the  first  statute  that  conferred  upon  the  Courts  the  dis- 
cretionary power  of  ordering  transportation  as  an  ori- 
ginal sentence,  (for  though  it  had  been  previously  in- 
flicted, that  was  only  as  a  commutation  for  a  heaviei 
punishment  {a) ) ;    and  that  expressly  mentions  petty 

(rt)  See  1  Bl.  Com.  137,  and  note  14  by  Chriitian. 
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kieeny,  by  name,  as  one  ci  the  offences  so  punishable,        i82S. 
and  expressly  limits  the  period  of  the  transportation  to 

seven  years.     Here  the  Court  stopped  him,  and  called  v. 

»«An  Ellis. 

upon 

Parke,  contr^,  who  made  three  points :  first,  that  the 
jodgmeot  of  transportation  for  fourteen  years  was  valid 
ia  point  of  law ;  second,  that  at  any  rate  it  was  valid  as 
a  jadgment  of  transportation  for  seven  years ;  and  third, 
that  supposing  the  judgment  could  not  be  supported  in 
ither  of  those  points  of  view,  still  this  Court  could  not 
reverae  it,  but  mnst  remand  the  defendant  to  the  Court 
below,  in  order  that  he  might  receive  the  proper  judg- 
ment.    First,  the  3  Geo.  4,  c.  38,  s.  2,  does  authorise 
the  passing  judgment  of  transportation  for  fourteen 
years  in  this  case.    The  punishment  of  transportation 
far  seven  years  was  allowable  in  cases  of  petty  larceny, 
as  well  upon  servants  robbing  their  masters  as  others, 
long  before  the  passing  of  this  statute;    the  object, 
therefore,  of  the  new  enactment,  must  have  been  to 
lender  such  offenders  liable  to  the  increased  punishment 
of  tiRHsportation  for  fourteen  years ;   for  otherwise,  it 
had  really  no  object  at  all.    If  the  words,  "  and  shall 
be  «ititled  to  the  benefit  of  clergy,"  had  not  been  intro* 
dnoed,  this  question  could  not  have  arisen ;  and  as  the 
object  of  the  l^islature  is  clear,  they  must  be  so  con- 
iteaed  as  to  give  effect  to  it,  which  may  be  done  by 
leading  them,. ''and  shall  not  be  excluded  from  the  be- 
nefit of  clergy."    The  expression  in  the  3  Geo.  4,  c.  38, 
ik  2,  is  copied  from  the  preceding  act  of  4  Geo.  1,  c.  11, 
wbeie  it  bears  the  meaning  now  contended  for ;  and  the 
words  being  the  same  in  both  cases,  must  receive  in 
both  ih%  same  construction.     Second,  this  is,  at  least, 
a  valid  judgment  of  transportation  for  seven  years.     A 
judgment  may  be  bad  iu  part,  but  good  for  the  residue; 
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1826.  Rex  V.  CoUyer  (a).  There  the  defendant^  having  be 
found  guilty  upon  an  indictment  for  a  contempt  agaii 
a  magistrate  in  the  execution  of  his  office,  receiv 
judgment  of  imprisonment  for  a  month,  and  to  a 
pardon,  and  to  advertise  it :  and  though  the  two  lat 
parts  of  the  judgment  were  held  to  be  void,  the  forn 
was  held  to  stand  good.  Where,  indeed,  a  judgment 
defective  in  any  of  the  essential  parts  of  the  punis 
ment  imposed  by  law  upon  the  particular  offence,  it 
bad  in  toto ;  Rex  v.  Walcot  (6),  Rex  v.  Read  (c) ;  b 
here  the  judgment  is  not  defective  in  any  respect ;  t 
objection  to  it  is,  that  it  is  excessive :  there  seems 
reason,  therefore,  why  that  part  which  is  warranted  1 
law,  should  not  stand  good,  and  the  residue  only 
held  bad,  as  in  the  case  of  Rex  v.  Collyer  (a).  Thii 
even  if  the  judgment  is  bad  in  toto,  this  Court  will  n 
reverse  it  upon  error,  but  will  award  a  procedendo 
the  Court  below,  commanding  them  to  pronounce  t 
proper  judgment.  That  was  the  course  adopted  in  R 
V.  Kenworthy  {d),  which  is  a  very  recent  decision,  ai 
an  authority  in  point. 

The  case  was  argued  on  a  former  day  in  this  tern 
when  the  Court  took  time  for  consideration.  Judgme: 
was  now  delivered  by 

Abbott,  C.  J. — ^This  was  a  writ  of  error,  brought 
reverse  the  judgment  of  a  court  of  quarter  sessions,  I 
which  the  prisoner,  who  had  been  convicted  of  pett 
larceny,  was  sentenced  to  transportation  for  the  term  < 
fourteen  years ;  and  the  error  assigned  was,  that  tl 
offence  charged  being  only  petty  larceny,  the  prisont 
could  not  by  law  receive  judgment  of  transportation  ft 

(a)  1  WiU.  332.  (d  3  Dowl.  &  Ryl.,  173. 

(6)  4  Mod.  395.  B.  &C.711. 

(c)  16  East,  404. 


Ellis. 
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fcmrteen  years,  but  for  seven  6nly.  In  support  of  the  1826. 
judgment,  the  recent  statute  of  3  Geo.  4,  c.  38,  s.  2,  t^^^ 
was  relied  on.  That  section,  after  reciting  that  frequent  ^  v. 
depredations  had  been  committed  by  servants,  to  the 
aeriooa  detriment  and  loss  of  their  masters,  and  that  it 
was  expedient  that  such  offenders,  when  entitled  to  the 
bem^ii  of  clergy ,  should  be  made  liable  to  a  more  severe 
punishment,  enacts,  **  that  if  any  person  shall  feloni- 
OBsly  steal  any  goods,  chattels,  money,  &c.,  from  or 
belonging  to  his  master,  and  shall  be  lawfully  convicted 
thereof,  and  be  entitled  to  the  benefit  of  clergy,  then,  and 
ia  every  sach  case,  such  offender,  instead  of  being  sub- 
jected to  such  punishment  as  may  now  by  law  be  in- 
fficted  upon  persons  so  convicted,  and  entitled  to  the 
iemefii  if  clergy,  may,  at  the  discretion  of  the  Court  by 
or  before  which  he  shall  be  convicted,  be  ordered  and 
trudged  to  be  transported  beyond  the  seas,  for  any 
term  not  exceeding  fourteen  years."  It  was  contended, 
ia  argument,  that  the  words  '  entitled  to  the  benefit  of 
dngy,*  must  be  construed  as  confining  the  operation  of 
^  danse  to  those  cases,  where  the  party  convicted  is 
r^l  canpelled  to  pray  the  benefit  of  clergy,  in  order  to  save 
'j*s\  ^Mdf  from  the  punishment  of  death ;  and  that,  as 
)%  larceny  was  an  offence  never  punishable  with 
^,  and  for  which,  therefore,  it  could  never  be  ne- 
hvM  teaary  for  the  party  to  pray  the  benefit  of  clergy,  it 
N  '9m  ttowed  that  a  person  convicted  of  petty  larceny  was 
^1  ^'  ^titled  to  the  benefit  of  clergy,'  within  the  mean- 
m^l  ^  of  the  legislature.  Now,  a  previous  statute,  4  Geo. 
t£!|  )|Cll^8.  1,  enacted,  "  that  where  any  persons  had 
(^1  ^  convicted  of  any  offence  within  the  benefit  of 
c  ^1  dergy,  and  were  liable  to  be  whipped  or  burned  in  the 
^1  as  also  where  any  persons  should  be  thereafter 
Evicted  of  grand  or  petty  larceny,  or  of  any  felonious 
'^'^liQgy  or  taking  of  money,  goods,  8cc.,  either  from 
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1826.         the  person  or  the  house  of  any  other,  or  in  any  other 
ThTkiNo      roanner,  and  who,  by  law,  shonld  be  entitled  to  the 
V.  benefit  of  clergy,  and  liable  only  to  the  penalties  of 

burning  in  the  hand,  or  whipping,  it  should  be  lawful 
for  the  Court  before  whom   he  should  be  convicted^ 
instead  of  ordering  any  such  offender  to  be  burned  in 
the  hand,  or  whipped,  to  order  and  direct  that  he 
should  be  sent  to  some  of  his  Majesty's  colonies  afi4 
plantations  in  America^  for  seven  years."    In  that  sta- 
tute, which  was  the  first  that  authorised  Courts  of  law 
to  pass  judgment  of  transportation  on  offenders,  petty 
larceny  is  mentioned  by  name  :  in  the  3  Geo.  4,  c.  38, 
it  is  not.     As  the  object  of  the  latter  statute  is  to 
increase  punishment,  we  are  of  opinion  that  it  ought  to 
be  construed  strictly ;  and  as  it  is,  certainly,  matter  of 
doubt,  whether  the  legislature  there  had  in  view  petty 
larceny,  or  grand  larceny  only,  and  the  latter  is  the 
only  description  of  larceny  with  respect  to  which  the 
party  convicted  is  compelled   to  pray  the  benefit  of 
clergy,  in  order  to  save  himself  from  severer  punish- 
ment ;  we  think  it  the  safer  course  to  lean  to  the  side  of 
mercy,  and  confine  the  operation  of  the  statute  to  cases 
of  grand  larceny.     Our  decision,  therefore,  upon  that 
point  is,   that  the  judgment  of  the  Court  below  is 
excessive,  and  not  warranted  by  law.      It  was  next 
argued,  that  the  judgment,  if  bad  for  the  excess,  was 
nevertheless  good  as  a  judgment  of  transportation  for 
seven  years ;  but  we  do  not  assent  to  that  proposition ; 
for  where  a  prisoner  is  adjudged  to  be  sent  out  of  the 
country  for  fourteen  years,  whatjurisdiction  or  authority 
can  say  that  he  is  to  be  discharged  at  the  end  of  seven 
years  ?     Lastly,  it  was  argued,  that  the  judgment  could 
not  be  reversed,  but  that  the  prisoner  should  be  re- 
manded to  the  court  below,  there  to  receive  the  proper 
judgment;  and  Rex  v.  Kenworthy  {a),  was  cited  as  an 

(<i)  3  Dow.  &  Ryl.,  173.    1  B.  &  C.  711. 
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aothoiity  in  point.  There  is,  however,  an  easeptial  dis- 
tinetion  between  that  case  and  the  present.  There,  the 
ooert  below  had  passed  no  judgment  whatever  upon  the 
prisoner,  and  therefore  this  Court  remanded  him  to  the 
oonrt  below  to  receive  the  proper  judgment:  here,  the 
court  below  has  passed  a  judgment  upon  the  prisoner, 
but  which  is  erroneous;  and  the  judgment  being  erro^ 
neons,  we  think  we  cannot  send  it  back  to  the  inferior 
oovt  to  be  amended.  The  result  of  our  opinion,  thero- 
foie,  is,  that  the  judgpnent  of  the  court  below  must  be 
reversed. 
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Judgment  reversed. 


The  King  v.  Qudderidge  and  another. 

l/N  shewing  cause  against  a  rule  nisi  for  quashing  a 
writ  of  certiorari,  on  the  ground  that  it  had  been  impro- 
vidently  issued,  the  facts  disclosed  on  affidavits  were 
these :  At  the  last  Michaelmas  sessions  for  the  county 
of  Pembroke,  an  appeal  was  heard  against  an  order  for 
the  allowance  of  the  accounts  of  the  defendants,  as 
churchwardens  and  overseers  of  the  parish  of  Cosheston 
in  the  said  county,  when  the  justices  assembled  allowed 
the  appeal,  and  quashed  the  order  for  the  allowance  of 
the  accounts.  An  application  was  then  made  by  the 
respondents  for  a  case,  for  the  opinion  of  this  Court, 
but  it  was  refused  by  a  majority  of  the  justices  then 
present.  Some  time  afterwards,  in  the  course  of  the 
tame  day,  when  five  of  the  magistrates  only  remained, 
an  application  for  a  case  was  renewed,  when  three  out  of 
the  five  voted  for  it,  and  a  case  was  accordingly  granted, 
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in  opposition  to  the  opinions  of  the  other  two.      It 
The  kmo     appeared,  that  one  of  the  three  justices  who  voted  for 
^       V*  the  case,  was  a  rated  inhabitant  of  Cosheston.  and  when 

GODDERIDOE.  i.  ^  i  •  !• 

the  judgment  of  the  Court  was  taken  on  the  ments  of 
the  appeal,  he  declined,  on  that  ground,  to  take  any 
part  in  the  decision.  Notwithstanding  this,  the  respon- 
dents afterwards  drew  up  the  case  without  the  concur- 
rence of  the  appellant  or  his  attorney ;  which  case,  and 
the  order  of  sessions  thereon,  having  been  removed  by 
certiorari  into  this  Court, 

Brodrick  now  shewed  cause  against  the  rule  for 
quashing  the  writ.  The  question  in  this  case  depends 
upon  the  construction  to  be  given  to  the  stat.  16  Geo.  2, 
c«  18,  s.  3,  which  prohibits  justices  of  the  peace  from 
voting  in  the  determination  of  any  appeal  to  the  quarter 
sessions,  from  any  order,  matter,  or  thing,  relating  to 
any  parish,  township,  or  place,  where  the  justice  is 
charged,  taxed,  or  chargeable.  Now,  assuming  that  the 
justice,  who  was  a  rated  inhabitant  of  Cosheston,  had 
no  right  to  vote  upon  the  determination  of  the  appeal, 
still  it  is  submitted,  upon  the  construction  of  this  act, 
that  the  prohibition  did  not  extend  to  his  voting  upon 
the  question,  whether  a  case  should  or  should  not  be 
granted ;  because  that  was  a  matter  of  form,  not  in- 
volving the  merits  of  the  case,  in  the  decision  upon 
which  he  had  taken  no  part.  Besides,  here  the  justice 
whose  vote  was  objected  to,  was  deciding  against  his 
own  interest,  and  that  rebuts  the  presumption  of  any 
undue  motive,  which  is  what  is  to  be  looked  to,  and  is 
principally  regarded  by  the  statute.  It  is  contended, 
therefore,  that  this  gentleman  was  competent  to  vote 
upon  the  application  for  a  case. 

Campbell  and  E.  V.  WilliamSj  contr^.     It  is  quite 


EASTER    TERM^    SEVENTH    GEO.    IV.  3^ 

idle  to  say  that  the  granting  of  a  special  case  in  this         1826. 
instance,  was  a  mere  matter  of  form.    The  order  of    xheKiNo 
sessions  was  drawn  ap  with  reference  to  the  case  which  t^- 

had  been  granted ;  and  therefore  the  case  became  part 
of  the  judgment  of  the  Court.  The  whole  was  a  judi- 
cial acty  not  divisible.  The  stat.  16  Geo.  2,  c.  18,  has 
been  passed  in  vain,  if  such  a  proceeding  as  this  can  be 
tolerated.  That  statute  was  passed  in  furtherance  of 
die  common  law,  in  order  to  prevent  the  abuses  which 
had  obtained,  by  reason  of  justices  acting  in  cases 
where  they  were  directly  or  indirectly  interested.  It  is 
a  dear  principle  of  the  common  law,  that  no  judge  can 
vote  in  any  case,  either  for  or  against  his  interest.  In 
Greni  CAariev.  Kenningionia),  two  justices  made  an 
Older  of  removal,  which  was  quashed  at  sessions,  be- 
ctnse  one  of  the  justices  was  an  inhabitant  of  the 
pari^  from  whence  the  pauper  was  removed.  After 
argument  upon  the  propriety  of  this  decision,  the  Court 
held,  that  an  order  of  removal  being  a  judicial  act,  the 
party  interested  was  tacitly  excepted ;  and  it  was  said 
that  Lord  Raymond,  who  lived  in  the  parish  of  Abbot*i 
Lamgley,  went  off  the  Bench,  when  one  of  their  orders 
eame  before  the  Court.  It  was  farther  observed,  that 
pnctice  could  not  overturn  so  fundamental  a  rule  of 
justice,  as,  that  a  party  interested  could  not  be  a  judge ; 
and  therefore  they  confirmed  the  order  of  sessions.  It 
is  said  in  a  note  to  this  case,  that  the  16  Geo.  2,  c.  18, 
was  passed  to  remedy  this  practice.  So,  in  Rex  v.  Yar- 
fok(b),  it  was  held,  that  on  an  appeal  to  the  sessions 
agunst  an  order  of  removal,  those  justices  who  are  rated 
to  the  relief  of  the  poor,  in  either  of  the  contending 
parishes,  cannot  vote.  Here  both  the  principle  of  the 
common  law,  and  the  express  language  of  the  statute, 
excluded  this  gentleman  from  acting  in  any  way  in  the 

(tf)2St«.  1173.  (6)4T.R.71. 
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determination  of  the  appeal,  or  grantiDg  the  case ;  and 
therefore  the  certiorari  must  be  quashed. 

Abbott,  C.  J. — ^We  think  the  safer  course  is  for  us 
to  say,  that  magistrates  should  not  interfere  in  any  way, 
in  cases  where  they  are  directly  or-  indirectly  interested ; 
and  therefore,  the  rule  for  quashing  the  certiorari  must 
be  made  absolute. 


The  other  Judges  concurred. 


Rule  absolute. 


A  coroner 
going  one 
jouraey  on  the 
same  ciay,  to 
hold  three  in^ 
quisitions  at 
the  tame  place, 
is  not  entitled 
to  9d»  per  mile 
outoftne 
county  rates 
for  his  travel- 
ling expenses, 
as  upon  three 
joumies. 


^ 


The  King  v.  The  Justicbs  of  Warwickshibb. 

1  HIS  was  a  rule  nisi  for  a  mandamus  to  the  justices 
of  the  county  of  Warwick,  commanding  them  to  allow 
out  of  the  county  rates,  certain  fees  claimed  by  one  of 
the  coroners  of  the  said  county,  for  holding  inquisitions 
within  his  district,  under  the  following  circumstances : 
The  coroner  claimed  to  be  allowed  in  his  account,  a  fee 
of  205.  for  every  inquest  held,  and  for  his  travelling  ex- 
penses from  his  own  residence  at  W.  to  B.j  where  he 
held  three  different  inquisitions,  at  the  rate  of  9JL 
per  mile,  upon  each  and  every  inq^uisition,  as  if  he 
had  performed  three  several  joumies ;  and  the  question 
was,  whether  he  was  entitled  so  to  be  paid  out  of  the 
county  rates,  or  had  only  a  right  to  the  expenses  of  one 
journey. 

Copley,  A.  G.,  and  Holbech,  now  shewed  cause 
against  the  rule,  and  contended,  upon  the  language  of 
the  statute  22  Geo.  2,  c.  29,  s.  1,  that  the  coroner  had 
no  right  to  charge  more  than  9d.  per  mile  for  travelling 
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ezpenaes,  in  going  from  his  own  place  of  residence,  on  i826. 
the  same  day,  to  one  place,  and  there  holding  two  or  r^^T' 
more  inquisitions.    By  that  statute  it  is  enacted, ''  that  v. 

the  Sam  of  20i.  shall  be  paid  to  the  coroner  for  every  ^^^"^^^^ 
inquisition  taken  upon  the  view  of  a  body  not  dying  in  suime. 
a  gaol  or  prison,  and  for  every  mile  which  he  shall  be 
compelled  to  travel^  from  the  usual  place  of  his  abode, 
to  take  such  inquisition,  the  further  sum  of  9J.,  over 
and  above  the  said  sum  of  20<."  Now  it  would  be  a 
most  unreasonable  construction  of  this  act,  to  hold,  that 
the  coroner  shall  be  entitled  to  charge  for  his  travelling 
ezprases  three  times  over,  where  he  performs  only  one 
joum^,  to  hold  three  or  more  inquisitions,  on  the  same 
day,  and  at  the  same  place. 

Scarlett,  contri,  urged,  that  as  the  coroner  would 
have  been  compelled  to  travel  the  same  journey  three 
timea  over,  to  hold  the  three  inquisitions,  if  they  hap- 
pened not  to  be  held  on  the  same  day,  it  was  not  an 
unreaaonable  interpretation  of  the  statute,  to  hold,  that 
he  was  entitled  to  charge  for  travelling  expenses  at  the 
flune  catoaaif  he  had  performed  three  distinct  journies. 
Coroners  were  extremely  ill-paid  for  their  trouble  and 
loss  of  time  in  the  discharge  of  their  duties,  and  there- 
Core,  a  liberal  interpretation  ought  to  be  put  upon  the 
ilatate.  If  an  ^omey  happens  to  have  three  or  more 
causes  to  conduct  at  an  assize  town,  he  is  allowed,  on 
the  taxation  of  costs,  the  expenses  of  his  journey  in 
each*  although  he  has,  in  fact,  incurred  the  expense  of 
only  one  journey,  and  the  reason  of  this  is,  on  account 
of  the  inadequacy  of  the  remuneration  for  his  services, 
if  he  were  limited  to  the  bare  expenses  out  of  pocket,  in 
performing  only  one  journey. 

Abbott,  C.  J. — It  appears  to  me  that  the  words  of 
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1826.         this  act  of  parliament  are  too  strong  to  be  got  over. 
TheKiNo     ^^  statute  says,  that  the  coroner  shall  only  be  allowed 
V.  for  every  mile,  which  he  shall  be  compelkd  to  travel, 

of  Warwick-  ^^^  ^^  usual  place  of  his  abode,  to  take  the  inquisi- 
sHiRE.  (ion^  the  sum  of  9d.,  over  and  above  the  sum  of  20s. 
Now  hei^  the  coroner  travels  from  W,  to  B.  on  the  same 
day,  and  he  there  holds  three  inquisitions,  and  the 
question  is,  whether  he  is  entitled  to  charge  9d.  per 
mile,  for  travelling  expenses,  upcm  each  of  these  inqui- 
sitions, or  whether  he  is  entitled  only  to  9 J.  per  mile  for 
one  journey  ?  It  is  clear  he  has  taken  but  one  journey 
to  the  same  place,  for  the  purpose  of  holding  one  of  the 
inquisitions.  Then  as  to  the  others,  he  makes  no 
journey  at  all,  because  they  are  held  at  the  same  place, 
and  on  the  same  day.  It  seems  to  us,  therefore,  that 
it  cannot  be  said  that  he  was  compelled  to  travel 
to  the  same  place,  for  the  purpose  of  holding  the  second 
and  third  inquisitions,  and  consequently,  he  is  not  en- 
titled to  more  than  the  expenses  of  one  journey. 

HoLROYD,  J.  (a). — I  think  the  words  of  the  act  of 
parliament  are  too  clear  to  admit  of  doubt.  The  coro- 
ner has  been  compelled  to  travel  only  one  journey,  and 
if  so,  then  as  the  inquisitions  were  held  on  the  same 
day,  and  at  the  same  place,  he  is  not  entitled  to  charge 
upon  them  as  if  he  had  gone  a  sej^^ate  and  distinct 
journey  for  each. 

LiTTLEDALE,  J.,  concurred. 

Rule  discharged. 

(a)  Batlet,  J.,  was  in  tlic  Bail  Court. 


S 
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The  Kino  v.  The  Justices  of  Middlbsex. 
ijS  appeal  against  a  conviction  under  the  57  Geo.  3,      Th«  Metro- 

*wv    /*  A  .  i.     t    ^.  ^  politan  Paving 

c  29,  **  An  act  for  better  paving,  improving,  and  regu-  Xct,  57  G,  3; 

ktine  the  streets  of  the  metropolis,  and  removing  and  ^'  ^^>  ^  ^2^> 
»  r       '  &  prevents  the 

preventing  nuisances    and   obstructions  therein,"  the  removal  into 

Quarter  Sessions  for  the  county  of  Middlesex  confirmed  ^u^^^'^ 

the  conviction^  subject  to  the  opinion  of  this  Court  **  any  rate, 

ipoD  a  case  granted  for  that  purpose.     By  sec.  135,  it  conviction%r- 

ii  enacted,  that  no  proceeding  to  be  had  touching  the  der,  matter,  or 

conviction  of  any  offender  or  offenders  against  that  act.  Held,  that  a 

ikall  be  vacated  or  quashed  for  want  of  form ;  "  nor  J^^^if""*®^ 

dull  any  rate,  proceeding,  conviction,  matter,  or  things  sions  for  the 

be  removed  or  removeable  by  certiorari  or  by  any  other  cSSJ^Ii^n  ** 

vrit  or  process  whatsoever,  into  his  Majesty's  courts  of  the  affirmance 

nmd  Bt  Westminsierf  or  elsewhere;  any  law,  statute,  under  the  act, 

m  mage  to  the  contrary  notwithstanding."  ^^^  ^^ 

meaninffofs. 

Tindal  now  moved  for  a  writ  of  certiorari  to  remove  l?f {^f^***^ 

not  be  re- 

■to  this  Court  the  case  which  the  sessions  had  granted,  moved  by 
tad  contended,  that  the  I35th  section  did  not  prevent  ^'*"' 
die  removal  of  a  special  case  into  this  Court  for  its 
opinion.  A  special  case  not  being  specifically  men- 
tioned in  that  clause,  and  the  certiorari  being  a  bene- 
feisl  vrrit  for  the  ^abject,  it  could  not  be  taken  away 
vkhout  express  words.  He  therefore  submitted,  that 
die  certiorari  was  not  taken  away  in  this  instance ;  and 
k  referred  to  Rex  v.  Jukes  (a),  where  it  was  held,  that 
tf  t  statute  authorising  a  summary  conviction  before  a 
ittgittrate,  give  an  appeal  to  the  sessions,  who  are 
Elected  to  hear,  and  finally  determine  the  matter,  this 
^  not  take  away  the  certiorari,  even  after  such 
ifpeal  made  and  determined. 

(a)  a  T.  R.  542. 
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1826.  Abbott,  C.  J. — The  language  of  the  section  iu 

The  King     question,  is  too  Strong  to  be  got  over.     It  restrains  the 

V-  removal  by  certiorari  of  any  rate,  proceedinec,  convic- 

The  Justices  j  ^   t  ~o" 

of  tion,  order,  matter,  or  thing*     These  words  are  clearly 

Middlesex,  comprehensive  enough  to  embrace  a  special  case,  for  it 
cannot  be  denied  that  a  special  case  is  a  thing.  Nothing 
can  therefore  be  taken  by  your  motion. 


The  other  Judges  concurred. 


Rule  refused. 


Cropper  t?.  Horton,  Esq. 

Qj**«*        IRESPASS  against  a  justice  of  the  peace  for  falady 
justice  of  the    imprisoning  the  plaintiff,  without  any  reasonable  or  pro- 

peace  has  bable  cause.  Plea,  not  guilty.  At  the  trial  before 
junsdicUon  to  . 

commit  a  per-  Hulhck,  B.,  at  the  last  sununer  assizes  for  the  county 
temptuo^W  ^^  Lancaster,  it  appeared  that  the  plaintiff  had  beeo 
refusing  to  summoned  before  the  defendant  to  give  evidence  touch- 
and  give  evi-  ^^S  ^  breach  of  the  public  peace,  supposed  to  have  been 
dence  touching  committed  by  a  person  named  WiUborough,  then  under 
riot  alleged  to  examination  before  the  defendant.  There  was,  however, 
comics  b  ^^  distinct  evidence  of  any  specific  charge  being  then 
a  person  then  depending  before  the  defendant.  The  plaintiff  being 
iiation?^°^~  supposed  to  have  some  knowledge  of  the  transaction^ 
Where  the  a^^^  called  upon  to  give  evidence  upon  the  subject,  and 
committed  by  he  said  he  knew  nothing  about  the  matter.  The  de- 
aju8tice*'for   f^ndi^t  then  proposed  that  he  should  state  this  upon 

g'ye  evidence 
sfore  him,  touching  a  certain  not  and  disturbance/*  without  shewing  tliat  there  had 
been  a  person  charged  before  the  justices,  and  that  the  plaintiff  was  apprised  of  the 
*  '  nee  of  such  charge,  with  respect  to  which  he  was  required  to  be  examined  as  a 
ss :  —Held,  that  the  warrant  of  commitment  was  no  justification  of  the  magistrate 
an  action  of  trespass. 


IIORTOJT. 
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0ttb^  but  the  plaintiff  positirely  refused  "  to  be  swoniy 
and  said  he  would  not  be  examined  at  all/'  This  took  c^^J^ 
phee  on  the  30th  October.  On  the  Ist  November,  the  _  v. 
fkintiff  was  apprehended  at  the  instance  of  the  de- 
fendant, on  a  warrant  of  commitment  directed  to  the 
Vmper  of  the  honse  of  correction,  reciting  that  the 
plaintiff  had  been  summoned  before  him  to  give  evi- 
dence '*  touching  a  certain  riot  and  disturbance,  but 
bd  refused  to  give  evidence/'  and  commanding  the 
ioeeper  of  the  house  of  correction  to  keep  and  detain  him 
until  he  should  be  discharged  by  due  course  of  law. 
Ihe  defendant  relied  upon  this  warrant  as  conclusive 
eiidence  in  his  favour ;  but  the  learned  Judge  was  of 
ipiniofi,  that  it  afforded  no  justification,  and  under  his 
Lordship's  directions,  the  plaintiff  had  a  verdict.  In 
Mkkaebnas  term  last,  a  rule  nisi  was  granted  for  setting 
aide  the  verdict,  and  entering  a  nonsuit. 

CraUf  Serjt.,  now  shewed  cause.  There  are  two 
fKstkms  in  this  case,  first,  whether  a  justice  of  the 
has  jurisdiction  to  commit  to  prison  a  person  who 
to  be  examined  on  oath,  and  give  evidence  as  a 
I,  even  in  a  case  where  there  is  a  specific  charge 
tf  aa  ofience  depending  before  the  justice,  and  of  which 
kehas  l^al  cognizance;  and  second,  whether,  assum- 
kig  that  a  justice  might  lawfully  commit  for  such  a 
cnM,  the  warrant  given  in  evidence  in  this  case  affords 
the  defendant  any  justification.  As  to  the  first  question, 
kis  denied  that  a  justice  of  the  peace  has  any  power  of 
eoBHttitting  a  person  refusing  to  be  sworn  for  the  pur- 
piBse  of  giving  evidence,  even  where  there  is  a  complaint 
depending  before  the  justice,  and  even  admitting  that 
'fte  party  knows  something  material  to  the  matter  in 
mnm.  Undoubtedly  it  may  be  illegal  for  a  person  under 
•och  circomstanc^  to  refuse  to  give  evidence,  or  to  take 
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1826.        an  oath  before  the  magistrate,  but  the  mode  of  proceed- 
Cropper      ^^S  ^^g^i^st  ^^^  ^8  by  indictment  at  common  law,  and 
V.  the  justice  has  no  authority  to  punish  him  immediately 

as  for  a  contempt.  No  case  has  ever  yet  gone  the 
length  of  deciding  that  a  justice  of  the  peace  is  vested 
with  so  dangerous  a  power.  It  is  even  doubtful  whe- 
ther a  justice,  under  any  circumstances,  sitting  in  his 
own  private  room,  has  a  right  to  commit  for  a  contempt. 
In  Petit t  v.  Addington  {a),  Lord  Kenyan  said,  ''  As  to 
the  great  question,  whether  a  magistrate,  not  sitting  as 
chairman  of  a  court,  but  at  his  private  office,  could  com* 
mit  for  a  contempt,  he  must  own  he  had  a  leaning  on 
his  mind,  but  still  he  would  not  deliver  or  intimate  any 
opinion,  as  he  wished  it  to  be  seriously  considered  and 
determined  in  Court."  That  question  was  never  after- 
wards brought  before  the  Court,  and  therefore  in  the 
absence  of  all  authority  upon  the  subject  the  other  way, 
it  must  be  taken  that  a  justice  has  no  jurisdiction  to  com- 
mit a  person  refusing  to  take  an  oath  and  give  evidence. 
[Bayley,  J.  It  has  been  decided,  that  a  justice  of  the 
peace  may  commit  a  feme  covert  who  is  a  material  wit- 
ness upon  a  charge  of  felony,  brought  before  him,  and 
who  refuses  to  appear  at  the  sessions  to  give  evidence, 
or  to  find  sureties  for  her  appearance ;  Bennett  v.  TfW- 
son  (6)].  That,  though  a  very  strong  case,  is  mainly 
distinguishable  from  this,  for  there  was  in  that  instance 
a  manifest  reason  for  such  a  proceeding.  The  public 
was  interested  in  preventing  the  due  course  of  justice 
from  being  evaded,  by  the  obstinacy  of  a  person  refusing 
to  give  security  for  appearing  to  give  evidence  against  a 
person  charged  with  a  felony,  after  she  had  in  fact  been 
sworn  and  made  a  deposition  ;  and,  therefore,  the  justice 
might  reasonably  detain  the  woman  for  the  purpose  of 
giving  her  evidence,  if  she  refused  to  find  proper  secu- 

(o)  Peake'n  N.  P.  C.  62.  {k)  3  M.  &  S.  1. 
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rity  for  her  appearance  at  the  assizes.     Here,  in  the  first 
jkce,  there  was  no  eyidence  at  the  trial  of  any  specific      Cropper 
charge  depending  before  the  magistrate,  rendering  it  v. 

necessary  that  the  plainti£P  should  be  examined  as  a 
witness,  and,  therefore,  the  justice  clearly  had  no  au- 
thority to  commit  him  for  refusing  to  give  evidence. 
Non  constat  but  the  object  of  the  examination  may 
have  been  to  inculpate  the  party  himself,  and  therefore 
the  plaintiff  might  reasonably  refuse  to  be  sworn  to  give 
evidence  in  a  matter  in  which  he  might  be  himself 
implicated.  If  he  were  punishable  at  all,  it  could  only 
be  by  indictment  at  the  sessions  or  assizes ;  but  here 
the  plaintiff  was  committed  for  punishment  instanter(a). 
Secondly,  assuming  that  the  justice  had  authority  for 
ioch  a  proceeding,  he  must  shew,  if  he  relies  upon  his 
wsnant  as  a  justification,  that  the  instrument  itself  is 
nifficient  for  that  purpose.  ,  Now  here  the  warrant 
given  in  evidence,  was  defective  on  the  face  of  it.  The 
warrant  slates  that  the  defendant  had  committed  the 
plaintiff  to  custody  because  he  refused  '*  to  give  evi- 
dence/' The  fact  proved,  however,  was,  that  the 
plaintiff  had  refused  to  take  an  oath;  so  that  the 
evidence  was  at  variance  with  the  warrant.  But' the 
decisive  objection  to  the  warrant  is,  that  it  does  not 
state  that  there  was  any  charge  depending  before  the 
justice  with  respect  to  which  the  evidence  of  the  plain- 
tiff was  material,  and  of  which  the  plaintiff  was  ap- 
prised. The  warrant,  therefore,  shews  no  legal  cause  of 
commitment,  and  it  is  clear  that  if  this  person  had  been 
brought  up  by  habeas  corpus,  he  must  have  been  dis- 
charged on  that  ground.  But  independently  of  this 
objection,  the  warrant  itself  would  not  have  been  a  jus- 
tification of  the  defendant,  without  producing  a  regular 
conviction  shewing  that  the  commitment  had  a  legal 

(a)  See  Rex  y.  James,  5  B.  &  A.  894.    Ante,  vol.  i.,  131. 


V. 
HORTON. 
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1826.  foundation ;  Hill  y.  Bateman  (a).  Here,  no  sach- 
CROPPE&  foundation  was  laid,  and  the  evidence  prodnced  varied 
from  the  warranty  for  by  the  former  the  offence  impnted 
to  the  plaintiff,  was,  in  refusing  to  take  an  oath  upon  ; 
being  required ;  whereas  the  latter  assigns  the  cause  of 
commitment  to  be  the  refusal  to  give  evidence.  On 
these  grounds  the  plaintiff  is  clearly  entitled  to  retain 

the  verdict. 

§ 

Scarlett  and  £•  Alderson,  contrsi.  Certainly  no  case 
is  to  be  found  in  which  the  precise  question  first  pro- 
pounded on  the  other  side,  has  been  decided.  In  JBeii- 
nett  V.  Watson^  that  point  did  not  arise,  and  though 
that  itself  is  a  very  strong  case,  still  the  commitmait 
proceeded  on  the  ground,  that  the  woman  was  guilty  of 
a  contempt,  in  refusing  to  find  sureties  for  her  appear- 
ance  at  the  sessions.  In  that  case  the  woman  had  been 
examined  before  the  justice  on  a  charge  of  felony,  and 
she  was  guilty  of  a  contempt  in  peremptorily  refusing 
to  find  sureties  for  her  appearance  to  give  evidence  at 
the  sessions.  Here  the  plaintiff  refused  to  be  sworn,  or 
^ve  any  evidence  whatever  touching  the  matter  then 
under  inquiry.  It  is  plainly  to  be  collected  from  the 
facts  proved  at  the  trial,  that  a  person  named  Wihbo* 
rough  was  then  under  accusation  for  a  breach  of  the 
peace.  Whether  rightly  or  not,  is  not  the  question; 
but  the  plaintiff  being  summoned  before  the  magistrate 
as  a  witness  likely  to  give  material  evidence  upon  the 
subject,  he  in  express  terms  tells  the  defendant,  that  he 
will  not  be  sworn,  and  that  he  will  give  no  evidence 
whatever.  The  question  then  is,  whether  a  justice  of 
the  peace,  lawfully  proceeding  to  take  examinations 
with  a  view  to  the  trial  of  a  man  charged  with  a  misde- 
meanour, has   jurisdiction  to  commit  a  person   who 

(a)  1  Stra.  710. 
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peremptorily  to  gire  evidoice,  or  be  sworn  upon        1826. 
t  mmStUr  oi  which  the  josUoe  has  cognizance.    It  is  not      Cboppee 
&poled  thmt  the  jnstice  has  jurisdiction  to  administer  v. 

jBoatii^  and  to  inquire  into  the  subject  then  submitted 
tifais  eoosideration.  In  vain,  therefore,  has  the  justice 
these  powers,  if  he  has  not  jurisdiction  to  enforce  his 
ntbority,  by  committing  a  person  who  contemptuously 
lefoses  to  give  evidence  which  is  essential  to  the  ends  of 
public  justice.  If  it  be  once  established  that  a  justice 
df  the  peace  has  no  jurisdiction  to  commit  under  such 
cneunstaiicesy  the  most  serious  consequences  may  ensue, 
•srespeets  the  interest  of  the  public,  for  this  principle 
nqr  be  extended  to  crimes  of  the  highest  nature.  •  Sup- 
pose a  person  charged  with  a  murder,  and  a  witness  who 
can  prove  the  ofience,  peremptorily  refuses  to  be  exa- 
mied  before  the  justice,  is  it  to  be  endured  that  the 
jutice  has  no  power  of  compelling  him  to  give  evidence, 
«  detaining  him  until  he  submits  to  examination  on 
osth  ?  Were  such  a  rule  as  this  to  prevail,  the  greatest 
criminals  might  escape  punishment,  unless  the  magis- 
tnte  had  the  summary  power  of  enforcing  the  witness 
to  take  an  oath,  and  give  such  evidence  as  is  essential 
to  justice.  The  mode  of  proceeding  by  indictment,  as 
nggested  on  the  other  side,  would  not  avail  to  avert 
flich  consequences,  because  pending  such  a  proceeding, 
Ae  party  accused  of  the  crime  may  be  acquitted,  or 
discharged,  for  want  of  the  necessary  evidence  of  his 
gnili.  This,  undoubtedly,  is  a  question  of  the  utmost 
hnportanoe  to  the  criminal  justice  of  the  country,  and 
Uiless  the  Court  shall  hold,  that  a  witness  brought 
belbfe  a  magistrate  under  such  circumstances  may  be 
Qommitted,  if  he  refuses  to  give  evidence,  the  most 
grievous  consequences  will  follow.  No  mischief  can 
ensue  from  such  a  course  of  proceeding,  for  if  a  person 
is  taught  to  understand,  that  he  is  bound  to  give  evi- 


Cropper 

V, 
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1826.  dence  upon  a  matter  properly  falling  within  the  cogni- 
zance of  the  magistrate,  he  will  probably  submit  himsdf 
to  examination ;  but  it  is  not  to  be  tolerated  that  ia 
HoRTON.  gy^jj  ^  case,  the  party  may  set  the  authority  of  the 
justice  at  defiance*  In  the  present  case,  the  plaintiff 
need  not  have  remained  in  custody ;  for  having  been 
committed  until  discharged  by  due  course  of  law,  he 
might  have  tendered  bail  until  the  matter  was  disposed 
of  at  the  sessions.  Even  assuming  his  offence  to  have 
been  only  indictable,  still  the  justice  would  have  had 
jurisdiction  to  commit  him  in  default  of  bail.  Then, 
secondly,  assuming  that  the  warrant  in  this  case  be  not 
sufficiently  formal,  still  it  affords  a  defence  to  the 
justice  in  an  action  of  trespass.  The  warrant  shews, 
at  least,  that  the  defendant  has  acted  under  colour  of  bis 
office,  and  therefore  it  is  an  answer  to  the  present  action* 

Baylby,  J.  (a) — ^The  facts  found  in  this  case  do  not 
raise  the  question  first  submitted  to  our  consideration, 
and  therefore  I  shall  studiously  forbear  giving  any  opi- 
nion upon  that  point.  The  question  then  is,  whether 
the  warrant  of  commitment  given  in  evidence,  or  even 
the  facts  proved,  dehors  the  commitment,  shew  a  suffi- 
cient cause  for  the  imprisonment.  At  all  events,  before 
the  con^mitment  could  be  justified,  it  must  distinctly 
appear,  that  the  party  committed  was  apprised  that 
there  was  some  person  under  charge,  agaiust  whom  his 
evidence  was  required  to  be  given.  Now  there  is  nothing 
either  in  or  out  of  the  warrant,  to  enable  me  to  say, 
that  there  had  been  an  information  upon  oath,  or  any 
person  charged  before  the  magistrate,  so  as  to  render  it 
necessary  that  the  plaintiff  should  be  examined  as  a 
witness.  The  parol  evidence  upon  this  subject  is  very 
unsatisfactory ;  and   on  reading  the  warrant,  I  cannot 

(a)  The  Lord  Chief  Justice,  though  present,  gave  no  opinion. 


EASTER    T£RM»    SEVENTH    GEO.    IV. 

eollect  that  there  had  been  an  information  on  oath 
before  the  magistrate  against  any  particular  person 
mder  charge,  for  it  contains  merely  a  general  assertion 
tbat  the  plaintiff  was  committed  for  refusing  to  give 
evideooe  touching  a  certain  riot  and  disturbance  com- 
■itted.  I  am,  therefore,  of  opinion,  that  the  defendant 
fctsnot  made  out  a  sufficient  justification  of  the  alleged 
tittpasB. 
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HoRTOir* 


HoLROTD,  J. — I  am  of  the  same  opinion.  Assum* 
iig  that  die  magistrate  had  power  io  commit  a  person 
'^'^■u'g  to  give  evidence  (a  question  which  cannot  be 
imded  in  this  case  for  want  of  sufficient  facts  to  raise 
it)f  still  it  does  not  appear  that  there  was  any  specific 
chuge  before  the  magistrate,  of  which  the  plaintiff  was 
tppriaed,  so  as  to  bring  the  latter  into  contempt  for 
sefiising  to  give  evidence.  Before  a  party  can  be  brought 
■Io  contempt  for  refusing  to  give  evidence  before  a 
i,  he  ought  to  be  fully  apprised  that  there  is 
information  or  charge  for  an  offence  then  under 
iMpury  before  the  justice.  Here  the  evidence  and  the 
mrant  are  both  silent  upon  that  point,  and  therefore 
I  donk  the  verdict  ought  not  to  be  disturbed.  Suppose, 
iHtead  of  pleading  the  general  issue,  the  defendant  had 
yielded  a  special  justification,  it  could  not  have  been  al- 
hpd  that  there  was  any  specific  charge  then  depending. 


Little  DALE,  J. — ^The  case  o{ Bennett  v.  Watson  does 
M  immediately  bear  on  this  case,  because  the  circum- 
toices  are  very  different;  but  without  professing  to 
pfe  any  opinion  upon  the  general  question  here  at- 
taptcd  to  be  raised,  1  think  the  verdict  was  right,  for 
fte  reasons  stated  by  my  learned  brothers. 


Rule  refused. 


^OL.   IV, 
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Logan  v.  Buhton. 

A  public       Trespass.     First  count  for  breaking  and  entering 
SiraE'^  a  certain  close  of  plaintiff,  called  the  Farm-yard,  in  the 
mon,  into  and    parish  of  Egham,  in  the  county  of  Surrey,  abutting    |^ 
yard,  into  a  "  towards  the  west,  on  a  public  highway  called  Prime 
public  hiffb-      jf,//  Road,  and  towards  the  east  on  other  closes  be- 

^'irav     A.  locftl 

act  for  enclos-  longing  to  plaintiff.    Second  count,  for  breaking  and    f 

mon*^*^™"-  entering  a  certain  other  close  of  plaintiff,  called  the 

ered  commis-  Allotment^  abutting  towards  the  north  in  part  on  the 

stop  up  roads  Farm-yard.    Pleas,  first ;  the  general  issue,  not  guilty.    } 

over  it,  pro-  Second,  a  public  footway  over  both  closes.    Third,  thit    i 

▼ided  that  they    ,-,,,.  ,         «  •     j  •     i»       *       '• 

should  not       defendant,  at  the  time  when,  &c.,  was  seised  in  tee  oi      ' 

I 

*j®P  ^^'^^^  messuage  and  closes  called  Bakeham  House  Farm,  near  ' 
ing  over  other  the  closes  in  which,  &c.,  and  that  defendant,  and  all 
inclo^*  with-  those  whose  estate  he  had  in  the  said  messuage  and 
out  the  con-  closes  immemorially,  had  a  footway  for  himself  and 
two  magis-  themselves  and  servants,  farmers  and  tenants,  occupies 
trates.    The     of  the  said  messuaE^e  and  closes  from  Prune  Hill  Road, 

commissioners  ^         °  i        i 

stopped  up  the  towards  and  into,  through,  over,  and  along  the  closes 

Say  ovinhe  ^"  ^^*^^'  ^^"  "^^  ^"^  *"^^  Rusham  Green  Road, 
fiirm-yard,        towards  and  into  the  parish  church  of  Egham,  and 

concurrence  ^^^m  thence  back  again,  &c.  Fourth,  a  right  of  way 
of  two  m^is-  |jy  gx^nt  over  both  closes.  Replications  traversing  all 
that  the  public  the  rights  of  way,  and  issue  thereon.  At  the  tnal, 
owAeS-  b«fo^®  Alexander,  C.  B.,  at  the  Surrey  Lent  assizes, 
yard  was  not  1824,  the  facts  that  appeared  in  evidence  were  these. 
fortihTconcur-  The  footway  claimed  by  the  defendant  led  eastward 
fence  of  two     from  Prune  Hill  Road,  through  the  plaintiff's  close, 

magistrates  ®  u    •     i 

was  necessary,  called   the   Farm-yard,    which   was  an  old  inclosure 

Se^Genenil*^^  belonging  to  Rusham  Farm :  from  thence  over  other 
Inclosure  Act,  lands  of  the  plaintiff,  which  had  in  the  year  1814,  been 
109  in  order  Plotted  under  an  inclosure  act,  for  inclosing  lands  in 
to  extinguish    the  parish  of  Egham,  in  the  county  of  Surrey,  to  Mrs. 

rig|ht  of  way  over  the  new  uiclosure,  as  well  as  that  over  the  old. 
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Bartholomew,  the  then  occupier  of  Rusham  Farm,  and  1826. 
(ma  thence  over  other  lands  called  Egham  Fields  and 
along  a  road  called  Egham  Field  Road,  into  Rusham 
Green  Road.  The  award  of  the  compaissioners  under 
the  act»  o^e  no  mention  of  the  road  over  the  Farmntfard, 
bat  set  out  a  footway  from  the  east  gate  of  Mrs.  JBar- 
tholomew*%  £Btrm-yard>  eastward,  over  the  lands  allotted 
to  her  and  to  other  persons,  into  the  Egham  Field 
Road,  for  the  use  only  of  the  occupiers  of  Bakeham 
House  Farm,  belonging  to  the  defendant.  Upon  ex- 
amining the  Inclosure  act  and  the  awards  the  learned 
Judge  was  oi  opini<m,  first,  that  if  there  ever  existed 
a  pabHc  footway  over  the  new  inclosure,  it  had  been 
estingoished  by  the  award,  and,  therefore,  that  the 
fMie  way  claimed  by  the  defendant,  namely,  a  way 
over  the  plaintiff's  closes  into  Rusham  Green  Road,  did 
aot  exist;  and  second,  that  if  the  defendant,  or  his  pre- 
decessor, bad  such  a  prescriptive  right  of  way  previous 
to  the  inclosure  and  award,  that  prescriptive  right  had 
been  extinguished  by  the  inclosure  and  award,  and  that 
the  defendant,  therefore,  could  claim  a  way  only  under 
the  award  :  and  the  trespass  being  admitted,  his  Lord- 
ihip  accordingly  directed  a  verdict  for  the  plaintiff. 

In  Easter  term,  1824,  a  rule  nisi  for  a  new  trial  was 
obtained,  and  at  the  sittings  in  Banc  after  Trinity 
torn,  1824,  that  rule  was  argued.  The  Court  being 
then  of  opinion,  that  the  learned  Judge  ought  to  have 
left  it  to  the  jury  as  a  question  of  fact,  to  say,  whether 
the  defendant  had  a  prescriptive  right  of  way  over  the 
phdntiff'B  land,  previous  to  the  inclosure  and  award; 
because  if  he  had,  the  award  would  confirm  instead  of 
extinguishing  that  right,  made  the  rule  absolute,  upon 
these  conditions :  that  the  defendant  should  be  at  liberty 
to  amend  his  pleas ;  and  that  if  he  did  so  amend,  and 
proceeded  to  a  second  trial,  he  should  pay  the  costs  of 

e2 


Burton. 
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1826.        the  first  trial,  unless  he  made  out  a  right  of  way  ai 
"^T^"^^      claimed  in  his  original  pleas. 

Logan  ®  * 

V.  The  defendant  haring  elected  to  amend,  the  following 

pleas  were  added. 

First,  that  before  the  time  when,  &c.,  and  before  the 
passing  of  the  Inclosure  act,  and  the  making  of  the 
award,  there  was  a  common  and  public  highway  leading 
from  Prune  Hill  towards,  into,  through  and  over  the 
said  closes  in  which,  8lc.,  towards  and  into  a  certain 
other  highway ;  that  on  the  17th  June,  1814,  the  In- 
closure act  was  passed ;  that  on  the  13th  June,  1817, 
the  commissioners  under  the  act  made  their  award,  and 
thereby  awarded  that  a  footway  commencing  at  the 
gate  entering  the  Farm-yard  of  plaintiff,  and  leading, 
eastward,  over  the  Allotment  of  plaintiff,  into  the 
Egham  Field  Road,  should  be  set  out  for  the  use  of  the 
proprietors  of  Bakeham  House  Farm,  belonging  to 
defendant;  that  the  footway  so  awarded  to  be  set  out, 
was  a  footway  into,  through  and  over  the  said  closes  in 
which,  &c.,  in  the  same  direction  with  the  public  foot- 
way thereinbefore  mentioned  ;  and  that  defendant  being 
the  proprietor  of  Bakeham  House  Farm,  and  having 
occasion  to  use  the  footway  to  pass  and  repsas  over  the 
said  closes,  conunitted  the  said  supposed  trespasses. 
Replication,  denying  that  (he  footway  set  out  by  the 
award  was  in  the  same  direction  with  the  public  foot- 
way; and  issue  thereon.  Second  plea,  similar,  only 
claiming  2l  private  footway  by  prescription,  and  averring 
that  it  was  in  the  same  direction  with  the  public  foot- 
way. Similar  replication  thereto,  and  issue  thereon* 
Third  and  fourth  pleas  the  same,  but  pleaded  to  the  first 
count  only.  Similar  issues  thereon.  Fifth  and  sixth 
pleas,  the  same,  but  pleaded  to  the  second  count  only. 
Similar  issues  thereon.  At  the  second  trial,  at  the 
Surrey  Lent  assizes,  1826,  the  jury  found,  that  before 
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die  passing  of  the  Inclosure  act»  and  the  making  of  the 
award,  there  was  a  public  footway  over  the  plaintiff's 
doses,  but  that  there  was  no  private  way  by  prescrip- 
tion over  them :  and  thereupon  the  plaintiff  obtained  a 
TCfdict,  with  leave  for  the  defendant  to  move  to  enter  a 
mdict  in  his  favour,  upon  all  or  any  of  the  issues,  as 
dtt  Court  should  direct. 
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Martyai,  in  Easter  term,  1 824,  obtained  a  rule  nisi 
to  alter  a  verdict  for  the  defendant  on  all  the  issues 
ODept  those  which  rebted  to  the  rights  of  way  claimed 
bf  gimnt  or  prescription*  as  appurtenant  to  the  defend- 
Mt's  premises.  The  case  was  argued  at  the  sittings  in 
Bgmc,  after  Trinity  term,  1825,  by  Barnewall  for  the 
fhiotiffy  and  by  Marryat  and  Chitty  for  the  defendant. 
Ihe  Ibrmer  cited  Rex  v.  The  Commisiionert  of  the  Forest 
^Dean  Indosure  (a),  and  White  v.  Reeves  (Jb) ;  and  the 
latter,  Harber  v.  Rand  (c). 

Hie  Cioiirt  took  time  to  consider  of  their  judgment, 
ihieh  was  now  delivered  by 


Batlky,  J. — This  case  turned  upon  the  construction 
«f  a  private  act  of  parliament,  and  of  some  not  very 
dirtinct  clauses  in  the  Greneral  Highway  Act.  It  was 
n  action  of  trespass  for  breaking  and  entering  one 
ckse  called  the  Farm-yard,  and  another  called  the 
AUoimeni.  The  defendant  justified  under  a  private 
ii|^  of  way  by  prescription  or  grant,  which  was  nega- 
tiwed;  and  under. a  public  right  of. way,  which. was 
fuDd  finr  him :  but  the  public  right  was  stated  in  two 
Mfs,  namely,  first,  as  continuing  down  to  the.  time  of 
the  trespass;  and. second,  as  continuing  a  public  road 


(•)2M.fcS.80. 

(I)  t  J.  B.  Moofe>*S3. 
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4tt^.        down  to  the  passing  of  an  Inclosore  act  of  the  54  Geo. 

(TiiAH        ^»  ^^  ^^^^"^  ^^^^  ^^^^  being  converted  from  a  publie 
^'  into  a  private  road  ;  and  as  certain  costs  depend  upoQ 

which  of  these  is  the  subsisting  road,  it  is  necessary  to 
decide  that  question. 

The  closes  are  in  the  parish  of  Egham^  and  one  of 
them  was  inclosed  under  the  54  Geo.  Z,  c.  153,  entitled, 
^^  An  Act  for  inclosing  lands  in  the  parish  of  Egham,  in 
the  county  of  Surrey."  The  other  is  a  farm-yard,  and 
was  an  old  inclosure  long  before  the  passing  of  that  act» 
Before  the  passing  of  that  act,  there  was  a  public  foot- 
path from  Egham  over  the  uninclosed  lands  into  and 
through  the  farm-yard.  The  farm-yard  opened  on  the 
opposite  side  into  a  common  road.  The  commissioners 
under  the  Inclosure  act  set  out  what  had  previoosly 
been  the  public  footpath  over  the  land,  to  be  inclosed 
as  a  private  way  over  the  plaintiff's  farm ;  and  whether 
this  put  an  end  to  the  public  footpath  over  the  allo^ 
ment,  and  also  over  the  farm-yard,  was  the  point  in 
question.  It  was  contended,  for  the  defendant,  that 
the  public  way  continued  over  both,  the  concurrence  of 
two  magistrates  being,  as  the  defendant's  counsel  in- 
sisted, essential  to  stop  it  up,  and  prevent  its  continuing 
a  public  road,  and  there  having  been  no  such  concur* 
rence.  For  the  plaintiff,  it  was  insisted,  that  the  public 
way  was  at  an  end  as  to  both ;  or,  at  least,  that  it  was 
so  as  to  the  allotment,  and  if  so,  as  to  one  or  the  other, 
it  was  sufficient  for  his  purpose. 

The  point  depended  upon  the  construction  of  the  41 
Geo.  3,  c.  109,  s.  8,  the  general  act ;  and  the  54  Geo* 
3,  c.  153,  s.  21,  the  local  act.  The  8th  section  of  the 
41  Geo.  3,  directs  the  commissioners  to  set  out  and 
appoint  public  carriage  roads  and  highways  over  the 
lands  to  be  inclosed ;  and  to  divert,  turn,  and  stop  up' 
any  of  the  roads  or  tracks  over  the  said  lands  ;  with  a 
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prorisoy  that  th^  shall  atop  up  no  old  or  accustomed  i826. 
tmd  leadiDg  through  any  part  of  the  old  inclosure,  in 
neh  parish,  township,  or  place,  without  the  concur- 
leoce  of  two  magistrates.  The  10th  section  provides, 
"  that  it  shall  be  lawful  for  the  commissioners  to  set  out 
Hcfa  private  roads,  bridle  ways,  and  footways,  &c.,  in, 
war,  and  upon,  and  through  such  allotment,  as  they 
ikall  think  requisite.''  The  11th  section  provides, 
"that  after  such  public  and  private  roads  and  ways 
AaD  have  been  set  out  and  made,  all  roads,  ways,  and 
piths  Dver  such  lands,"  namely,  newly  inclosed  lands, 
"  which  shall  not  be  set  out  as  aforesaid,  shall  for  evef 
be  stopped  up  and  extinguished."  I  shall  by  and  by 
more  particularly  to  the  language  of  that  act, 
the  decision  of  the  Court  depends  upon  the 
MiBtmction  to  be  put  upon  it. 

Bj  the  64  Geo.  3,  the  commissioners  may  stop  up 
dd  roads  in  the  parish,  besides  those  over  the  lands  to 
k  inclosed,  provided  it  shall  not  be  done  without  the 
loocarrence  of  two  magistrates.  It  is,  therefore,  either 
nder  this  latter  clause  of  the  54  Geo.  3,  or  under  the 
8th  section  of  the  41  Geo.  3,  that  the  concurrence  of 
two  magistrates  is  required.  The  clause  in  the  64  Geo. 
i,  is  either  confined  to  such  roads  as  pass  wholly  over 
ather  lands  in  the  parish,  exclusive  of  those  to  be  in- 
dosed,  and  not  passing  in  any  part  over  the  lands  to  be 
indosed  (and  then  it  is  inapplicable  to  this  case);  or 
dse,  it  extends  to  such  roads  as  pass,  as  well  over  the 
hods  to  be  inclosed,  as  over  other  lands  in  the  parish ; 
and  then  it  applies  here.  We  think  it  extends  to  both. 
There  would  have  been  some  old  roads  in  the  parish, 
wbcSlj  nnconnected  with  the  lands  to  be  inclosed ;  and 
sthers  leading  over  the  lands  to  be  inclosed,  and  also 
Of«r  other  inclosures  in  the  parish :  and  the  latter  roadi 
iBightbe  ealled  **  roads  not  passing  over  the  lands  to  be 
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1826.  inclosed ;"  and  though  the  language  might  not  be  very 
accurate,  they  might  be  called,  in  the  very  language  of 
this  act,  '*  roads/'  besides  the  roads  which  pass  OTer 
the  lands  to  be  inclosed. 

There  might  be  public  foot  ways,  leading  from  one 
village  to  another,  passing  through  an  old  inclosure  in 
the  parish  of  Egham  to  the  lands  to  be  inclosed,  and 
leading  from  those  lands  to  other  inclosures  in  the 
parish  of  Egham ;  and  if  such  public  foot  ways  are  not 
within  the  operation  of  this  clause,  the  commissioneis 
will  be  able,  without  the  concurrence  of  two  magis- 
trates, to  stop  up  the  road  against  the  public,  if  the  41 
Geo,  3,  gives  them  the  power;  if  it  does  not,  then  they 
are  not  enabled  to  interfere  with  such  roads  at  all :  and 
it  can  hardly  be  supposed  that  either  of  those  results 
was  intended.  If  the  construction  of  the  64  Geo.  3,  is 
doubtful,  that  construction  ought  to  be  adopted,  which, 
while  it  gives  the  largest  powers  to  the  commissioners, 
most  effectually  protects  the  rights  of  the  public  :  and, 
with  that  view,  we  are  disposed  to  think  that,  under 
the  64  Geo.  3,  the  concurrence  of  two  magistrates  is 
necessary  to  warrant  the  stopping  up  of  that  part  of 
the  road  which  is  beyond  the  limitation  of  the  lands  to 
be  inclosed,  namely,  that  part  which  led  over  the  farm- 
yard. This  depends  mainly  on  section  8.  That  sec- 
tion, in  some  parts  of  it,  seems  to  have  in  view  exclu- 
sively carriage  roads;  but  in  other  parts,  particularly 
that  which  relates  to  diverting  and  stopping  up  roads 
and  tracks,  it  appears  to  apply  to  every  description  of 
roadt  whether  a  private  or  a  foot  road,  only,  or  a  car- 
riage road.  We  think  that  the  proviso  at  the  conclu-> 
aion  of  that  clause  is  not  confined  to  carriage  ways,  but 
extends  to  every  species  of  road  or  way.  I  will  refer  to 
the  language  of  that  act,  because  that  will  exemplify  my 
observation,     llie  8th  section  enacts,  *'  That  the  com- 
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ttiflsioiierB  under  the  General  IncloBore  Act  shall,  before  1836. 
thqr  proceed  to  make  any  of  the  divisions  and  allot-  Lqoan 
oeDtfl  directed  in  and  by  the  said  act^  set  out  and  v* 

appoint  the  public  carriage  roads  and  highways  through 
and  over  the  lands  and  grounds  intended  to  be  divided^ 
aDotted,  and  inclosed/'  that  is,  so  far  as  they  are  ap- 
plicable to  carriage  roads,  "  and  divert,  turn,  and  stop 
wf  any  of  the  roads  and  tracks  upon  and  over  all  or  any 
pirt  of  the  said  lands  and  grounds,  as  they  shall  judge 
leoessary."  There,  the  expression  is  changed  from 
"  roads  and  highvirays/'  to  "  roads  and  tracks."  Then 
diere  is  a  proviso,  which  we  think  must  be  considered 
ai  applicable  to  the  words  '*  carriage  roads  and  high- 
vqrs,"  as  contradistinguished  from  that  which  autho- 
naed  the  stopping  up  *'  roads  and  tracks,"  "  so  as 
ach  roads  and  highways  shall  be  and  remain  30  feet 
vide  at  the  least/*  It  seems  to  us  impossible  to  say 
fttt  the  provision  as  to  roads  and  highways  remaining 
30  feet  wide  at  the  least,  is  applicable  to  those  ''  roads 
aad  tracks"  which  may  be  ''  diverted,  turned  or  stopped 
ip.**  We  consider  the  clause  should  be  read  as  if  the 
WQids  ''  and  to  divert,  turn,  and  stop  up,"  were  written 
is  a  parenthesis;  and  that  the  commissioners  have 
power  to  Bet  out  and  appoint  public  carriage  roads  and 
lD^wa3ns,  so  as  those  roads  and  ways  shall  be  and 
remain  30  feet  wide,  at  the  least,  and  so  as  they  shall 
k  set  out  in  such  directions  as  shall,  upon  the  whole, 
te  most  convenient  to  the  public.  The  words  there 
"  BO  as  they  shall  be  set  out,"  shew  that  the  *'  roads  and 
lu^ways"  which  are  to  remain  30  feet  wide,  at  the 
kutf  are  roads  which  are  to  be  ''  set  out,"  and  not 
mds  or  tracks  which  are  to  be  "  diverted,  turned,  or 
ilopped  up."  Much  of  the  question  in  this  particular 
tase  depends  upon  the  meaning  to  be  attached  to  the 
voids  '^  roads  and  tracks,"  in  this  part  of  the  clause 
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1826.  which  aathoiises  the  cindmissioners  to  divert,  turn,  or 
stop  up.  If  the  subsequent  proviso  with  respect  to  the 
width  was  applicable  to  the  carriage  roads,  and  to  the 
carriage  roads  only,  it  seems  strange  that  the  expresaioii 
should  be  varied  from  "  roads  and  highways,''  to 
''  roads  and  tracks,"  as  it  is :  especially  as  it  will  be 
found,  on  adverting  to  the  other  clauses  of  the  act,  that 
there  is  no  provision  with  reference  to  roads  and  trackt, 
not  being  carriage  roads  and  carriage  tracks,  unless  the 
simple  words  "  roads  and  tracks,"  are  applicable  to  e& 
sorts  of  roads.  There  is  no  provision  with  reference  to 
bridle  ways,  or  public  footways ;  though  they  certainly 
would  fall  under  the  general  provision  in  the  1 1th 
section,  and  must  be  stopped  up  of  necessity.  The 
clause  then  provides,  that  there  shall  be  a  map,  to  be 
deposited  with  the  clerk  of  the  commissioners ;  and  ill 
some  parts  it  speaks  of  carriage  roads  as  being  partieil* 
larly  those  to  which  the  attention  of  the  legislature  wis 
directed :  and  then  comes  the  proviso.  Now  if  dM 
words  "  roads  and  tracks/'  are  not  to  be  confined  to 
carriage  roads  and  carriage  tracks,  then  the  wotd 
''  track"  can  hardly  be  supposed  to  have  been  used  in 
that  limited  sense.  Then  the  clause  operates  on  some* 
thing  besides  carriage  roads ;  and  if  one  part  of  it 
applies  to  something  which  is  not  a  carriage  road  or 
way,  the  proviso  may  have  the  same  application.  The 
proviso  is  this: — '*  That  in  case  the  commissioners  shell 
be  empowered  to  stop  up  any  old  or  accustomed  road  ** 
(not  any  old  or  accustomed  carriage  road), ''  passing  or 
leading  through  any  part  of  the  old  inclosures  in  the 
parish,  township,  or  place,  the  same  shall  in  no  case  be 
done  without  the  order  and  concurrence  of  two  justices 
of  the  peace,  acting  in  and  for  the  division,  and  not 
interested  in  the  repair  of  the  roads,  and  which  order 
shall  be  subject  to  an  appeal  to  the  Quarter  Sessions*^ 
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J^ow,  if  the  eariier  part  of  that  clause^  or  any  part  of  it;  i826. 
which  relates  to  stopping  up,  applies  to  bridle  ways  and 
fix)tway8,  as  wdl  as  to  carriage  roads,  the  proviso  will 
kve  the  same  application ;  and  then,  when  the  com- 
anssioners  are  empowered  to  stop  ap  an  old  carriage 
road,  bridle  way,  or  footway,  passing  or  leading  through 
aoy  part  of  the  old  inclosure,  they  must  have  the  order 
aod  concurrence  of  two  magistrates  for  that  purpose, 
and  their  order  will  be  subject  to  an  appeal.  The  10th 
section  of  the  act  applies  only  to  bridle  ways  and  pri- 
vate footways,  and  other  things  of  a  private  nature ; 
and  the  11th  section  declares,  ''  that  all  such  roads, 
ways,  and  paths,  which  are  not  set  out  as  aforesaid* 
shall  be  for  ever  stopped  up  and  extinguished,"  and 
therefore,  of  course,  applies  only  to  such  roads  as  are 
confined  to,  or  lead  only  over  the  lands  to  be  inclosed. 
One  question,  therefore,  is,  are  the  commissioners  em- 
powered, by  the  54  Geo.  3,  to  stop  up  any  old  or  accus- 
tomed road,  passing  through  any  part  of  the  old  inclo- 
lure  in  the  parish  ?  It  is  perfectly  clear  that  they  are 
empowered  to  stop  up  any  of  such  as  are  unconnected 
with,  and  do  not  pass  over  any  part  of  the  land  to  be 
indosed  ;  and  we  are  of  opinion,  that  they  are  also  em- 
powered to  stop  up  such  as  are  connected  with,  aod 
fom  part  of  that  land ;  and  if  it  were  doubtful,  whether 
the  act  of  parliament,  and  this  latter  clause,  gave  them 
an  express  power,  still,  we  think,  from  the  manner  in 
which  the  road  over  the  land  to  be  inclosed  is  connected 
with  the  road  through  the  Farm-yard,  it  gave  them  an 
implied  power  to  stop  up,  or  to  do  that  which  is  equi- 
valent. 

For  these  reasons,  we  are  of  opinion,  that,  upon 
Aese  statutes,  it  was  incumbent  on  the  commissioners 
to  obtain  the  concurrence  of  two  magistrates,  in  order 
to  stop  up  any  part  of  such  pubUc  road,  and  to  deprive 
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the  public  of  the  right  which  they  before  had»  as  well 
over  the  land  to  be  allotted,  as  oyer  the  Farm-yari, 
which  was  an  old  inclosure  ;  and  therefore  that  as  theie 
was  not  such  concurrence,  the  road  continues  down  to 
the  present  time,  a  jmbiic  road.  The  consequence  is, 
that  tbe  defendant  is  entitled  to  have  the  verdict  €&• 
tered  for  him,  upon  those  pleas  which  justify  under  i 
public  right  of  way. 


i 
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Rule  absolute. 


if^'^fir  pipes 

^  tbe  ground 


The  King  t;.  The  Brighton  Gas-Light  and  Cokb 

Company. 

,„  ._  ^ ,    On  appeal  to  the  Quarter  Sessions  for  the  county  of 

^  tEme  ground     o  ^  /  l 

^^Umg  convey,  oussex,  against  a  rate  for  the  relief  of  the  poor  of  the 

^^^  ^^t^^  parish  of  Brighthelmstone  in  the  said  county,  made 

^    ^^*>'e'    Upon  the  Brighton  Gas  Light  and  Coke  Company,  of 

ithin      ^h^  sum  of  6/.,  for  and  in  respect  of  the  mains  or  pipes, 

^^?^      an^  other  apparatus  for  the  conveyance  of  gas,  be- 

lotm  ging  to  the  said  company,  situate,  being,  and  fixed 

in       the  ground  in  the  parish  of  Brighthelmstone,  the 


se&^ons  ordered  the  said  rate  to  be  confirmed,  subject  to 


the 


opinion  of  this  Court,  on  the  following  case  : — 

"he  Brighton  Gas  Light  and  Coke  Company  was 

*the  itioorporated  under  statute  68  Geo.  3,  c.  37,  entitled 

t  a    ««  /Vn  act  for  lighting  with  gas  the  town  of  Brighthebn- 

stone,  in  the  county  of  Sussex  (a),  which  is  declared  a 

« 

(a)  Section  42,  of  which  act,  after  reciting,  that  for  the  purpose  of 
uidng  the  gas  for  lighting  the  public  streets,  squares,  &c.,  it  would 
be  requisite  that  the  gas  should  be  conveyed  by  means  of  pipes  or 
tubes,  to  be  properly  laid  for  that  purpose,  proceeded  to  enact,  that 
if  at  any  time  tbe  commissioners  (named  in  a  prior  act,  passed  for 
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public  act.     The  buildings  and  manufactory  are  in  the 

fnish  of  Koitingdean  ;  the  mains  or  pipes  forming  the 

nlyeet  of  appeal  are  in  the  parish  of  Brighthefmsione, 

fbced  in  the  ground,  and  covered  over.    The  gas  is 

M  in  Brighihelmstone,     It  is  a  manufactured  article, 

lod  the  profits  of  the  manufactory  arise  from  the  sale 

of  gas  and  coke,  of  which  the  gas  is  coaveyed  in  mains 

or  pipes,    and  the  coke  in  carts.     The  mains  and  pipes 

vithin  the  parish  of  Bright helmsione,  produce  no  profit 

but   by  conveying  gas.      They   are  worth  300/.  per 


parii^  and   lighting  the  town  of  Brighton)  should  think  fit  to  con- 

tact  with  the  Company  to  light  the  public  streets,  squares,  &c.,  in 

cLe  town  of  JBrighion,  it  should  be  lawful  for  the  Company,  and  their 

sctcessors,  under  the  direction  and  inspection  of  such  commissioners 

«r  of  their  surveyor,  to  break  up  the  soil  and  pavements  of  any  such 

finetSy  &c.,  and  to  dig  and  sink  trenches,  and  lay  pipes,  and  from 

to  timey  under  such  direction  and  inspection,  to  alter  the  posi- 

of,  and  repair  and  relay  such  pipes,  &c. 

By  s.  43,  it  was  enacted,  that  it  should  not  be  lawful  for  the  Com- 

their  servants,  to  break  up  the  soil  or  pavement  of  any  of  the 

&C.9   belonging  to,  or  paved  or  repaired  by  or  under  the 

firection  of  the  commissioners,  without  the  consent  in  writing  first 

kid  and  obtained  of  the  commissioners,  to  be  signified  under  the 

huHl  of  their  clerk ;  nor  to  enter  upon,  or  break  up  any  pavement  or 

toQ  of  any  pdblic  or  private  street,  &c.,  being  the  property  of,  or  be- 

longin^  tOy   any  body  corporate,  or  any  other  person,  without  the 

in  writing  first  had  and  obtained  of  such  body  corporate,  or 

[▼e  owners  for  the  time  being. 

And  by  >•  ^^9  it  was  enacted,  that  the  Company  might,  under  the 

iirection  and  inspection  of  the  commissioners,  or  their  surveyor, 

op  the  soil  or  pavement  of  any  of  the  streets,  &c.,  and  sink 

and  lay  any  main  or  pipe,  to  communicate  with  the  woiks 

ni  the  Company,  under,  across,  and  along,  any  of  the  streets,  &c., 

^^imifit^  for  the  supply  of  any  dwelling-house,  &c.,  so  carrying  into 

cueuftion  the  powers  thereby  granted,  and  erect  any  machine,  or 

apparatus,  requisite  for  securing  to  such  dwelling-house,  he.  a 

supply  of  gas,  and  also  to  alter  the  position  of,  repair* 

wky^  or  amend  any  pipes,  although  no  contract  might  have  been 

OMrnd  into  with  the  commissioners  for  lighting  any  public  street, 

k^  in  jhe  parish  or  place  where  such  houses  should  lie  or  be 
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annum,  itt  the  least,  to  any  person  who  could  make  use 
of  them  for  that  purpose ;  and  it  was  proved  l^  the 
testimony  of  a  witness,  that  he  would  be  willing  to  h 
^ve  400/.  per  annum  for  them,  taking  all  chances,  j 
both  at  law  and  in  fact,  as  to  the  mode  in  which  he 
might  employ  them,  but  that  he  formed  his  calculatioo 
upon  a  moral  certainty  of  being  able  to  employ  them 
for  conveying  gas.  The  expense  of  putting  them  down, 
amounted  to  10,000/.  and  upwards,  and  the  sum  of  40L 
per  annum  at  which  the  mains  or  pipes  are  assessed,  is 
a  ninth  part  of  the  estimated  value  of  360/.,  that  being 
the  proportion  in  which  other  rateable  property  at 
Brighthelmstone  is  rated.  Personal  property  is  not 
rated  in  Brighthelmstone. 

Marryat  and  Courthope,  in  support  of  the  order  of 
sessions.  Two  points  will  be  raised  on  the  other  side ; 
first,  that  the  Company  are  not  rateable  occupiers  of 
land  in  Brighton,  within  the  meaning  of  the  statute, 
43  Eliz.  c.  2 ;  and,  second,  that  assuming  them  to  be 
rateable,  they  can  be  rated  only  in  respect  of  the  land 
actually  occupied,  without  regard  to  the  value  of  the 
pipes  used  in  conveying  the  gas.  Both  these  points,  it 
is  submitted,  must  be  decided  against  the  Company. 
As  to  the  first,  it  is  a  settled  principle,  that  wherever 
there  is  a  use  made  of  the  soil,  either  for  the  purpose  of 
constructing  a  building,  or  producing  a  convenience 
which  is  identified  with  the  soil,  the  party  is  to  be  con- 
sidered as  an  occupier  of  land  within  the  meaning  of  the 
statute,  and,  therefore,  rateable  to  the  poor  of  the  parish 
where  the  land  is  situated.  And  no  distinction  can  be 
taken  as  to  the  mode  in  which  the  land  is  used,  so  long 
as  the  subje<5t  of  the  rate  be  incorporated  with  the  soil, 
or  the  soil  be  made  subservient  to  the  purpose  of  the 
party  by  whom  it  is  occupied.     Cellars  underground, 
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9ad  buildings  erected  upon  the  surface  of  the  land,  aft 
•Uke  rateable.    So,  in  this  case,  the  soil  in  the  parish 
of  Br^hiimf  being  made  subservient  to  the  purposes  of 
tiie  Company,  the  land  through  which  their  gas  pipes 
pass  is  rateable  in  their  hands,  within  the  meaning  of 
the  statute.     It  is  admitted,  that  in  Rex  v.  The  Bir^ 
mu^ham  Gas^Light  and  Coke  Company  (a),  the  only 
question  was,  as  to  the  extent  to  which  the  Company 
ought  to  be  rated ;  and  though  the  Court  held,  that  the 
pn^ts  arising  from  the  sale  of  gas,  as  a  manufactured 
article,  were  not  rateable,  yet  no  doubt  was  intimated, 
that  the  Company  were  rateable  as  occupiers  of  land,  in 
respect  of  the  trunks,  pipes,  and  other  apparatus  used 
by  them  for  the  conveyance  of  gas.     In  principle,  this 
case  is  determined  by  Rex  v.  The  Corporation  of  Bath  (ft), 
and  Rex  v.  The  Rochdale  Water-works  (c),  which  de- 
cided, that  the  pipes  laid  under  ground  in  one  parish, 
for  the  conveyance  of  water  from  a  spring,  or  reservoir, 
m  another,  were  rateable  in  the  parish  in  which  they 
were  situated.    The  principle  of  those  decisions  was, 
that  the  soil  was  made  use  of  by  means  of  the  pipes,  for 
the  benefit  of  the  defendants  respectively.    There  is 
then  no  difference  between  gas  pipes  and  water  pipes, 
if  both  are  used  for  the  purposes  of  profit.     Here  thd 
defimdants  have  the  exclusive  use  of  the  soil,  by  means 
of  the  pipes  laid  under  it,  and  they  are  clearly  rateable 
in  the  parish  through  which  the  pipes  pass.     Secondly, 
the  Company  are  rateable,  not  merely  with  reference  to 
the  value  of  the  land  itself,  but  with  reference  ako 
to  die  value  of  the  pipes,  for  the  purposes  to  which 
they  are  applied.    Here  the  pipes  are  fixed   to,  and 
have  become  parcel  of  the  freehold;    and,  therefore, 
die  value  of  die  pipes  is  to  be  taken  into  considera- 

(a) Ante, vol. i., 385.    IB.&C.    (6)  14  East,  609. 
506.  (c)lM.&S.  634. 
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tion.     Possibly,  the  land  through  which  the  pipes  pas8, 
would  by  itself  be  of  little  or  no  value,  but  with  the 
addition  of  the  pipes,  it  becomes  valuable,  and  accord- 
ing to  the  additional  value  so  given  to  it,  the  de- 
fendants must  be  rated.    Undoubtedly,  the  defendants 
must  be  brought  within  the  language  of  the  statute 
of  Elizabeth,  as  ''  occupiers  of  land/'  inasmuch  as  in 
that  form  only  can  they  be  rated  ;  and  it  is  admitted, 
that  they  are  rateable  only  according  to  the  rent  which 
the  land  would  produce,  to  be  let  by  the  year.    Now 
the  case  finds,  that  the  pipes  are  worth  at  least  360L 
per  annum,  to  be  let  for  the  purpose  of  conveying  gas; 
and,  according  to  that  value  they  must  be  rated.    The 
question  in  these  cases  always  is,  what  is  the  value  of 
the  land,  with  reference  to  the  uses  to  which  it  is  ap- 
plied ?    Without  the  pipes,  the  land  would  be  of  no 
value,  but  with  them  it  becomes  valuable ;  and  as  the 
pipes  are  connected  with  the  soil,  they  are  part  of  the 
freehold,  and  so  rateable  as  parcel  of  the  land.     It  is 
upon  this  principle  that  the  machinery  of  a  mill  is 
rateable,  and  enters  into  the  rateable  valuation,  because 
it  is  annexed  to  the  freehold.     Even  the  addition  of  a 
personal  chattel,  will  give  an  increased  rateable  valua- 
tion, as  in  the  case  of  Rex  v.  Saint  Nicholas  Ghu- 
cester(a)f  where  a  weighing  machine  affixed  to  the 
freehold  was  held  rateable.     So,  also,  in  the  case  of  a 
personal  chattel  used  with  the  freehold,  though  not  iden- 
tified with  it,  enters  into  the  valuation  of  the  premisea, 
as  in  Rex  v.  Hogg  (6),  where  a  carding  machine  was 
held  rateable.     In  short,  whatever  gives  an  additional 
value  to  the  land,  by  the  use  to  which  it  is  applied,  entefi 
into  the  rateable  valuation.     Can  it  be  doubted,  that  a 
drain,  or  a  tunnel  under  the  l^hatnes,  would  be  rateable, 
by  reason  of  the  increased  value  thus  given  to  the  soil  ? 
[Here  the  Court  stopped  them]. 

(a)  Cald.  262.  (6)  Id.  266. 
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AdamSf  Serjt.,  Long,  and  Doughty,  coLtr^i.  First, 
tbe  Company  are  not  rateable  occupiers  of  land,  within 
the  meaning  of  the  word  "  occupier,"  as  used  in  the 
statute;  and  second,  if  they  are  occupiers,  they  can 
ooly  be  rated  for  the  land  they  occupy,  and  not  for  the 
Talue  of  the  gas  pipes.  As  to  the  first  point,  it  is  clear, 
that  in  order  to  constitute  a  party  an  occupier,  he  must 
have  the  sole  and  undisturbed  use  and  enjoyment  of  the 
soil,  for  all  purposes  to  which  he  may  think  proper  to 
apply  it.  Here  the  Company  have  no  more  than  an 
easement,  without  any  interest  whatever  in  the  soil. 
By  sections  43  and  46  of  the  statute,  by  which  the 
Company  are  established,  they  cannot  disturb  the  soil, 
for  the  purpose  of  laying  down  their  pipes,  without  the 
consent  and  control  of  the  commissioners  for  paving  and 
lighting  Brighton ;  and  the  license,  when  granted,is  then 
qualified,  inasmuch  as  they  cannot  apply  the  pipes  to 
any  other  purpose  than  that  of  conveying  gas  to  the  town. 
It  cannot,  therefore,  be  said,  that  they  are  "  occupiers" 
of  land.  This  case  is  mainly  distinguishable  from  Rex 
▼.  The  Corporation  of  Bath,  because  there  the  water 
eompany  had  full  power  and  authority  to  break  up  the 
soil,  and  take  possession  both  of  public  and  private 
land.  Here  the  Company  have  no  power  to  do  any 
thing  with  the  land,  but  what  the  paving  commissioners 
chnse  to  give  them  license  to  do.  Secondly,  at  all 
eTents,  the  Company  are  only  rateable  as  occupiers  of 
land,  and  the  pipes  are  not  to  be  taken  into  calculation 
in  the  criterion  of  value.  The  pipes  are  not  parcel  of 
tfie  freehold ;  they  are  mere  personal  chattels,  remove- 
able  at  pleasure,  and  are  used  merely  for  the  purpose  of 
conveying,  from  one  place  to  another,  an  article  of 
Quuiufacture.  The  foundation  of  the  rate  must  be,  a 
valuation  of  the  pipes,  as  land.  Now,  these  pipes  are 
loade  of  iron,   and  there    may  be  a  great  difference 

VOL.  IV.  F 
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between  the  value  of  land  and  that  of  iron.  The  pipes 
cost  lOyOOO/.^  and  they  may  not  be  worth  half  that  sum 
to  any  other  person ;  so  that  they  are  not  valued  as  land, 
but  as  iron,  which  involves  something  like  an  absurdity. 
If  they  are  rateable  at  all,  it  must  be  as  land ;  but  form- 
ing no  part  of  the  land,  the  fair  criterion  of  the  Com- 
pany's rateability  can  only  be,  the  quantity  of  land 
which  they  actually  occupy.  It  is  very  difficult  to  say, 
that  these  pipes,  which  are  only  covered  up  to  protect 
them  from  external  injury,  are  incorporated  with,  and 
have  become  identified  with,  the  soil.  They  are  merely 
used  for  the  purpose  of  carrying  a  manufactured  article 
to  market,  along  the  public  highway.  There  is  a  mani- 
fest distinction  between  gas  and  water ;  one  being  an 
artificial,  the  other  a  natural  production.  Suppose  the 
gas  to  be  conveyed  in  pipes,  without  touching  tbe 
ground,  would  it  then  be  said  that  they  are  rateable  as 
land  ?  and  yet,  in  the  mode  in  which  these  pipes  are 
used,  the  Company  have  as  little  beneficial  enjoyment 
of  the  soil,  as  if  they  were  conducted  through  the  air. 
In  fact,  the  Company  enjoy  no  more  than  an  easement, 
without  any  interest  whatever  in  the  soil.  The  cases  of 
Rex  V.  St.  Nicholas,  Gloucester,  and  Rex  v.  Hogg,  are 
inapplicable  to  this ;  because,  there  the  machines  be- 
came identified  with,  and  gave  an  additional  value  to» 
the  buildings  in  which  they  were  used.  But  here  the 
land  acquires  no  additional  value  to  the  defendants,  be- 
cause it  is  merely  used  as  a  limited  easement  for  tli# 
conveyance  of  the  gas,  which  might  be  carried  in  ano- 
ther manner.  There  is  a  well  known  distinction  between 
interests  and  easements  (a) ;  and  as  for  a  mere  ease- 
ment, it  is  submitted  that  the  defendants  would  not  be 
rateable.    The  pipes,  per  se,  have  no  rateable  value  at 

(a)  See  Hewlim  v.  Sfappam,  7  D.  &  R.  783.    5  B.  &  C.  221,  and 
the  cases  there  cited. 
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aH.  The  value  they  acquire,  is  in  the  use  made  of  them, 
m  eonveying  gas.  So  that,  in  effect,  this  is  a  mode  of 
rating  a  manufactured  article,  which  would  otherwise 
not  be  rateable  to  the  poor.  The  Company  are  already 
rated  in  the  parish  of  Rottingdeauy  where  their  manu- 
factory is  situated;  and,  it  is  submitted,  that  they  are 
mteable  wholly  there,  and  are  not  liable  to  contribute  in 
Brighton;  for  the  use  they  make  of  these  pipes. 
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Baylby,  J. — In  order  to  make  property  of  this  de- 
leription  rateable,  it  must  come  within  the  language  of 
the  statute,  43  Eliz.,  c.  2,  '^  every  occupier  of  lands ;" 
otherwise  it  is  not  liable  to  be  rated ;  and,  therefore,  the 
only  question  in  this  case  is,  whether  this  Company  are, 
or  are  not,  to  be  deemed  occupiers  of  land,  and  to  the 
extent  to  which,  in  this  instance,  they  have  been  rated  ? 
The  Company  are  empowered,  by  an  act  of  the  58  Geo.  3, 
to  break  up  the  soil ;  but  they  are  not  to  do  so  without 
the  leave  and  license  of  the  commissioners  for  paving 
and  lighting  Brighton,  and,  in  the  case  of  private  per- 
1008,  without  the  leave  and  license  of  the  owners  of  the 
land ;  and  when  they  have  broken  it  up,  they  are  en- 
titled to  lay  down  pipes  for  the  conveyance  of  gas,  from 
their  gasometers  at  Rottingdean  to  Brighton.  The  rate 
in  this  case  is  imposed  upon  the  mains,  pipes,  and  other 
Vff»TBtQS,ficed  in  the  ground,  for  the  purpose  of  so 
conveying  the  gas  to  Brighton.  If  it  were  doubtful  on 
the  (ace  of  this  case  whether  the  mains,  pipes,  and  ap- 
paratus, were  to  be  considered  as  parcel  of  the  freehold, 
still  I  take  it  to  be  clear  that  the  Company  would  be 
Kable  to  be  rated  as  occupiers  of  land  for  a  pipe  way, 
loading  from  their  gasometers  to  Brighton  ;  but  I  think 
we  may  collect  from  the  case  as  stated,  that  these  pipes 
^  fixed  in  the  ground,  and  form  part  and  parcel  of  the 
^hold ;  and  if  so,  then  the  pipes  are  themselves  liable 

f2 
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to  be  rated,  and  consequenlly  the  Company  have  beea 
properly  rated  to  the  extent  in  question.     The  case  of 
Rex  V.  The  Corporation  of  Bath  (a)  decides,  that  where 
there  is  a  right  to  lay  pipes  on  certain  land  in  a  parti- 
cular parish,  those  who  so  lay  the  pipes  are  to  be  treated 
as  occupiers  of  the  land  ;  and  that  if  the  pipes  are  in- 
corporated with  the  soil,  they  become  parcel  of  the  land^ 
and  for  that  reason  rateable.     So,  in  the  case  of  Rex  v. 
The  Rochdale  Water-works  Company  (6),  the  same  prin- 
ciple was  established.     The  case  of  Rex  v.  The  Bir^' 
mingham  Gas- Light  and  Coke  Company  (c),  proceeded, 
entirely  on  the  same  ground.     It  was  not  there  disputed,^ 
that  the  Company  were  to  be  considered  as  the  occo- 
piers  of  the  land  in  which  the  gas  pipes  lay.     There  the 
only  question  was,  as  to  the  extent  to  which  the  Com-, 
pany  were  liable  to  be  rated.     In  rating  the  Company, 
a  distinction  had  been  made  between  what  was  fixed  to* 
the  freehold  and  formed  parcel  of  the  land,  and  that 
which  was  separated  from  it.     They  had  been  rated  to 
an  amount  beyond  that  which  was  applicable  to  them  in 
their  character  of  occupiers  of  land ;  but  to  the  extent 
in  which  they  could  be  considered  as  occupiers  of  land, 
the  Court  held  them  to  be  clearly  rateable ;  and  it  was. 
there  determined  accordingly,  that  the  Company  were 
to  be  treated  as  occupiers  of  land  to  the  extent  to  which 
their  mains  and  pipes  were  identified  with  the  soil,  and 
those  mains  and  pipes  were  to  be  deemed  as  part  and , 
parcel  of  the  land.     In  the  case  of  a  canal,  which  is 
rated  as  a  passage  for  water,  it  is  not  rated  merely  in 
the  parish  where  the  tolls  are  collected,  but  in  each  and . 
every  parish  through  which  the  canal  passes,  as  an  oc- 
cupation of  land  covered  by  so  much  water.     If,  in  a 
canal  act,  there  is  no  provision  to  the  contrary,  with 


(a)  14  East,  609. 
{b)  1  M.&S.634. 


(c)  7  D.  &R.  385.      1  B.  &C. 
506. 


£AST£R    TERM,    SEVENTH    GEO.    IV. 

reference  to  the  improved  value  of  the  land  by  convert- 
ing it  into  a  canal,  the  rate  is  to  be  made  upon  each 
parcel  of  the  canal,  in  proportion  to  the  profit  derived 
&om  the  whole  line,  according  to  the  extent  of  canal  in 
each  particular  parish.  There  are  many  canal  acts 
which  contain  a  provision,  that  the  land  covered  by  the 
water  shall  only  be  liable  to  be  rated  according  to  the 
valae  of  the  land  before  it  was  converted  into  a  canal ; 
but  in  the  absence  of  such  a  provision,  there  is  no  doubt 
diat  the  canal  would  be  liable  to  be  rated  according  to 
the  extent  of  the  improved  value  which  the  land  thereby 
acquired.  If,  in  this  case,  the  Qas-Company  had  caused 
a  provision  to  be  introduced  into  their  act,  guarding 
against  their  liabiUty  for  the  mains  and  pipes,  exclu- 
Bively  of  the  mere  value  of  the  land  occupied,  the  argu- 
ment for  the  defendants  would  have  been  most  cogent ; 
bat  in  the  absence  of  such  a  provision,  the  mains  and 
pipes  must  be  considered  as  part  and  parcel  of  the  land, 
and  so  rateable  in  the  same  manner  as  buildings  on 
the  land,  during  the  period  of  time  they  are  suffered  to 
remain.  A  doubt  arose  in  my  mind  at  one  period  of 
the  argument,  whether  the  right  which  the  Company 
probably  have  of  removing  the  pipes  whenever  they 
should  think  fit,  would  prevent  them  from  being  rate- 
able in  respect  of  the  increased  value  of  the  land  ;  but 
upon  consideration,  I  think  that  such  a  right  will  make 
no  difference  at  all,  as  to  the  extent  to  which  they 
oaght  to  be  rated  during  the  period  of  time  the  pipes 
continue  in  the  ground  :  for  if  a  building  is  erected  for 
the  purposes  of  trade,  and  the  party  occupying  should 
be  at  liberty  to  remove  it  at  the  expiration  of  his  term, 
yet,  so  long  as  it  remains  in  his  occupation  and  imparts 
a  value  to  the  land,  he  is  rateable  according  to  its 
value,  without  entering  into  the  question  as  to  his  right 
of  removal.     There  are  several  cases  establishing  a 
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principle  of  rateability  which  is  perfectly  applicable  to 
the  present  case.  For  instance,  a  way-leave  (a  term 
well  known  in  this  country),  is  rateable.  If  a  party  has 
no  more  than  a  right  of  passage  in  common  with  the 
owner  of  the  land,  he  is  not  rateable ;  but  if  he  has  a 
specific  and  distinct  line  of  passage,  and  he  thereby 
acquires  an  exclusive  right  of  occupation,  he  is  rateable 
in  respect  of  the  value  of  the  way  so  secured  to  him. 
In  such  case,  the  way-leave  is  rated  not  according  to 
the  value  of  the  land  independently  of  the  privilege 
given,  but  according  to  the  value  of  it  in  the  occupation 
of  the  party.  Upon  these  grounds,  I  am  of  opinion, 
first,  that  this  property  is  rateable  in  the  hands  of  the 
Company  as  occupiers ;  and,  secondly,  that  it  is  rate- 
able to  the  extent  to  which  it  has  been  rated,  during  the 
time  the  pipes  constitute  part  of  the  freehold  ;  for,  I 
think,  they  are  to  be  considered  as  part  of  the  land,  so 
long  as  they  remain  in  the  ground.  And,  thirdly,  I 
think  these  pipes  are  properly  to  be  rated  in  Brighton, 
and  not  in  Rottingdean ;  because  as  the  rate  is  to  be 
upon  the  land  in  Rottingdean,  it  must  be  upon  what  is 
locally  situated  in  that  parish ;  and  so  also  the  rate  in 
Brighton  must  be  upon  that  which  is  situated  in  that 
parish.  On  these  grounds,  the  order  of  sessions  must 
be  confirmed. 


HoLROYD,  J. — I  am  also  of  the  same  opinion.  I 
think  that  this  property  is  rateable  in  the  hands  of  the 
Gas-Light  Company,  to  the  extent  to  which  it  has  been 
rated.  It  appears  to  me,  that  this  case  has  in  effect 
been  determined  by  a  number  of  other  cases,  which  are 
exactly  similar  in  principle,  excepting  that  here  the 
right  of  the  Gas  Company  to  have  their  pipes  conti-^ 
nuing  in  the  soil,  may  depend  upon  the  will  of  the 
commissioners  for  paving  and  lighting  Brighton ;  bat 
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it  appears  tome,  that  that  makes  do  difference,  for,  so        ^d^^* 
kog  as  the  Company  do  ase  the  land,  and  have  the     ^^^  l^i^^ 
ooeopation  of  it  aa  a  pipe-way,  they  are  rateable  for  the  v. 

^'  mcieaaed  value,  although  their  right  of  occupancy  may     BRioHToif 
depend  upon  the  pleasure  of  the  commissioners.     It  is     Ga»-Ligut 
dear  that  the  Company  are  rateable,  as  occupiers  of  the     CouPAMr. 
hiiciy  because,  during  the  time  they  make  use  of  it, 
Chey  have  the  exclusive  occupation  of  that  part  through 
vhich  their  pipes  are  conveyed.     Being  therefore  occu- 
piers,  I  think  it  is  equally  clear  that  they  are  liable  to 
be  rated  to  the  extent  of  the  beneficial  use  which  they 
Bake  of  the  soil,  and  that  the  means  of  such  enjoyment 
is  to  be  taken  into  consideration,  and  not  merely  the 
value  of  the  land  itself.    Upon  the  principle  laid  down 
in  the  cases  of  Rex  v.  St.  Nicholas,  Gloucester,  and  Rex 
V.  Hoggs  which  were  the  cases  of  a  weighing  machine 
and  a  carding  machine,  this  is  to  be  considered  as  the 
enjoyment  of  one  entire  thing,  namely  of  the  land, 
tkrougli  the  medium  of  the  gas-pipes,  and  consequently 
that  the  beneficial  use  and  enjoyment  of  the  land  by 
h  meanSj  is  to  be  taken  into  consideration  in  esti* 
ting  the  amount  of  the  rate. 


LtiTTi«BDALB,  J. — It  appears  to  me  that  this  rate  is 
poperly  made.      In  order  to  make  these  pipes  the  sub- 
ject of  rate,  the  rate  must  be  upon  the  land,  and  the 
cnly  question  is,  whether  this  is  land  which  is  rateable 
to  the  extent  stated  in  the  case.     I  am  of  opinion  that 
the  whole  is  to  be  taken  as  land ;  for  the  mains  and  pipes 
being  fixtures  upon  the  land,  they  become  parcel  of  the 
land  :  and  the  value  of  the  whole  is  to  be  taken  together. 
There  is  no  doubt  that  the  mains  and  pipes  are  fixed  in 
the  land,  because  the  case  states  the  fact  to  be  so ;  the 
fate  being  made, ''  in  respect  to  the  mains  or  pipes  and 
I.  I    oAier  apparatus  for  the  conveyance  of  gas  belonging  to 
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the  Company,  situate,  being,  and  fixed  in  the  gronnd  in 
the  parish  of  Brighton."  The  only  difficulty  seems  to 
be,  whether  the  Company  are  properly  to  be  considered 
as  occupiers  of  land.  By  the  powers  given  by  the  act 
of  parliament,  the  Company  are  authorised,  with  the 
consent  of  the  commissioners  for  paving  Brighton,  to 
break  up  the  land  and  lay  down  their  pipes  there. 
Therefore,  when  they  do  dig  up  the  soil,  and  fix  their 
pipes,  they  are  to  be  considered  as  having  the  exclusive 
occupation  of  so  much  of  the  land  as  is  necessary  for 
that  purpose.  In  the  case  of  Dyson  and  others  v.  Col-' 
lick  (a),  where  the  plaintiffs,  who  were  employed  as  con- 
tractors to  complete  a  navigable  canal,  had  erected  a 
dam  composed  of  piles  and  earth,  with  the  consent  of 
the  owner  of  the  soil,  it  was  held,  that  they  might  main- 
tain trespass  against  the  defendants,  for  breaking  and 
destroying  the  dam.  It  appears  to  me,  therefore,  that 
this  Company  are  virtually  in  the  occupation  of  the 
land ;  and  as  they  have  in  efiect  the  exclusive  occupa- 
tion of  so  much  of  it  as  is  necessary  for  the  purpose  of 
carrying  on  their  works,  the  case  comes  within  the 
principle  of  Rex  v.  The  Corporation  of  Bath,  and  Rex 
V.  Rochdale  Water-works  Company ;  the  only  difference 
between  this  case  and  those  being,  that  here,  the  pipes 
are  used  for  the  conveyance  of  gas,  and  there,  for  the 
conveyance  of  water ;  but,  upon  the  principle  of  those 
cases,  this  Company  are  also  to  be  considered  as  having 
a  rateable  occupation  by  means  of  their  pipes. 


Order  confirmed. 


(a)  5  B.&  A.  600.     1  D.  &  R.  225. 
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The  King  v.  The  Inhabitants  of  Llantilio 

Gbossenney,  Monmouthshire.  1326. 

JJY  an  order  of  two  justices,  William  Edwards,  Mary  Where  a 
his  wife,  and  their  four  children,  were  removed  from  tracted  by" 
St.  Peier's  Hereford,  to  Llantilio  Grossenfteu,  in  the  P"^}  ^^'  ^^ 

_-  .  purchase  of  a 

oonnty   of  Monmouth.     On  appeal,  the  sessions  con-  cottage  and 

finned  the  order,  subject  to  the  opinion  of  this  Court,  ^^°f  40?^ 

on  the  IblloHring  case : —  and  ha^Dg 

The  pauper,  William  Edwards,  was  bom  in  the  parish  Sccouiu,  wm 

of  Uanii/io  Grossenney :  and  he  also  gained  a  settle-  let  into  pos- 

ment  in  that  parish,  by  hiring  and  service.     The  parish  out  a  con- 

of  Llantilio  Grossenney  relied  on  shewing:  a  subsequent  ^fyance;  and 

•^    .  °  ^  after  remain- 

seCtlementy  m  a  third  pansh,  namely,  Skenfreth,  in  the  ing  in  posses- 
eoonty  of  Monmouth.     In  1816,  William  Edwards,  the  ^onAs  Sd 

pauper,  made  a  parol  ae^reement  with  one  Ann  Carter,  the  premises 
;       ,  i_  /•        ^  J         J        /.       !_  -  for  the  like 

lor  the  purchase  of  a  cottage  and  garden,  for  the  sum  of  sum  of  4o/., 

40/.     Under  this  contract  he  took  possession,  and  paid  **?*^  having 

r  tr         given  up  pos- 

Amn  Carter  301.  on  account.     No  conveyance  was  exe-  session,  paid 
ented.      After  the  pauper  had  been  in  possession  twelve  ^ndor^eio/ 
monthsy   living  and  sleeping  in  the  cottage,  with  his  owing  upon 
wife   and  children,  he  sold  the  property  for  40/.,  to  — i^w*^that 
Sarah  Watkins,  to  whom  he  gave  up  possession,  and  the  pauper  did 

-  .  -   ,  .    .        ,^ »         i        /-I  mi       ^^^  gain  a  set- 

ifterwarda  paid  the  remammg  10/.  to  Ann  Carter.    The  tlementbythe 
pauper  ivas  never  in  possession  of  the  premises  after  he  P^l^asep^an 
f^fcrf    paid  the  whole  of  the  purchase  money.     Sarah  est  under 
Watkins  is  now  in  the  possession  of  the  cottage  and  ^  ^*|'  ^'  ^* 
garden.       The  question  for  the  opinion  of  the  Court  is, 
whether  William  Edwards  gained  a  settlement  in  Sken- 
freth^ 

'Solan,  in  support  of  the  order  of  sessions,  contended, 
that,  under  the  circumstances  stated  in  the  case,  the 
pauper  gained  no  settlement  in  Skenfreth,  by  the  pur- 
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1826.        chase  of  any  estate  or  interest  in  that  parish,  by  force  i 

The  King     ^^  ^^®  statute  9  Geo.  l,  c.  7 ;  and  he  relied  upon  Jier  ?.  i 

Long  Bennington,  67  Geo.  3,  (a).  Rex  r.  GedJUngtam  ! 

(6),  and  Rex  v.    WoolJU{c),  as  decisive  authorities;  : 

whereupon  the  Court  stopped  him,  and  called  upon  s 

Maule  and  Watson,  contrcL.    The  cases  of  fier  ▼.    \ 
Long  Bennington,  and  Rex  y.  Geddington,  which  inflo-    = 
enced  the  decision  of  the  Court  below,  are  distinguish*   - 
able  from  the  case  at  bar;  and  it  is  submitted,  that 
notwithstanding  those  authorities,  the  pauper  gained  t    ' 
settlement  in  Skenfrethyhy  force  of  the  statute.    The 
effect  of  the  cases  cited,  is  merely  to  say,  that  in  order 
to  gain  a  settlement  under  the  statute  9  Geo.  1,  e.  7, 
there  must  be  either  an  estate  or  an  interest  purcAmtedf 
and  it  is  sufficient  if  the  estate  or  interest  is  such  ai   : 
can  be  perfected  in  equity.      Now,  trying  this  case  by 
that  test,  here  there  was  the  purchase  of  an  estate,  or  ao 
interest,  which  a  Court  of  equity  would  have  perfected, 
by  decreeing  an  absolute  conveyance.    In  the  first  place, 
the  vendor  had  made  an  absolute  sale  of  the  estate,  so 
far  as  a  parol  agreement,  receipt  of  three-fourths  of  the 
purchase  money,  and  immediate  possession  in  the  wea^ 
dor,  could  give  effect  to  the  transaction.     Upon  pay- 
ment of  three-fourths  of  the  purchase  money  and  pos- 
session given,  the  vendor  became  trustee  for  the  pur- 
chaser,  and  the  cestui  que  trust  had  then  a  sufficient 
interest  in  the  premises,  to  gain  a  settlement  under  the 
statute.    The  indulgence  given  to  the  pauper,  to  take 
his  own  time  in  paying  the  remainder  of  the  purchase 

(a)  Not  reported,  but  referred  (6)  2  B.  &  C.  129.     2  Mag. 

to  by  Bayley,  J.,  in  the  course  of      101. 
the  argument  iu  Ktx  ▼.  Gedding-         (r)  2  Mag.  Cas.  272. 
ton.    2  B.  &  C.  132.     2  Mag. 
Cas.  410. 
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ffiODcy,  woald  not  vacate  the  contract  which  had  been 
thsolntely  entered  into.  Payment  of  the  remainder  of 
die  porchase  money  was  an  indefinite  condition,  which, 
irhen  performed,  rendered  the  contract  complete,  by 
idatioa  to  the  time  when  it  was  first  entered  into. 
Buty  in  the  intermediate  time,  the  pauper  had  such  a 
fested  interest  as  would  satisfy  the  statute.  It  is  clear, 
that  the  pauper,  by  the  payment  of  the  remaining  10/. 
at  any  time,  might  have  compelled  the  vendor,  in 
sqiiity,  to  execute  a  conveyance,  and  as  that  condition 
vas  ultimately  performed,  the  purchase  became  com- 
plete. This  is  not  a  case  of  doubtful  equity,  of  which, 
certainly,  a  court  of  law,  cannot  take  cognizance;  but 
it  is  the  case  of  a  plain  equitable  estate,  which  this 
Court  'will  take  notice  of  with  a  view  to  the  pauper's 
Kttlement.  The  cases  relied  upon  on  the  other  side, 
infolTed,  respectively,  a  question  of  doubtful  equity ; 
sad  the  facts  in  each  differed  from  the  facts  of  this 
In  JRer  v.  Long  Bennington,  the  contract  had 
absoiately  rescinded  after  the  pauper  had  been  in 
m  ux  months,  and  the  vendor  returned  half  the 
deposit  money.  In  Rex  v.  Geddington,  the  purchase 
Boney  was  to  be  paid  by  a  given  day,  and  in  default  of 
payment  it  was  expressly  stipulated  that  the  contract 
was  to  become  void ;  and  the  money,  not  having  been 
paidy  the  condition  became  broken,  and  there  was  an 
ind  to  the  agreement.  But  on  the  contrary,  in  the  pre- 
waat  case,  the  contract  was  never  rescinded  ;  there  was 
so  stipulation  as  to  the  time  of  paying  the  remainder  of 
tbe  purchase  money ;  the  contract  was  complete  as  far 
as  eventa  could  make  it ;  and  the  sum  paid  in  the  first 
instance,  brought  the  contract  within  the  very  terms  of 
the  statute,  as  a  consideration  amounting  to  the  sum 
of  thirty  pounds  bon&  fide  paid.  But,  giving  full  efiect 
to  the  language  of  the  Judges  in  the  cases  cited,  it  is 
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1826.        iratber  favourable  than  otherwise  to  the  present  arga* 
m^T^^Q      ment,  for  if,  in  those  cases,  the  remainder  of  the  pur- 
V.  chase  money  had  been  paid,  as  in  this  instance  (though, 

after  the  pauper  had  given  up  possession),  it  may  be 
collected,  that  if  such  had  been  the  fact,  the  Court 
would  have  held  both  cases  to  be  within  the  statute,  as 
purchases  of  equitable  interests.  Here,  the  pauper 
having  subsequently  completed  the  payment  of  the  pur* 
chase  money,  and  the  contract  never  having  been 
rescinded,  his  equitable  interest  became  perfect  by  rela- 
tion to  the  time  when  he  was  first  admitted  into  posses- 
sion ;  and  as  the  vendor,  by  the  subsequent  payment 
of  ihe  10/.,  could  have  been  compelled  to  execute  a 
conveyance,  it  seems  clearly  a  case  within  the  sta- 
tute. 

Bayley,  J. — It  is  very  desirable  to  avoid  nicedia- 
tinctions  in  settlement  law ;  and  with  that  view,  I  think 
we  ought  to  adhere,  in  this  instance,  to  the  language  of 
the  statute,  and  to  the  construction  put  upon  it  in  de- 
cided cases.  By  the  9  Geo.  1,  c.  7,  s.  5,  it  is  enacted, 
''That  no  person  shall  be  deemed,  adjudged,  or  taken 
to  acquire  a  settlement  in  any  parish  or  place,  for  or  by 
virtue  of  any  purchase  of  any  estate  or  interest  in  such 
parish,  whereof  the  consideration  for  such  purchase  doth 
not  amount  to  the  sum  of  thirty  pounds  bon&  fide  paid," 
&c.  In  order  to  satify  the  words  ''  purchase  of  any 
estate  or  interest,'*  the  party  must  become  the  purchaser 
of  some  estate  or  of  some  interest ;  and  I  take  the 
meaning  of  the  word  "  interest,"  to  be  some  specific, 
definite  interest,  of  which  he  is  the  purchaser.  The 
cases  of  Rex  v.  Long  Bennington,  Rex  v.  Geddington, 
and  jR^x  v.  Wool/it,  establish  this  proposition ;  that 
although  an  equitable  estate  or  an  equitable  interest  is 
sufficient  to  confer  a  settlement,  yet,  the  purchase  of 
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och  an  estate  or  interest  must  be  complete  before  that        ^^26. 

onsequence  follows ;  for,  if  the  party  has  not  a  petfect     j^^  f^^^^ 

auitable  estate,  but  has  only  what  may  be  deemed  a     ,     v* 

.  .  ,  Llantjlio. 

ertain  equitable  right,  he  is  not  capable  of  gaining  a 

ettlement  by  the  money  that  he  has  paid.  Therefore, 
bough  he  has  contracted  to  purchase  an  estate  of  more 
ban  the  value  of  30/.,  and  upon  paying  part  of  the  pur- 
chase money  has  been  let  into  possession,  still  he  will 
}ot  be  entitled  to  a  settlement,  so  long  as  the  remainder 
x>ntinue8  unpaid.  I  believe  the  principle  fairly .  to  be 
iedaced  from  those  cases,  is,  that  the  relation  of  trustee 
md  cestui  que  trust  must  be  created,  in  order  to  entitle 
Jie  party,  by  means  of  an  equitable  interest,  to  gain  a 
settlement  by  the  purchase.  In  Rex  v.  Geddington, 
he  party  had  paid  as  large  a  sum  as  160/.,  and  might, 
yj  the  payment  of  160/.  more,  have  been  entitled  to  a 
)erfect  equitable  estate ;  but  he  was  unable  to  pay  the 
%8idue  of  the  purchase  money,  and  consequently  he  was. 
leld  to  have  acquired  no  settlement,  although  he  had 
"eaded  on  the  estate  for  a  year  and  a  half.  In  the  pre- 
loit  case,  the  pauper  had  bargained  to  pay  40/.  for  the 
xtate,  and  had  he  paid  the  whole  of  that  money,  he 
RToold  have  been  entitled  to  a  conveyance,  because  he 
mmld  then  have  had  a  perfect  equitable  interest  in  the 
whole  estate ;  but,  having  paid  30/.  only,  he  had  not 
performed  all  he  was  bound  to  do,  in  order  to  become  en- 
titled to  a  perfect  equitable  estate,  or  interest  During 
die  whole  period  of  time  that  the  pauper  was  resident  on 
Ae  estate,  he  could  have  been  removed.  Why?  Because 
there  was  no  time,  during  that  interval,  at  which  it  could 
have  been,  said,  that  he  had  purchased  an  estate  or  in- 
terest By  the  payment  of  the  remaining  10/.  whilst  he 
iras  in  possession,  he  might  have  had  the  estate  conveyed 
to  him,  or  have  had  an  equitable  interest  in  the  whole 
estate;  but  I  deny  (for  the  purpose  of  settlement  law)»' 
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1826.  that  the  subsequent  payment  of  the  10/.,  after  he  hmi 

JT"*^^  re-sold  the  estate  and  quitted  possession,  would  (as  hai 

V.  been  ingeniously  ai^ued)  give  him  a  complete  equitafah 

Llaktilxo.  ^iQ^  ^ly  initio,  making  him  the  owner  of  an  estate  in 

equity  from  the  beginning.  I  apprehend,  that  the  opt' 
nion  expressed  by  my  brother  Holroyd,  in  Rex  v.  Cred- 
dington,  that  if  the  vendor,  in  that  case,  had  paid  oi 
offered  to  pay  the  remainder  of  the  purchase  money,  he 
might  have  acquired  an  estate  in  equity  so  as  to  confei 
a  settlement  upon  him,  means  no  more  than  that,  if  tlM 
party  had  remained  in  possession  after  he  had  so  paidj 
or  offered  to  pay  the  residue  of  the  purchase  money,  hi 
might  have  acquired  a  settlement;  but  not  that  he 
could  have  become  settled  by  means  of  the  previouf 
possession.  I  am  of  opinion  that  this  case  must  be 
determined  upon  the  principle  established  in  Rex  r 
Long  BenningtOTif  Rex  v.  Geddington,  and  Rex  v.  Wool 
fit :  and  that  as  this  pauper  had  not  become  a  completi 
purchaser  of  the  estate  by  the  payment  of  the  purchaac 
money,  he  does  not  come  within  the  words  of  this  sta. 
tute,  as  having  purchased  ''  an  estate  or  interest/'  in  the 
parish  of  Skenfreth. 

HoLROYD,  J. — I  am  of  opinion  that  this  case  comes 
within  the  principle  of  the  decision  in  Rex  v.  Long 
Bennington^  and  Rex  v.  Geddington,  and  is  not  dis- 
tinguishable from  them.  It  appears,  that  after  the  pay- 
.  ment  of  the  10/.,  which  was  the  remainder  of  the 
purchase  money,  the  pauper  was  not  in  possession  d 
the  tenement.  He  therefore  never  came  to  settle  on  hii 
own  estate.  It  is  true,  that  he  had  paid  30/.  when  he 
was  first  let  into  possession ;  but  he  did  not  pay  the 
residue  until  after  he  had  parted  with  the  estate.  If  he 
had  offered  to  pay  the  residue  of  the  purchase  money 
before  he  gave  up  possession,  and  it  had  been  wrongp- 


The  King 


£A8T£R   TSRM,    SEVENTH   G£Q.  IV.  .79 

fidly  refbaed  by  the  vendor,  that  perhaps  would  have        i826. 

been  equiTalent  to  an  actual  payment,  inasmuch  as  in 

equity,  an  offer  to  perform  is  equivalent  to  actual  per-  v. 

formance ;  but  taking  this  to  be  so,  still  it  must  appear    ^lantilio. 

that  the  pauper,  in  order  to  gain  a  settlement,  had  a 
right  to  hold  possession  of  the  premises,  assuming  that 
he  did  continue  to  hold  subsequently  to  the  offer  to  pay 
the  remainder  of  the  purchase  money.  In  this  case 
there  was  no  such  offer,  nor  was  there  any  possession  by 
Um  after  the  payment  of  the  10/. ;  and  therefore,  I 
think  that  the  pauper  gained  no  settlement  in  the  parish 
in  question. 

LiTTLEDALB,  J.,  was  of  the  same  opinion. 

Order  of  Sessions  confirmed. 


The  King  v.The  Inhabitants  of  North  Petherton. 

DY  an  order  of  two  justices,  a  pauper  described  as      The  regiiter 
VofepA  Rich,  otherwise  Coles,  the  son  of  Elizabeth  of  baptism  is 

■^  ,       '  not,  o/onc,  suf- 

Dtrhanh  formerly  Rich,  widow,''  was  removed  from  ficientevi- 
Hortk  Petherion,  to  West  Monckton,  both  in  the  county  Jf^^e  of  a%- 
of  Somerset.     On  appeal,  the  sessions  quashed  the  ^n's  birth. 
order,  subject  to  the  opinion  of  this  Court,  on  the  fol- 
lowing case: — 

The  pauper,  who  was  proved  to  be  the  legitimate  son 
(tJohm  and  EUzabeth  Rich,  was  bom  in  the  parish  of 
West  MmukUm.  In  order  to  make  out  the  settlement 
of  the  pauper's  father,  it  was  proved  by  the  production 
of  a  copy  of  the  parish  register  of  Spaxton,  that  he  was 
baptized  in  that  parish.    There  was  no  other  evidence 
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of  his  having  been  born  in  that  parish,  and  the  court  of 
Quarter  Sessions  thought,  on  the  authority  of  Creech  Sl 
Michael  v.  Pitmimter  (a),  that  they  were  bound  to  con- 
sider the  register  by  itself  prim&  facie  proof  of  the  plice 
of  his  birth. 


T.  Cabbell,  and  C.  F.  Williams,  in  support  of  the 
order  of  sessions.     It  is  submitted,  that  the  register  of 
the  baptism  of  the  pauper's  father,  is  sufficient  evidence, 
until  the  contrary  is  shewn,  that  the  father  was  bora  ia 
Spaxton,  where  he  was  baptized.     For  this,  Creech  St, 
Michael  v.  Pitminster,  seems  an  authority  in  pomt 
[Baj/ley,  J.     We  do  not  know  at  what  age  the  pauper's 
father  was  baptized].    The  presumption  is,  that  he  Wis 
baptized  within  a  very  short  time  after  his  birth.    Ac- 
cording to  the  doctrine  of  the  church  touching  baptism, 
"  the  pastors  and  curates  are  directed  to  admonish  the 
people,  that  they  defer  not  the  baptism  of  infants  any 
longer  than  the  Sunday  next  after  the  child  be  born, 
unless  upon  great  and  reasonable  cause  declared  by  the 
curate  and  by  him  approved ;"  Gibson*s  Codex.  Jut* 
Ecc.  Bap.  tit.  Id,  c.  9.     The  question  is,  whether  the 
best  evidence  was  given  at  the  sessions,  of  which  the- 
case  was  susceptible.     Presumptive  evidence  is  all  that 
could  be  given  after  so  long  a  lapse  of  time,  when  all 
persons  who  could  have  had  any  recollection  of  the 
pauperis  father  when  an  infant,  must  have  been  dead. 
Now  the  second  best  evidence  of  a  birth  settlement  is 
the  parish  register  of  baptism,  and  in  the  absence  of  all 
suggestion  of  fraud,  it  is  sufficient  until  rebutted  by  evi- 
dence to  the  contrary.    The  register  is  at  least  evidence 
to  shew  that  the  pauper's  father  was  baptized  in  Spax^ 
ton,  and  as  there  is  no  proof  that  he  was  born  or  known 
in  any  other  parish,  the  reasonable  presumption  is,  that 

(a)  Burr.  S,  C.  765.     2  Bott.  13. 
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he  WMB  bom  where  he  was  baptized ;  and  if  so,  then 
according  to  the  doctrine  of  Holi,  C.  J.,  in  Banbury  v.     ThTKniG 
Broughian  (a),  that  "  where  the  child  is  first  known       ^,  v- 
to  be,   that  parish  most  provide  for  it,  till  they  find    Pethertov. 
anocfaer,'*   a  birth  settlement  was  made  out  for  the 
pauper's  father  in  the  parish  of  Spaxton,  and  the  order 
of  sessions  mnat  be  confirmed. 

Ertkine,  and  G.  Bernard,  contri,  were  stopped  by 
die  Court. 

Bati^et,  J. — I  think  this  case  must  be  sent  back  to 
Ae  sessions  to  be  re-heard.  I  do  not  say  that  the  re- 
gister of  baptism,  when  connected  with  other  circum- 
rtances,  is  not  evidence  from  which  the  justices  may  be 
vananted  in  drawing  a  conclusion  as  to  where  the  child 
was  bom ;  but  nakedly  and  per  se,  I  do  not  think  it  is 
efficient  evidence  of  the'place  of  the  child's  birth.  If 
it  eoold  be  ascertained  what  was  the  child's  age  at  the 
(one  of  tbe  baptism,  that  would  be  a  material  circum- 
stance to  enable  the  Court  to  judge  of  the  efiect  to  be 
pren  to  tbe  register.  If  the  child  was  very  young  at 
Ae  time  it  was  baptized,  the  register  would  be  presump- 
tive evidence  that  it  was  bom  in  the  parish  where  it  was 
baptized  ;  bat  if  the  child  was  proved  to  have  been  eight 
or  ten  years  old  at  that  time,  the  register  would  have 
established  very  little,  and  the  sessions  would  hardly  be 
jaatified  in  coming  to  the  conclusion,  that  the  child  was 
bom  in  the  parish  where  it  was  baptized.  Here  we  are 
left  in  doubt  as  to  what  age  the  child  was  at  the  time  of 
its  baptism,  and  therefore  the  register  alone  affords  no 
groond  for  presuming  that  the  pauper's  father  was 
setoaUy  bom  in  Spaxton.    The  sessions  seem  to  have 

(a)  Comb.  364. 
VOL.  IV.  G 
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1826.        been  influenced  in  their  decision  by  the  case  of  Rix  t.  .  I 

r^^zT^^       Creech  St.  Michael ;  but  I  think  that  case  is  very  d«-    ' 
The  King  mi  i 

V,  tinguishable  from  the  present.     There,  there  was  not 

NoRTu        ^j^jy  gyjd^nce  of  the  register  of  the  pauper's  baptism  in 
Pitminsterf  but  it  was  also  proved  by  viv&  voce  testi- 
mony, that  the  father,  named  in  the  register,  who  lived 
in  PUmitister,  and  had  died  long  ago,  was  considered  as 
the  pauper's  father ;  and  that  the  mother,  named  in  the 
register,  who  lived  in  the  same  parish,  was  understood 
to  be  the  pauper's  mother,  and  that  he  had  been  heard 
to  call  her  "  mother."    There  was  very  little  doubt  in 
that  case  as  to  the  effect  to  be  given  to  the  register  of 
baptism,  because,  there  was  other  evidence  correspond- 
ing with  the  period  at  which  the  baptism  was  stated  to    : 
have  taken  place.     In  this  case,  viv&  voce  evidence  of  . 
the  like  import  would  have  been  most  material^  and  ^ 
would  probably  have  removed  all  difficulty  upon  the  j 
subject.    All  that  the  case  cited  decides,  is,  that  the  ' 
register  of  baptism  with  the  addition  of  other  circam*  ' 
stances  may,  and  does  afford  a  sufficient  ground  froiS  I 
which  a  conclusion  may  be  drawn  as  to  where  the  child 
was  bom ;  but  it  does  not  say  that  the  register  alone  is 
conclusive  upon  the  point.     I  am  of  opinion,  therefore^ 
that  the  register  by  itself  did  not  afford  a  sufficiait 
ground  for  the  justices  to  draw  the  conclusion  that  the 
pauper's  father  was  bom  in  Spaxton. 

HoLROTD,  J. — I  am  of  the  same  opinion.  I  think 
the  register  alone  is  not  sufficient  to  establish  the  place 
t>f  birth.  It  would  be  sufficient,  coupled  with  proof 
that  the  pauper's  parents  were  living  within  the  same 
^parish  at  the  time  of  the  baptism,  or  that  the  birth  had 
been  shortly  previous  to  the  baptism,  which  latter  ci^ 
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would  afford  a  strong  presumption  that  the        1^26. 
child  wms  bora  in  the  same  parish  where  it  was  baptized*     TheKnio 

V. 

LITTI.BOALB,  J.,  concurred.  Petbertov. 

Case  sent  back  to  Sessions  to  be  re-heard» 


The  King  v.  Leamington  Prions. 

O  Y  an  order  of  two  j  ustices,  Sarah  Penn,  single  woman,      Hirioff  for  a 
W9M  Temoved  from  Middleton  Cheney,  in  the  county  of  ^^'i^    ^ 
Noriiampion,  to  Leamington  Priors,  in  the  county  of  the  part  of 
Wmrwiek.     On  appeal,  the  sessions  confirmed  the  order,  coniented  U) 
■bject  to  the  opinion  of  this  Court  on  the  followinfir  ^Y  ^®  master, 

•*  '^  ®  that  the  former 

"■"  shall  have 


an 


Sarah  Penn,  the  pauper,  was  hired  to  Mr.  Edward  *' during  the 
Coeper,  in  Leamington  Priors,  at  Whitsuntide,  1823^  three  days  to 
«til  Michaelmas  in  the  same  year.    She  entered  into  friend^^L"  is 
ttnioe  iminediately  after  being  so  hired,  and  continued  exceptive 
tterein  antil  said  Michaelmas,  when  she  was  again  hired  service  under 
bf  said  Edward  Cooper  until  the  Christmas  day  follow-  j^gji^^^ 
ing.    On  the  day  after  Christmas  day,  the  mistress 
sfaed  the  pauper  to  hire  her  for  a  year,  to  which  the 
pauper  agreed,  the  pauper  at  the  same  time  requiring, 
sad  her  mistress  agreeing,  that  she  should  have,  during 
die  year,  two  or  three  days  to  see  her  friends,  and  she 
aeoordiDgly  had  three  days,  in  February,  1 824,  having 
fifst  asked  her  mistress  if  she  might  have  them,  to  which 
Ae  mistress  replied, "  Yes,  you  had  better  have  them 
Bo>w,  as  the  season  will  soon  begin  when  you  cannot 
hsTe  them.**    Under  this  latter  hiring  she  staid  till 
Michaelnuu,  1824,  when  she  was  discharged,  in  conss* 
quenoe  of  bein^  pregnant. 

o2 
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Humfrey  (with  whom  was  Holhech),  in  support  of 

ip^j^^j     the  order  of  sessions^  contended,  that  this  was  a  hiring 

V*  for  a  year,  and  that  the  permission  for  the  pauper  to 

Priors.      hsve  two  or  three  holidays  was  revocable  by  the  mistress, 

and  consequently  negatived  the  presumption  of  an  ex* 

ceptive  hiring. 

Goulburn,  and  Amos,  contri,  were  stopped  by  tbs 
Court.  j 

Batley,  J. — Looking  at  the  facts  6f  this  case,  theie 
is  no  doubt  that  this  was  not  a  hiring  for  a  year.    That 
had  been  two  hirings  for  broken  periods,  and  at  the  ex^  ^ 
piration  of  those  broken  periods,  the  mistress  proposei  ^ 
a  hiring  for  a  year.    The  pauper  agrees,  but  with  a  pro-  1 
viso ;  and  the  proviso  is,  that  she  shall  be  at  liberty  foi  1 
two  or  three  days  to  see  her  friends.    Now  there  M  1 
many  cases  which  say,  that  if,  at  the  time  of  hiring^  j 
there  is  a  stipulation  giving  the  pauper  the  option  of 
being  absent  during  any  part  of  the  year,  that  time  is  to 
be  considered  as  excepted  out  of  the  contract,  and 
treated  as  a  hiring  for  a  year,  minus  the  time  the  8e^ 
vant  is  entitled  to  be  absent  (a). 

HoLftoYD,  J.,  and  Littlepale,  J.,  concurred, 

* 

Ordeis  quashed, 

(a)  See  Rex  Y.  Empinghamy  Burr.  S.  €.791.    Hex  r.  Bithop't  firf- 
^Jield,  id,  439.     Rex  v.  RuihuUne,  10  East,  325. 
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V.  The  Inhabitants  of  Saint  Peteb  the 

Great,  Wokcester.  1826. 

th  June,  1826,  the  churchwardens  and  over-      The  Bir- 

j  poor  of  the  parish  of  Saint  Peter  the  Great,  ^f^^  ^^ 

of  Worcester,  made  a  rate  for  the  relief  of  the  Canal  Act,  3J 

lich  the  Company  of  Proprietors  of  the  Wor-  ^('e/thtl' 

Birmingham  canal  navigation  were  rated  as  ^e  Company 

should  be 
rated  in  re- 

^orcester  and  Birmingham  Canal  Company,  sp^t  of  their 

res,  three  roods,  and  thirty-seven  perches  of  same  propor- 

J  the  canal  4nd  towing-path,  from  Digits  to  f^^^  ?J®' 

Iridg^,  ai^d  the  tolls  and  profits  arising  there*  near  the  same 

c  » w  should  be 

^-  ^"-  ,  rated,  "and 

this  rate,  the  Compa,ny  appealed  to  the  ge-  J"  \^e  »»"»« 

r*^  J     rr  &      lands  would 

:er  sessions  of  the  peace  for  the  city  and  be  rateable,  in 

Worcester,  when  the  sessions  amended  the  ^^^^jjesame 

were  the  pro- 

iucing  the  sum  of  8/.  8s.  5d.,  at  which  the  perty  of  indi- 
7as  rated,  to  the  sum  of  13».  lOd.,  and  con-  ^^j"  natural 

rate  so  amended,  subject  to  the  opinion  of  capacity." 
^,      -  „      .  By  another 

on  the  foUowmg  case : —  act,  38  Geo. 

ct  of  31  Geo.  3,  it  is  enacted,  ''That  the  3,  the  like 

provision  was 
iny  of  Proprietors,  shall,  from  time  to  time,  made  as  to  the 

all  parliamentary  and  parochial  taxes  and  Se^bmty,' 
,  for  and  in  respect  of  the  lands  and  grounds  only  omitting 
lased  or  taken,  and  all  warehouses  or  other  ^ords  "and 
0  be  erected  by  the  said  Company  of  Pro-  ?^^J®,?*™®, 

pursuance  of  this  act,  in  the  same  propor-  —Held,  that 
r  lands,  grounds,  and  buildings,  l)ring  near  ^®j.^^™P?°y 
re  or  shall  be  rated,  and  as  the  same  lands,  be  rated  for 
id  buildings,  so  to  be  purchased  or  taken,  ^   ^^^  ^^ 
,  would  be  rateable,  in  case  the  same  were  ^^  same  value 
Y  of  individuals  in  their  natural  capacity.''  cent  lands, 

ict  of  38  Geo.  3,  for  amending  and  enlarg-  andnotaccord- 

^  °     mff  to  the  im- 

lerived  from  the  land  being  used  for  the  purposes  of  a  canal. 
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1826.        ing  the  powers  of  31  Geo.  3,  after  reciting,  ''Thai the 

The  Kino     ^^  last-mentioned  act  had,  in  some  respects,  been 

V.  found  defective,  and  the  exercise  of  some  of  the  powen 

Imbabitahts  ^^^  provisions  thereof,  as  therein  directed,  inconve* 
^f  nient;"  it  is  enacted,  "  That  the  said  Company  of  Pio- 

The  Great,  prietors  of  the  said  Worcester  and  Birmingham  canal, 
shall,  from  time  to  time,  be  rated  to  all  parliamentary 
and  parochial  taxes,  rates,  and  assessments,  for  and  in 
respect  of  the  lands  and  hereditaments,  taken  and  used 
by  the  said  Company,  for  the  purpose  of  the  said  nan< 
gation,  and  all  warehouses  and  other  buildings,  erected 
or  to  be  erected  thereon,  by  the  said  Company  of  Pro* 
prietors,  by  virtue  of  the  said  act,  and  of  this  present 
act,  in  the  same  proportions  as  other  lands,  grounds, 
and  buildings,  adjoining  or  lying  near  the  said  canal, 
are  or  shall  be  rated ;  but  it  shall  be  lawful  for  the  said 
Company  to  agree  with  any  owner  or  owners  of  any 
lands  or  hereditaments,  to  be  purchased  or  taken  for 
the  purposes  of  the  said  navigation,  for  an  exemption 
from  all  rates  and  taxes  in  respect  of  such  last-men- 
tioned lands  and  hereditaments,  and  for  charging  the 
same  upon  the  adjoining  lands  and  hereditaments  of 
such  person  or  persons ;  and  in  all  such  cases,  all  the 
parochial  and  other  taxes,  rates,  charges,  and  assess- 
ments, which  might  be  thereafter  charged  upon,  or 
payable,  in  respect  of  the  lands  or  hereditaments  to  be 
so  purchased,  or  taken,  for  the  purposes  of  the  said  na- 
vigation, shall  be  rated  and  charged  upon  such  adjoin- 
ing lands,  and  upon  the  owners  and  occupiers  thereof; 
and  the  lands  and  hereditaments  to  be  purchased  for 
the  purpose  of  the  said  navigation,  shall  be  exempted 
and  discharged  therefrom/'  And  it  is  in  the  same  act 
further  enacted,  ''  That  all  parochial  rates  and  assess- 
ments which  shall  or  may  at  any  time  be  laid,  assessed, 
or  imposed,  upon  the  rates  and  personal  estate  of  the 
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nid  Company  of  Proprietors,  shall  be  laid,  assessed,         1826. 
er  imposed,  in  each^parish^  township,  hamlet,  or  place, 
respectiTely  in  proportion  to  the  length  of  the  said  canal     '"^  i' 
in  each  respective  parish,  township,  hamlet,  or  place,  and   j     '^^ 
mot  otherwise."    And  also  in  the  same  act  it  is  enacted,  of 

-  That  the  said  act  of  31  Geo.  3,  and  aU  and  every  the  ^^  G^EKr. 
ehmses,  articles,  provisions,  matters,  and  things,  therein 
contained  [except  such  and  so  many  of  them  or  such 
parts  thereof,  as  are  altered,  varied,  explained,  or  amended, 
lij  thiB  act]  shall  extend,  and  be  applicable  to  this  pre- 
sent act,  and  ihe  powers,  provisions,  and  directions  hereof, 
in  so  £ar  as  the  same  are  compatible  herewith/' 

The  question  for  the  opinion  of  the  Court  is,  whether 
the  land  used  for  the  canal  is  to  be  assessed  at  the  same 
lale  as  the  adjacent  lands,  or  whether  the  profits  de-^ 
rived  from  the  tolls  are  to  be  included  in  the  rateable 
faloe  ?  If  the  Ciourt  are  of  opinion,  that  the  land  so 
ved  is  to  be  assessed  at  the  same  rate  as  the  adjacent 
hads,  then  the  rate  is  to  stand  as  amended  by  the 
garter  sessions ;  but  if  the  Court  are  of  opinion,  that 
tibe  profits  derived  from  the  tolls  are  to  be  included  in 
the  rateable  value,  then  the  rate  is  to  be  amended,  by 
iaserting  the  sum  of  8/.  85.  6d.  instead  of  135.  lOd* 

W.  O.  Russeli  (with  whom  was  Ryan),  in  support  of 
die  order  of  sessions.  This  case  has,  in  efiect,  been  de- 
cided by,  and  is  not  distinguishable  from.  Rex  v.  The 
Grmmd  Junction  Canal  Company  (a).  In  that  case,  a 
statute  of  34  Geo.  3,  c.  24,  s.  19,  directed  that  the 
Company  should  be  rated  for  all  lands  and  buildings  in 
the  same  proportion  as  other  lands  and  buildings  lying 
near  the  same,  and  as  the  same  would  be  rateable  if 
they  were  the  property  of  individuals  in  their  natural 
capacity;     and   the  statute  36  Geo.  3,  c.  25,  s.  7, 

(a)  1  B.  Ic  A.  289. 
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1826.        directed  that  all  rates  and  assesaments  upon  the  pereonal 

j^j^Jq     estate  of  the  Company,  should  be  assessed  in  every 

V*  parish  in  proportion  to  the  length  of  the  canal  in  sack 

Inhabitants   parish ;  and  the  Court  there  held,  that  the  Company 

^^  were  liable  to  be  rated  for  their  lands,  only  at  the  sanid 

The  Great,    value  as  other  adjacent  lands^  and  not  according  to  tht 

improved  value  derived  from  the  land  being  used  for 

the  purposes  of  the  canal.    Unless  that  case  has  beam 

erroneously  decided,  it  is  a  conclusive  authority  toi  ^ 

holding  in  this  instance,  that  according  to  the  langiiag^ '^^ 

of  the  31  Geo.  3,  the  land  used  by  the  Worcester  and\|, 

Birmingham  Canal  Company  is  only  to  be  assessed  at:  \, 

the  same  rate  as  the  adjacent  lands,  and  that  the  profiti'  ^ 

fiXMn  the  tolls  are  not  to  be  included  in  the  rateablti' ..; 

value.    [He  was  stopped  by  the  Court}.  ^ 

Campbell  Hud  Godson  (with  whom  was  W.  E.  TasoH  ,^ 
ton),  contri.  The  Worcester  and  Birmingham  Canal^. 
Company  are  liable  to  be  rated  for  so  much  of  tMV^ 
canal  and  towing  path  as  lies  [within  the  parish  d^-^ 
Saint  Peter  the  Great,  towards  the  relief  of  the  poor  of  ^. 
that  parish ;  and  in  the  assessment,  the  parish  have  k  . 
right  to  include  such  a  portion  of  the  tolls  as  are  earned  •, 
by  the  passage  of  boats  over  that  part  of  the  canal  ^ 
situate  within  the  parish,  such  tolls  being  in  the  nature  .. 
of  immediate  profits  derived  from  the  land;  Rex  v.  ^ 
Trent  and  Mersey  Canal  Company  (a) ;  and  although  ^ 
the  clauses  in  the  31  Geo.  3,  and  38  Geo.  3,  respectivdy  . 
(referred  to  in  the  case)  provide,  that  the  Company 
shall  be  rated  in  the  same  proportions  as  other  lands 
adjoining  are  rated,  yet  that  provision  does  not,  itia 
submitted,  exclude  the  tolls  from  the  rateable  valuation, 

(a)  Ante,  vol.  i.,  403;  and  the  cases  there  collected ;  1  B.  &  C. 
545.  See  Bex  y.  Palmer,  ante,  vol.  i.,  416 ;  1  B.  &  C.  546.  Her 
V.  7^  Brighton  Gai'Lighi  Ccmpanyf  ante,  p.  60  ;  5  B.  &  C.  466. 
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bat  is  confinnatory  only  of  what  the  commoa  law  would  1826. 

hKwe  directed,  namely,  that   the  rate  should  be  Wd  x^^^^q 

equally  upon  all  the  property  assessed.     If  the  legis-  v. 

ktare  bad   intended  to  have  exempted  the  tolk,  the  i^habitamts 


of  the  act  would  have  been  similar  to  that     ^     ^^ 

St.  Pctxa 
of  the  acts  for  making  the  Leeds  and  Liverpool  canal.    The  Gkbat. 

whereby  the  tolls  were  expressly  exempted  from  the 
payment  of  any  rates,  other  than  such  as  the  land 
vliieh  should  be  used  for  the  navioration  would  have 
bean  subject  to,  if  those  acts  had  not  been  made.  Here 
tkeie  is  no  express  exemption  of  that  kind,  and  there- 
faie  the  Company  are  Uable  to  be  rated  according  to 
die  improved  value  of  the  land  in  their  hands,  by  the 
aidition  of  the  tolls,  on  the  same  principle  that  a  pipe- 
vay  or  way-leave  would  be  rateable  (a).  But  it  is 
■ibmitted^  that  the  statute  31  Geo.  3,  is  susceptible 
rf  soch  an  interpretation  as  will  give  effect  to  the 
imposition  now  contended  for.  It  is  true,  that  by  that 
utf  the  Company  are  to  be  rated  for  their  land  in  the 
lime  proportion  as  other  lands,  and  ''  as  the  same 
aoold  be  rateable  if  they  were  the  property  of  indi- 
viduals in  their  natural  capacity ;"  but  that  section  is 
ii  effect  repealed  by  ^the  subsequent  act,  38  Geo.  3, 
winch  was  passed  for  amending  and  enlarging  the 
powers  of  the  preceding  act,  and  which  enacts  that  the 
Company  shall  be  rated  *'  in  the  same  proportions  as 
lands,  grounds,  and  buildings,  adjoining  or  lying 
the  said  canal;"  but  it  omits  the  words  in  the 
31  Gr€0.  3,  ''  as  the  same  would  be  rateable  if  they 
were  the  property  of  individuals  in  their  natural  capa- 
city." Those  material  words  being  omitted  in  the 
latter  act,  the  first  is  to  be  construed  as  if  they  had 
tko  been  struck  out  of  that,  and  then  it  may  be  fairly 

{m)B€gw^  The  Brmtii^Ainii  Ga9-Ligki  Company ^  ante,  vol.  i.,  385 ; 
and  lUr  ▼.  Tbe  Brigkifm  Gai-lAght  Ompany,  ante^  p.  60. 
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1826.        held  that  the  land  in  the  hands  of  the  Company,  is 

^"S^'       rafcable  according  to  the  improved  value  of  it  in  their 
Xh6  Kino  /»    ■*  •  i        u 

V.  possession.     The  language  of  the  act  is  certainly  to  be 

iHHABiTAim  ^^^^  ^^s*  strongly  against  the  Company,  who,  by 
of  reason  of  their  canal,  bring  a  greater  burthen  on  the 

TheGaBAT.  parish  than  any  other  occupiers  of  the  same  quantity 
of  land  for  ordinary  purposes.  Exemptions  of  thk 
kind  are  entitled  to  no  favour ;  and  upon  a  reasonabk 
interpretation  of  both  acts,  there  is  nothing  to  prevent 
the  Company  from  being  rated  to  the  whole  extent  of 
their  beneficial  occupation. 

Bayley,  J. — It  seems  to  me  that  this  case  is  per- 
fectly clear,  and  is  decided  in  effect  by  Rex  v.  2le 
Grand  Junction  Canal  Company  (a),  and  also  by  an(H 
ther  case  determined  in  Trinity  term,  57  Geo,  3,  JRer 
V.  St.  Mary\  Leicester  (6),  in  which  the  rateability  cf 
the  Dudley  Canal  Company  came  in  question.  There 
is  no  doubt,  that  unless  there  is  some  clause  of  exemp 
tion  in  the  act  of  parliament,  land  taken  for  the  piu^ 
poses  of  a  canal  will  be  rateable,  not  merely  as  land,  but 
according  to  its  improved  value,  acquired  in  conse- 
quence of  the  purpose  to  which  it  is  applied.  Bet 
inasmuch  as  canals  are  supposed  to  be  of  public  benefit^ 
there  are  in  many  canal  acts,  clauses  introduced  for  the 
purpose  of  giving  exemption  from  rateability,  so  far  ai 
that  the  lands  taken  for  the  purpose  of  a  canal  are  to  be 
left  on  the  same  footing  on  which  they  were  at  tke 
time  when  taken.  In  this  case,  the  first  act  of  parlii^ 
ment  is  the  31  Geo.  3,  and  it  is  conceded,  that  dM 
language  there  used,  is  not  fairly  distinguishable  finooi 
the  language  of  the  statute  in  the  case  of  Rex  v.  Tk 

(a)  1  B.  &  A.  289. 

(6)  Not  reported.    See  Rex  v.  The  Dvdley  Canal  Navigation  Cm- 
pony.    Ante,  toI.  iii.,  468. 
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Grand  Junction  Canal  Company.  But  it  is  insisted,  ^826. 
that  in  consequence  of  a  variation  in  this  case  between  TheKnta 
the  language  of  the  31  Geo.  3,  and  the  38  Geo.  3,  the  J^- 
filmier  is  virtually  repealed,  and  therefore,  that  the  Ivhabitavti 
pfoprietorB  of  this  canal  are  liable  to  be  rated  according  ^  p^ 
to  the  productive  value  of  the  canal.  The  3 1  Geo.  3,  The  Geeat. 
provides,  '*  that  the  Company  shall  be  rated  to  all 
parikunentary  and  parochial  taxes  and  assessments  for 
and  in  respect  of  the  lands  and  grounds  to  be  pur* 
chased  or  taken  by  them,  in  the  same  proportion  as 
ether  lands  and  grounds,  lying  n^ftf  the  same  are  or 
diall  be  rated :  and  as  the  same  lands  and  grounds  would 
ie  rateable  in  case  the  same  were  the  property  ofindi' 
miuah  in  their  natural  capacity.'*  The  effect  of  that 
daose  is  clearly  to  exempt  the  lands  taken  by  the  Com« 
yuiy  from  any  farther  increase  of  rate«  in  consequence 
tf  any  increase  in  the  future  value  of  the  landsi  by  being 
apphed  to  the  purposes  of  a  canal.  If  when  the  legis- 
ktare  passed  the  38  Geo.  3,  they  had  intended  to 
itpeal  the  clause  alluded  to  in  the  3 1  Geo.  3,  it  would 
have  been  easy  so  to  have  done,  by  introducing  a  clause, 
ayiDg^  that  for  the  future,  the  lands  taken  for  the 
porpoees  of  the  canal,  should  be  rated  according  to  their 
■■proved  value.  Instead,  however,  of  doing  that  which 
ii  argoed  to  be  [a  virtual  repeal,  it  enacts  '^  that  the 
Company  shall  be  rated  to  all  parliamentary  and  paro- 
chial taxes,  rates  and  assessments,  for  and  in  respect  of 
die  lands  taken  by  the  Company,  in  the  same  pro- 
portions aa  other  lands,  grounds,  and  buildings  adjoining 
sr  lying  near  the  said  canal,  are,  or  shall  be  rated.'' 
Does  this  repeal  the  former  clause,  which  places  the 
Isods  on  the  same  footing  with  other  lands  adjacent  ? 
Certainly  not;  and  if  such  had  been  intended  to  be 
die  effect  of  it,  doubtless  we  should  have  found  words 
deekring,  ^*  that  the  lands  to  be  taken  under  this  act 
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1826.        shall  be  liable  to*  be  rated  in  the  way  all  other  lands  are 
The  KiMo     rateable/'  namely,  according  to- their  improved  value. 
^-  Suppose  the  words  in  the  31  Geo.  3,  "  and  as  the  same 

Ikhabitakts  lands  would  be  rateable  in  case  the  same  were  the  property 
Q    p  of  individuals  in  their  natural  capacity/'  (upon  which 

The  Gbbat.    so  much  reliance  is  placed),  had  been  omitted,    what 
would  be  the  construction  to  be  put  upon  the  clause, 
in  which  they  are  found  ?     I  think  exactly  the  same  as 
if  they  had  never  been  inserted ;  for  I  consider  those 
words  merely  explanatory  of  the  preceding  enactment* 
Could  any  thing  be  so  absurd  as  to  introduce  into  an 
act  of  parliament^  a  provision  for  a  purpose  which  the 
common  law  itself  would  effect ;  for  to  that  extent  must 
the  argument  go,  if  it  has  any  validity,  with  a  view 
of  shewing  that  in  this  instance,  the  subsequent  has 
the  effect  of  repealing  the  prior^  act  of  parliament.     But 
the  latter  part  of  the  same  clause  in  this  act  (which  hqs 
not  been  so  particularly  brought  under  our  notice)^ 
seems  to  me  to  put  this  matter  beyond  all  possibility 
of  doubt,  by  shewing  what  must  have  been  the  inten*. 
tion  of  the  legislature  in  passing  the  38  G^p,  3.    That 
clause  gives  power  to  the  Canal  Company   lo  make 
specific  bargains  for  the  purchase  of  lands  exempt  from 
rates,  and  to  shift  the  rates  from  lands  taken  by  the 
Company,  and  to  place  them  upon  certain  other  lands 
in  the  hands  of  individual  proprietors.     What  is  the 
consequence  of  such  provision  ?    Why,  that  the  lands 
which  the  Company  so  iske,  are  to  be  exempted  in  totOj 
whilst   those  in  the  hands  of  individuab,  are  to   be 
burthened  as  before.      Can  it  then  be  doubted,  that  the 
value  of  the  land  at  the  time  of  such  sale,  must  remain 
the  rateable  value  ?    The  words  of  the  clause  are : — 
'^  It  shall  be  lawful  for  the  Company  to  agree  with  eny 
owner  or  owners  of  any  lands  or  hereditaments  of  suffix 
cient  yearly  value,  adjoining  or  lying  near  to  the  laqcU 
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or  hereditaments  to  be  purchased  or  taken  for  the        ^d^^* 
purpose  of  the  said  navigation,  for  an  exemption  from      j  1,^  j^,,^ 
all  rates  and  taxes  in  respect  of  such  last  mentioned  v. 

lands  and  hereditaments,  and  for  charging  the  same  Imhabitamts 
upon  the  adjoining  lands  and  hereditaments  of  such  ^  ^^ 
person  or  persons ;  and  in  all  such  cases,  all  the  paro-  The  Gibat. 
diial  and  other  taxes,  rates,  charges,  and  assessments 
which  might  be  thereafter  charged  upon  or  payable 
m  respect  of  the  lands  or  hereditaments  to  be  so  pur- 
chased or  taken  for  the  purposes  of  the  said  navigation^ 
shall  be  rated  and  charged  upon  such  adjoining  lands, 
and  upon  the  owners  and  occupiers  thereof;  and  the 
iaiids  and  hereditaments  to  be  purchased  for  the  pur- 
pose of  the  said  navigation,  shall  be  exempted  and  dis- 
dksrged  therefrom."  That  clause,  it  seems  to  me, 
explains  the  principle  on  which  the  Court  is  to  decide 
this  case,  and  shews  that  the  meaning  of  the  38  Geo.  3, 
was  not  to  repeal  the  31  Geo.  3,  but  to  re-enact  what 
the  31  Gto.  3,  had  previously  enacted,  merely  6mitting 
the  unnecessary  explanation  which  the  31  Geo.  3,  had 
contained,  but  to  make  an  additional  provision  in  sup- 
port of  the  original  exemption,  which  the  31  Geo.  3, 
had  enacted.  For  these  reasons,  I  am  of  opinion  that 
the  sessions  have  pot  the  right  construction  upon  these 
acts  of  parliament,  and  that  the  Company  are  liable  to 
be  rated  only  according  to  the  value  of  the  land,  in  its 
diaiacter  of  land,  and  that  the  profits  derived  from  the 
toDs,  are  not  to  be  included  in  the  rateable  value. 

H01.ROTD,  J. — I  am  of  the  same  opinion.  I  think 
tiiat  the  first  part  of  the  clause  in  the  31  Geo.  3,  is 
to  receive  the  same  construction  as  if  the  latter  part 
had  been  altogether  omitted.  If  that  be  so,  then  the 
omisRon  of  those  words  in  the  38  Geo.  3,  can  have  no 
efJKt  upon  the  chose  in  the  first  act,  and  the  same  cQn« 
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fttniction  must  be  given  to  both.     Bat  I  think  the 
additional  clause  pointed  oat  by  toy  brother  Bayley,  in 
38  Geo.  3,  is  quite  decisive  to  shew  that  the  legislature 
IvHABiTAMTs  mcaut  to  exempt  the  lands  used  by  the  Company  from 
St  P^    r     ^^y  additional  rateability  in  consequence  of  the  profit 
vie  G&sAT.    derived  from  the  tolls. 


The  King 

V. 

The 


LiTTLEDALE,  J.,  Concurred. 

Order  of  Sessions  confirmed  (a). 

(a)  The  like  decision  took  place  in  another  case  resenred  hj  the 
sessions,  upon  a  rate  made  upon  the  Company,  ^*  for  lands  for  wharfi, 
basin,  warehouses,  engine*house,  lock-house,  gardens,  and  premises, 
and  for  tolls  and  profits  arising  therefrom,"  for  the  relief  of  the  poor 
of  the  same  parish,  in  the  County  of  Worcetter.  In  this  assessment 
the  Company  had  been  rated  at  the  sum  of  1 1/.  As.  StL,  which  die 
sessions  reduced  to  the  sum  of  \As.  Old. 


The  King  v.  The  Rev.  John  Commins. 

X  HIS  was  a  rule  calling  upon  the  defendant,  a  justice 
of  the  peace,  to  shew  cause  why  a  criminal  information 
should  not  be  filed  against  him,  for  illegally  and  cor- 
ruptly convicting  one  William  Crudge^  in  a  penalty  of 
201.,  upon  an  information  laid  against  him  under  the 
Game  Laws. 

The  affidavits  upon  which  the  rule  was  obtained, 
stated,  that  the  prosecutor  had  not  been  duly  summoned 
to  appear  before  the  defendant,  to  answer  the  informa- 
tion laid  against  him,  inasmuch  as  no  summons  for  that 
purpose  had  been  personally  served  upon  him;   that 
the  defendant,  nevertheless,  proceeded  to  examine  wit* 
nesses  in  support  of  the  information,  in  the  absence  of 
attorney  is  by    ^®  prosecutor ;  that  an  attorney,  employed  by  the  pro- 
law  entitled  to  secutor,  attended  on  his  behalf  at  the  hearing  of  the 
l^imsent,  ^ 

^Bl|to  act  for  the  defendant,  before  the  magistrate. 


Evidence 
in  support  of 
an  informa- 
tion before  a 
magistrate 
under  the 
Game  Laws, 
cannot  be  re- 
ceived in  the 
absence  of  the 
defendant,  at 
leait,  where 
he  has  not 
been  penon* 
ally  sum- 
moned to  ap- 
pear to  the 
mformation. 

whether,  in 
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mfonnation,  but  was  presented  by  tbe  defendant  fronl'  i826. 
cnm-ezamining  the  witnesses  called  in  support  of  the 
infonnation  ;  and  that  the  defendant,  after  hearing  the  "  v. 
witnesses,  convicted  the  prosecutor  in  a  penalty  of  20/.,  Commim?. 
at  the  same  time  declaring,  that  if  an  attorney  had  not 
attended  on  his  behalf,  he  should  have  fined  him  only 
10/.,  instead  of  20/.  The  affidavits  in  answer  to  the 
rale,  admitted  that  the  summons  to  appear  before  the 
defendant  was  not  personally  served  upon  the  prosecu- 
tor, but  stated  facts  from  which  it  was  clear,  that  the 
prosecutor  knew  that  such  a  summons  had  issued. 
Th^  also  admitted,  that  the  witnesses  had  been  exam- 
ined in  the  absence  of  the  prosecutor,  and  that  his 
attorney  had  been  prevented  cross-examining  them ;  but 
tliey  stated,  that  the  former  was  a  common  and  ordi- 
nary course  on  such  occasions,  and  that  the  cross 
examination  so  prevented,  was  upon  an  immaterial  and 
irrelevant  matter.  They  also  admitted  the  declaration 
with  respect  to  the  amount  of  the  fine,  but  denied  that 
Ae  defendant  had  any  malicious  or  corrupt  motive 
against  the  prosecutor  in  the  transaction. 

Coj^ey,  A.  G.,  and  Coleridge,  were  heard  in  shewing 
eause  against,  and  Scarlett,  and  Chitty  in  support  of, 
the  rule. 

Abbott,  C.  J. — Looking  at  the  affidavits  on  both 
tides,  they  do  not  appear  to  me  to  furnish  such  evidence 
of  malicious  or  qorrupt  motives  on  the  part  of  the  de- 
fendant, or  of  actual  injustice  worked  to  the  prosecutor, 
u  to  call  upon  us  to  make  this  rule  absolute ;  but  there 
does  appear  to  have  been  so  much  impropriety  in  the 
defendant's  conduct,  that  the  prosecutor  might  fairly  be 
induced  to  think  that  he  had  good  grounds  for  making 
this  application ;  and  therefore,  though  the  rule  must 
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fttruction  must  be  given  to  both.     Bat  I  think  the 
additional  clause  pointed  out  by  my  brother  Bayley,  in 
38  Geo.  3,  is  quite  decisive  to  shew  that  the  legislature 
IvHABiTAMTs  mcaut  to  exempt  the  lands  used  by  the  Company  from 
St  P     a     ^^y  additional  rateability  in  consequence  of  the  profit 
vie  GaiAT.    derived  from  the  tolls. 


The  King 

V. 

The 


LiTTLEDALE,  J.,  concurred. 

Order  of  Sessions  confirmed  (a). 

(a)  The  like  decision  took  place  in  another  case  resenred  by  the 
sessions,  upon  a  rate  made  upon  the  Company,  ^*  for  lands  for  wharft, 
basin,  warehouses,  engine*house,  lock-house,  gardens,  and  premise^ 
and  for  tolls  and  profits  arising  therefrom,"  for  the  relief  of  the  poor 
of  the  same  parish,  in  the  County  of  Worcetter.  In  this  assessment 
the  Company  had  been  rated  at  the  sum  of  1 1/.  As.  5iL,  which  the 
sessions  reduced  to  the  sum  of  14t.  Old. 


The  King  v.  The  Rev.  John  Commins. 

X  HIS  was  a  rule  calling  upon  the  defendant,  a  justice 
of  the  peace,  to  shew  cause  why  a  criminal  information 
should  not  be  filed  against  him,  for  illegally  and  cor* 
ruptly  convicting  one  William  Crudge,  in  a  penalty  of 
201.,  upon  an  information  laid  against  him  under  the 
Game  Laws. 

The  affidavits  upon  which  the  rule  was  obtainedi 
stated,  that  the  prosecutor  had  not  been  duly  summoned 
to  appear  before  the  defendant,  to  answer  the  informa- 
tion laid  against  him,  inasmuch  as  no  summons  for  that 
purpose  had  been  personally  served  upon  him;  that 
the  defendant,  nevertheless,  proceeded  to  examine  wit^ 
nesses  in  support  of  the  information,  in  the  absence  of 

such  case  an 

attorney  is  by  ^^^  prosecutor ;  that  an  attorney,  employed  by  the  pro- 
law  entiUed  to  secutor,  attended  on  his  behalf  at  the  hearing  of  the 
be  present,  "^ 

and  to  act  for  the  defendant,  before  the  magistrate. 


Evidence 
in  support  of 
an  informa- 
tion before  a 
magistrate 
under  the 
Game  Laws, 
cannot  be  re- 
ceived in  the 
absence  of  the 
defendant,  at 
leoitf  where 
he  has  not 
been  person^ 
ally  sum- 
moned to  ap- 
pear to  the 
information. 

Qturre, 
whether,  in 
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inlbniiation,  bat  was  presented  by  the  defendant  from*        i826. 
ano8»-ezaminuig  the  witnesses  called  in  support  of  the 
mformation  ;  and  that  the  defendant*  after  hearing  the  v. 

witnesaesy  convicted  the  prosecutor  in  a  penalty  of  20/.,  CoMmiii. 
at  the  same  tinie  declaring,  that  if  an  attorney  had  not 
attended  on  his  behalf,  he  should  have  fined  him  only 
10/.,  instead  of  20/.  The  affidavits  in  answer  to  the 
rale,  admitted  that  the  summons  to  appear  before  the 
defendant  was  not  personally  served  upon  the  prosecu- 
tor, but  stated  facts  from  which  it  was  clear,  that  the 
pRKecutor  knew  that  such  a  summons  had  issued. 
They  aldo  admitted,  that  the  witnesses  had  been  exam- 
ined in  the  absence  of  the  prosecutor,  and  that  his 
attorney  had  been  prevented  cross-examining  them ;  but 
they  stated,  that  the  former  was  a  common  and  ordi- 
aary  course  on  such  occasions,  and  that  the  cross 
examination  so  prevented,  was  upon  an  immaterial  and 
inelevaDt  matter.  They  also  admitted  the  declaration 
with  respect  to  the  amount  of  the  fine,  but  denied  that 
tlie  defendant  had  any  malicious  or  corrupt  motive 
against  the  prosecutor  in  the  transaction. 

Copley,  A.  G.,  and  Coleridge,  were  heard  in  shewing 
caose  against,  and  Scarlett,  and  Chitty  in  support  of, 
the  role. 

Abbott,  C.  J. — Looking  at  the  affidavits  on  both 
ndes,  they  do  not  appear  tome  to  furnish  such  evidence 
of  malicious  or  corrupt  motives  on  the  part  of  the  de- 
Smdant,  or  of  actual  injustice  worked  to  the  prosecutor, 
as  to  call  upon  us  to  make  this  rule  absolute ;  but  there 
does  appear  to  have  been  so  much  impropriety  in  the 
defendant's  conduct,  that  the  prosecutor  might  fairly  be 
ladaced  to  think  that  he  had  good  grounds  for  making 
this  application ;  and  therefore,  though  the  rule  must 
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1826.        be  discharged,  I  think  it  must  be  upon  payment  of  th« 

Jr^l^'      costs  by  the  defendant.    It  is  admitted  that  the  sum- 
The  Kino  -^  .... 

V.  mons  was  not  personally  served,  which  is  clearly  irre- 

gular; for  we  have  recently  decided,  that  the  record  ol 
a  conviction  by  default,  upon  the  5  Ann.  c.  14,  must 
shew  that  the  defendant  has  been  personally  summoned 
to  appear  to  the  information  (a).  It  seems  clear,  how- 
ever, that  the  prosecutor  knew  of  the  summons  having 
been  taken  out  against  him ;  and  therefore,  though  hi 
was  not  personally  served  with  it,  he  has  not  sustained 
any  injury,  for  he  might  have  appeared  if  he  had 
thought  proper.  Whether  the  defendant  was  or  was  not 
bound,  in  point  of  law  to  permit  the  prosecutor's  attor« 
ney  to  be  present,  and  to  act  for  him,  I  will  not  upon 
the  present  occasion  pretend  to  decide ;  it  is  a  very  im« 
portant  question,  and  whenever  it  is  regularly  brought 
before  me,  I  shall  give  it  that  grave  consideration  which 
it  deserves  (6) ;  but  having  permitted  him  to  be  present^ 
and  to  act,  the  defendant  was  wrong  in  interrupting  himi 
even  though  the  interruption  might  be  immaterial.  la 
making  the  declaration  which  it  is  admitted  he  madeii 
respecting  the  amount  of  the  fine,  the  defendant  acted, 
to  say  the  least,  very  indiscreetly  and  unadvisedly,  and 
I  much  disapprove  of  his  conduct  in  that  respedL 
Upon  the  whole,  though  I  consider  the  defendant's  coor 
duct  to  have  been  extremely  improper,  still,  as  I  do  not 
see  sufficient  proof  of  malice  or  corruption,  I  think  the 
justice  of  the  case  will  be  satisfied  by  discharging  th« 
rule,  upon  payment  of  the  costs  by  the  defendant. 

Bay  LEY,  J. — I  am  of  the  same  opinion.    I  will 

(a)  Rex  V.  Hall,  ante,  vol.  iii.,  19.  See  Paley  on  Convictions,  9di 
edit,  by  Dowling,  133,  et  seq. 

(6)  Cox  V.  Ckfleridge.  Ante,  vol.  i.,  142*  1  B.  &  C.  37.  PlO^ 
on  Convictions,  2d  edit,  by  Dowling,  27,  n.  (1). 
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meiely  add,  that  there  seems  to  be  a  general,  but  erro- 

eeoas,  practice  among  justices  of  the  peace,  of  taking     The  Kimo 

erideoce  in  cases  like  the  present,  in  the  absence  of  the  v* 

party  accused ;  as  was  done  in  the  present  case.     It  is 

a  highly  irregular  and  improper  course,  and  it  must  be 

eonected. 

Abbott,  C.  J.-^I  had  intended  to  make  the  same  re- 
muik.  It  is  quite  necessary  that  such  an  irregularity 
dioold  be  altered.  It  is  a  most  improper  practice,  and 
I  trust  it  will  be  abandoned  for  the  future* 

The  other  Judges  concurred. 

Rule  discharged,  upon  payment  of  costs 
by  the  defendant. 


The  King  v.  Th6mas  pLowEtt. 

lUDICTMENT  for  embezzlement,  under  the  statute  An  indict- 
9B  Geo.  3,  c.  86,  stated,  that  the  prisoner,  being  the  SSlemenir" 
ier?ant  of  the  prosecutor,  on,  &c.,  did,  by  virtue  of  his  ^i^cier  39  6. 
OBpIoyment  as  such  servant,  receive  and  take  into  his  describe  spe- 

lion,  for  and  on  account  of  the  prosecutor,  divers  o^f al*y  80™^ 

'^  of  the  property 

of  money,  amounting  in  the  whole  to  a  large  sum  of  embezzled. 

f,  to  foit,  the  sum  oflOL,  and  afterwards  embezzled  goner'pleSed 
St    At  the  Wiltshire  Lent  astfizes,  1825,  the  prisoner  guilty  to  aa 
pleaded  guilty  to  this  indictment,  and  was  adjudged  to  charging,'^ 
be  transported  beyond  seas  for  the  term  of  seven  years :  '*  ^^^  ^^  ^^' 

,  ceived  and 

■pon  that  judgment  a  writ  of  error  was  brought.  took;  on  ac- 

count of  his 
Barter,  diTen  sams  of  money,  amounting  in  the  whole  to  a  large  sum  of  moneys  to 
vity  the  som  of  10/.,  and  emtfmled  the  same,"  and  was  adjudg^  to  be  transported  i 
Hdd,  that  the  indictment  was  bad ;  and  the  Court  reversed  the  judgment^  and  re« 
tnedto  femand  die  prisooer. 

▼OL.  IV*  H 


Rex 

V. 

Flows*. 
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1826.  Chitiyf  finr.  the  prisoner,  was  stopped  by  the  Co«rt, 

who  desired  to  hear 

R.  Bayly,  control.  This  indictment  is  maintainable; 
and  Rex  v.  Johnson  (a)  is  an  authority  in  point.  It 
was  there  held,  that  in  an  indictment  upon  this  very 
statute,  39  Geo,  3,  c.  86,  for  embezzling  bank  notes,  it 
was  a  sufficient  description  of  the  notes  to  say,  divers, 
to  wit,  nine  bank  notes,  for  the  payment  of  divers  sums 
of  money,  amounting  in  the  whole  to  a  certain  sum  of 
money,  to  wit,  the  sum  of  9/.,  and  of  the  value  of  9/. 
{^Bayley,  J.  That  was  because  the  word  bank  note, 
being  mentioned  in  the  act  of  parliament,  was  held  to 
be  a  sufficient  description  of  the  species  of  property 
charged  to  be  embezzled].  But  the  word  money  is  also 
mentioned  in  the  act  of  parliament:  and  it  has  been 
held,  that  in  an  indictment  for  embezzling  money,  it  is 
not  necessary  to  set  out  the  precise  sum  charged  to  be 
embezzled.  Rex  v.  Carson  (b).  [Bay ley,  J.  This  in- 
dictment does  not  state  to  whom  the  money  charged  to 
have  been  embezzled  belonged,  and  is  clearly  bad  in  that 
respect,  upon  the  authority  of  Rex  v.  McGregor  (c)]. 
But  even  if  the  indictment  is  held  insufficient,  still  as 
the  prisoner  has  pleaded  guilty,  and  ought  not  to  escape 
with  impunity,  this  Court  will  not  discharge  him,  bat 
will  remand  him  back  to  the  inferior  Court,  in  order  that 
a  sufficient  indictment  may  be  prepared,  and  the  ends 
of  justice  saved  from  being  thus  defeated. 

Abbott,  C.  J. — ^The  case  of  Rex  v.  Furneaux  (d),  is 
quite  decisive  of  the  present.  There,  the  indictment 
charged  that  the  prisoner,  being  a  servant,  &c.,  received 
the  sum  of  one  pound  eleven  shillings,  for  and  on  account 

(a)  3  M.  &  S.  539.  (c)  3  B.  &  P.  1 06. 

(6)  Russ.  &  Ry.  Cr.  Ca.  303.  (rf)  Russ.  &  Ry.  Cr.  Ca.  335. 
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of  his  master,  and  feloniously  embezzled  the  same,  8cc. 
It  was  proved  that  1/.  lis.  was  paid  to  the  prisoner  on 
accoant  of  his  master,  but  it  did  not  appear  whether  the 
same  was  paid  by  a  one  pound  note,  and  eleven  shil- 
lings in  silver,  or  by  two  notes  of  1/.  each,  or  by  a  2/. 
oote,  and  the  change  given  by  the  prisoner.  The  jury 
foond  the  prisoner  guilty.  A  question  was  reserved  for 
the  opinion  of  the  Judges,  whether  the  property  received 
was  properly  set  out  in  the  indictment,  or  whether  it 
ought  not  to  have  been  specifically  set  out;  and  in 
Trinity  term,  1817,  all  the  Judges  were  of  opinion, 
{Burrough,  J.,  dissentiente,)  that  the  indictment  ought 
to  set  out  specifically,  at  least  some  article  of  the  pro- 
perty embezzled ;  and  they  held  the  conviction  wrong. 
Afterwards,  in  Michaelmas  term,  1 8 1 7,  in  Rex  v.  Tyers  (a), 
it  was  held  upon  a  question  reserved  by  me  for  the  opi- 
oioQ  of  the  Judges,  that  an  indictment  for  embezzling, 
mist  describe,  according  to  the  fact,  some  of  the  pro- 
perty embezzled.  Now,  here,  the  indictment  does  not 
iiBsenbe  any  part  of  the  property  embezzled;  it  is, 
dierefore,  insufilcient,  and  the  judgment  must  be  re- 
fnsed.  I  think  also,  that  the  prisoner  must  be  dis- 
darged.  There  is  no  party  present  whom  we  can  bind 
0fer  to  prosecute ;  it  would  be  difficult  to  say,  to  what 
Otttody  we  could  properly  commit  the  prisoner ;  and  in 
die  absence  of  any  direct  precedent  or  authority  for 
nefa  a  step,  I  think  we  shall  be  going  too  far  if  we  were 
to  remand  the  prisoner. 
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Rex 

V. 

Flower. 


The  rest  of  the  Court  concurred. 


Judgment  reversed,  and  the  prisoner  discharged  (6), 

{a)  Ross.  &  Ry.  Cr.  Ca.  402. 

<^)  Upoa  this  latter  point,  see  Rex  ▼.  Ellis,  ante,  29. 
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TheM  AYOR  and  Corporation  of  Bristolv^Visger. 

In  an  action  rp 

for  tolls  due  X  HIS  was  an  action  for  tolls  due  from  the  defendant 

tion  OiTd^"  ^^  *^®  plaintiffs,  in  respect  of  divers  goods,  wares,  and 

fendani,  who  merchandise  brought  into  the  city  of  Bristol,    The  de- 

the  character  fondant  had  obtained  a  rule,  upon  the  ordinary  affidavit, 

of  a  corporator  for  leave  as  a  freeman  of  the  city  of  Bristol,  to  iiis[iect 

of  action  such  of  the  corporation  books  as  had  reference  to  the 

arose,  but  subject  of  this  action. 

before  tnal,  •* 

has  no  right  to 

corooration  ^'  ^'  Taunton,  on  a  former  day,  obtained  a  rule  nisi 

books,  and  to  discharge  the  rule  above-mentioned,  on  the  ground 

considered  as  ^^^^  ^^^  defendant,  being  a  stranger  to  the  corporation 

a  foreigner  at  the  time  the  demand  for  the  tolls  was  incurred,  had 

quoad  tlus 

action.  no  right  to  inspect  the  corporation  books.     The  action 

was  brought  for  tolls  due  and  payable  in  respect  of 
goods,  wares,  and  merchandise  brought  into  Bristol, 
before  the  16th  July,  1825,  on  which  day,  and  not  pre- 
viously, the  defendant  was  admitted  a  burgess  of  Bristol. 

Tindal  and  Bompas  now  shewed  cause,  and  contended, 
that,  as  the  defendant  was  actually  an  admitted  freeman 
at  the  time  the  original  application  was  made,  he  was 
entitled  to  retain  the  rule  for  inspecting  the  corporation 
books,  although  the  cause  of  action  arose  before  his 
admission.  They  cited  Rex  v.  The  Fraternity  of  Host' 
men  in  Newcastle  upon  Tyne  (a),  and  The  Mayor  of 
Southampton  v.  Graves  (6). 

W.  E.  Taunton,  control,  was  stopped  by  the  Court. 

Abbott,  C.  J. — ^The  question  is,  whether  by  the  cir- 

(fl)  2  Stra.  1 230.  (jb)  8  T.  R.  590. 


EASTER   TERM,    SEVENTH    GEO.    IV, 

camstance  of  this  defendant  having  acquired  a  corporate 
character  after  the  period  of  time  to  which  this  action 
relates,  he  is  now  entitled  to  inspect  the  corporate  books, 
which,  unless  he  had  acquired  the  character  of  a  corpo- 
rator, he  would  have  had  no  right  to  do.  We  are  all  of 
opinion,  that  as  far  as  regards  this  action,  and  the  sub- 
ject of  it,  the  defendant  must  be  considered  as  a  stranger 
to  the  corporation,  and  has  no  right  to  inspect  its  books. 
The  rule,  therefore,  for  setting  aside  the  original  rule 
must  be  made  absolute. 
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The  Mayor 
OF  Bristol 

V. 
Vl5GER. 


Rule  absolute. 


The  Kino  v.  Lacy,  clerk. 

vIn  /ippeal  by  the  Rev.  Richard  Lacy,  rector  of  the 
parish  of  Whiston,  against  an  order  made  by  a  magis- 
trate, for  the  paj-ment  of  the  sum  of  12/.  5$,,  being  the 
amount  of  a  highway  assessment  upon  him  for  the  town- 
ship of  Whiston,  the  sessions  confirmed  the  order^  subject 
to  the  opinion  of  this  Court  upon  the  following  case : 

In  the  56  Geo.  3,  an  act  was  passed,  intituled,  "  An 
Act  for  inclosing  Lands  in  the  Parish  of  Whiston,  in  the 
County  of  York,**  in  which  act  is  the  following  clause  : 
**  And  whereas  it  is  convenient  and  desirable  that  all 
and  singular  the  great  tithes  rendered  or  payable  in 
kind  or  otherwise ;  and  all  ecclesiastical  dues,  moduses, 
compositions,  or  other  payments  in  money,  or  prescrip- 
tive rights  whatsoever  in  lieu  thereof,  which  can  or  may 
henceforth  arise  or  grow  due  or  payable  to  the  said 
Richard  Lacy,  and  his  successors,  rectors  of  the  parish 
of  Whiston,  aforesaid,  for  the  time  being ;  out  of,  or 
fiom,  or  for,  and  in  respect  of,  as  well  the  said  several 


By  a  pri- 
vate inclosure 
act,  the  great 
tithes  payable 
to  the  rector 
of  a  parish 
were  abolish- 
ed, aod  the 
commissioD- 
ers  were  di- 
rected "  to 
ascertain  the 
net  value  of 
the  tithes,  and 
to  affix  9,  fair 
clear  aimual 
rent  per  acre, 
in  lieu  of,  and 
in  compensa- 
tion for,  the 
tithes,  to  the 
rector:" — 
Held,  that 
such  rent  was 
rateable  to  the 
repair  of  the 
highways  in 
the  \aaxda  of 
the  rector% 
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1826.  commons  and  parcels  of  waste  ground,  by  this  act  di- 
rected to  be  divided,  allotted,  and  enclosed,  as  the 
several  and  respective  messuages,  cottages,  tofts,  garths, 
gardens,  orchards,  and  ancient  inclosed  lands  and 
grounds,  and  other  hereditaments,  situate,  lying  and 
being  within  the  said  parish,  shall  be  abolished  and 
extinguished ;  and  that  in  lieu  thereof,  within  so  much 
of  the  said  parish  as  lies  within  the  said  manor  of 
Whiston,  an  adequate  compensation  should  be  made  to 
the  said  Richard  Lact/,  and  his  successors,  rectors  of 
the  parish  of  Whistorij  aforesaid,  for  the  time  being,  by 
a  com  rent  or  rents,  as  hereinafter  mentioned,  and  that 
in  lieu  thereof,  within  so  much  of  the  said  parish  as  lies 
within  the  said  manor  otMorthen,  an  adequate  compen- 
sation should  be  made  to  the  said  Richard  Lact/,  and 
his  successors,  by  an  allotment,  or  allotments  of  land, 
as  hereinafter  mentioned  :  Be  it  therefore  enacted,  that 
the  said  commissioners  shall,  and  they  are  hereby  re- 
quired, to  ascertain  the  net  value  of  all  great  tithea 
and  moduses  issuing,  or  that  may  arise  and  renew  from^ 
out  of,  in,  or  upon,  so  much  of  the  said  commons  and 
ancient  inclosures  of  the  said  parish,  as  lie  within  the 
said  manor  of  Whiston,  with  respect  to  each  owner's  or 
proprietor's  share  thereof;  and  to  affix  a  fair  clear  an« 
nual  rent  or  sum  of  money  per  acre,  in  Ueu  of  such 
great  tithes  and  moduses,  and  as  an  adequate  compen?* 
sation  and  satisfaction  for  the  same,  to  the  said  Richard 
Lacy,  and  his  successors,  rectors  of  Whiston,  aforesaid ; 
and  shall  in  and  by  their  award  hereinafter  directed  to 
be  made,  ascertain  and  distinctly  set  forth  against  the 
name  of  each  owner  of  common  allotment,  and  ancient 
boundaries,  at  the  time  of  making  such  their  award,  the 
exact  measurement  of  each  field  or  inclosure  consti- 
tuting his,  her,  or  their  property,  within  thq  manor  of 
Whiston,  aforesaid,  and  the  annual  rents  or  sums  of 
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money  per  acre,  to  be  hereafter  issuing  from  each  field 
or  inclosare  respectively^  in  lieu  of  all  great  tithes  and 
modases,  as  aforesaid;  which  said  rents  and  sums  of 
Booey  shall  be  payable  and  paid  for  ever  by  the  several 
owners  or  occupiers  thereof^  by  four  equal  quarterly 
payments  in  every  year ;  that  is  to  say^  on  the  12th 
day  of  Februarif,  the  12th -day  of  May,  the  12th  day  of 
August,  and  the  12th  day  of  November,  the  first  pay- 
flKnt  thereof  to  begin  and  be  made  on  the  12th  day  of 
February,  in  such  year  as  the  said  commissioners  in 
their  award  shall  order  or  direct."  The  rector  was  to 
have  an  allotment  in  lieu  of  small  tithes.  In  the  year 
1825,  the  Rev.  JR.  Lacy  was  rated  for  the  repairs  of  the 
highways  in  the  township  of  Whiston,  at  the  sum  of 
12/.  5§.,  in  respect  of  the  com  rents  given  to  him  in  lieu 
of  tithes.  This  he  refused  to  pay;  and  upon  such  re- 
fusal^ the  order  appealed  against  was  made. 

Tmdal,  in  support  of  the  order  of  sessions.  The  com 
nots  in  this  case  are  liable  to  the  highway  rates.  The 
General  Highway  Act,  13  Geo.  3,  c.  78,  s.  45,  directs 
the  assessments  to  be  made  ''  upon  every  occupier  of 
hodsy  tenements,  woods,  tithes,  and  hereditaments, 
within  the  parish,  township,  or  place ;"  and  the  only 
faestion,  tha!efore,  is,  whether  this  corn  rent,  being 
nbstitiited  for  tithes,  can  be  considered  tithes,  within 
the  meaning  of  that  statute.  Now,  it  is  given,  in  the 
words  of  the  inclosure  act,  in  lieu  of  '*  all  and  singular 
&e  great  tithes  payable  in  kind  or  otherwise,  all  eccle- 
nistical  dues,  moduses,  compositions,  or  other  payments 
ia  money.''  Unless,  therefore,  there  are  words  expressly 
making  it  payable  without  any  deduction  in  respect  of 
cates,  the  corn  rent  stands  in  the  place  of  the  tithes, 
and  is  liaUe  to  all  the  burthens  to  which  the  tithes 
themsdves  were  liable.      For  this  position  there  are 
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1826.        maay  authorities,  as  Loumdes  r.  Home  {a).  Rex  v.  JBol^ 
j^Bx         dero  (i).     In  Rex  v.  Toms  (c),  the  money  was  paid  to  tiie 
V.  rector,  *'  clear  of  all  taxes,  deductions,  charges,  and  ex- 

penses, parochial,  parliamentary,  or  otherwise,  whatsot 
ever;"  and  in  Chatfield  v.  Ru$ton(d), the  com  rent  waa 
payable,  '^  free  and  clear  from  all  rates,  taxes,  and  deduce 
tions  whatsoever  ;*'  and  the  decision  in  both  those  casea 
tunned  upon  the  exemption.  It  will  be  urged  that  the 
provision  for  the  commissioners  to  ascertain  the  net  vo-i 
lue  of  the  tithes,  and  to  affix  a  clear  annual  rent  iu 
lieu  of  them,  implies  an  intention  to  exempt  this  com 
rent  from  rates ;  but  fairly  considered,  it  does  not  go 
that  length :  the  '^  net  value"  of  the  tithes,  means,  the 
amount  of  the  tithes,  minus  the  expenses  incurred  by 
the  rector  in  collecting  and  realizing  them :  and  the 
'*  clear  annual  rent"  means  the  amount  of  the  rent  aa* 
ascertained  by  and  after  the  preceding  calculation  off 
the  net  amount  of  the  tithes.  Poor  rates,  and  highway 
rates,  are  fluctuating  charges,  and  it  would  be  impos- 
sible to  make  an  estimate  of  them,  therefore,  so  as  toi 
ascertain  the  net  value  of  the  tithes,  after  allowing  for 
those  rates. 

Blackbume,  contr^.  First,  a  com  rent,  like  that  now- 
under  consideration,  is  not  rateable  under  the  (General 
Highway  Act,  13  Geo,  3,  c.  78.  There  is  no  analogy 
between  poor  rates  and  highway  rates;  the  13  Geo,  3» 
c.  78,  differs  from  the  43  Eliz.  c.  2,  in  its  language,  its 
spirit,  and  its  object :  and,  therefore,  no  inference  can 
with  justice  be  drawn  in  support  of  the  rate  in  this  case, 
from  the  decisions  in  cases  arising  upon  the  latter  sta* 
tute.     In  that  statute,  *'  rectors  and  vicars  "  are  eic- 

(a)  2  W.  Bl.  1252.  (c)  1  Doug.  401. 

(6)  Ante,  vol.  iii.,  281.    4  B.  &        (rf)  Ante,  vol.  iii.,  107  ;  3  B.ft; 
C.  467.  C.  863. 
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piessly  Damed  as  persons  liable  to  be  rated  to  the  relief 
of  the  poor,  and  with  abundant  propriety  and  reason*       ''r^ 
la  early  ages,  when  there  was  no  legal  provision  for  the  ^' 

mainteoaoce  of  the  poor,  the  clergy  were  ander  a  moral 
And  apiritaal  obligation  to  relieve  them  out  of  the  profits 
of  their  livings ;  and  it  was  just  and  natural,  therefore, 
that  the  statute  should  make  them  liable  to  be  rated  in 
nsfoct  of  the  profits  of  their  livings,  by  whatever 
means  those  profits  accrued.  By  the  common  law,  the 
general  charge  of  repairing  all  highways  lies  on  the 
OGcnpiers  of  the  lands  in  the  parish  wherein  the  high- 
ways are ;  that  is,  upon  the  persons  who  use  the  roads ; 
and  therefore,  the  13  Geo.  3,  c.  78,  casts  the  burthen  of 
repairing  roads  upon  the  same  description  of  persons, 
nundy,  "  the  inhabitants  and  occupiers  of  lands,  tene- 
OKiits,  woods,  tithes,  and  hereditaments,  within  the 
farisb,  township,  or  place;"  and  the  statute  work  is 
secordingly  directed  to  be  done  or  computed  for,  in 
pioportioD  to  the  value  of  the  lands  occupied,  or  to  the 
aamber  of  teams  kept  and  used,  by  the  party  rated. 
Tkis  distinction  between  the  two  statutes  is  particularly 
pomtcd  oat  by  Bay  ley,  J.,  in  his  judgment  in  the  case 
af  Hex  V.  The  Justices,  of  Buckinghamshire  (a).  There 
die  question  was,  whether  a  rector  who  let  his  tithes  by 
farol  to  the  occupiers  of  the  land,  in  respect  of  which 
the  tithes  arose,  and  received  a  half-yearly  composition 
io  the  nature  of  rent,  could  be  treated  as  an  occupier  of 
tithes  within  the  meaning  of  the  General  Highway  Act, 
and  rateable  to  the  highways  in  the  parish ;  and  though 
the  Court  did  not  think  it  necessary  to  decide  the 
qvestion  there,  the  inclination  of  their  opinion  seems  to 
have  been  that  the  rector  was  not  rateable,  and  they 
discha^ed  a  rule  for  a  mandamus  to  Justices  to  compel 
Uiem  to  enforce  the.  pay  meat  of  the  rate.     So  in  Under" 

(«)  Ante,  vol.  i.,  3^9  ;  1  B.  &  C  485. 
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hill  V.  Ellicambe  (a),  where  the  circumstances  were  of  a 
amiiar  kind,  the  court  of  Exchequer  seem  to  hare 
thought  a  parson  not  liable  to  be  rated.  Here,  the 
defendant  is  clearly  not  within  the  letter  of  the  statute, 
for  he  is  not  an  occupier  of  tithes ;  neither  is  he  within 
the  spirit  of  the  statute,  for  the  object  was  to  charge 
occupiers,  and  occupiers  only.  Second,  the  corn  rent 
in  this  case  is  expressly  exempted  from  all  rates  by  the 
Inclosure  Act.  The  direction  to  ascertain  the  net  valM§ 
of  the  tithes^  and  to  affix  a  clear  annual  rent  in  lieu  of 
them,  amounts  to  such  an  exemption.  The  '^  net 
value''  of  the  tithes  may  fairly  be  argued  to  mean  their 
value  after  deducting  the  amount  of  rates ;  but  even  U 
that  is  doubtful,  a  **  clear  annual  rent''  must  mean  an 
annual  rent  clear  of,  that  is,  free  from,  all  rates  or  de- 
ductions of  any  kind;  for  a  rent  which  is  subject  to 
rates,  cannot  be  said  to  be  clear.  In  a  contract  of  ee 
much  importance  between  a  rector  and  his  parishionenip 
every  word  must  be  supposed  to  have  some  meaning; 
and  unless  the  word  clear  is  held  to  mean  clear  of  M 
deductions,  it  must  be  treated  as  utterly  senseless,  and 
must  be  omitted  in  the  reading  of  the  act. 

The  case  was  argued  at  the  Sittings  in  Banco  after 
last  term,  when  the  Court  took  time  for  consideratioii4 
Judgment  was  now  delivered  by 

Bayley,  J. — ^The  question  in  this  case  was,  whether 
a  corn  rent  payable  under  an  inclosure  act  to  the  rector 
of  Whiston,  in  lieu  of  tithes,  was  liable  to  be  assessed  to 
a  highway  rate.  Two  objections  were  made  to  tlie 
rate.  One,  that  the  com  rent  was,  virtually,  if  not 
expressly,  exempted  from  all  rates  by  the  inclosure  aet^ 
which  directed  the  rent  to  be  fixed  according  to  the  net 
value  of  the  tithes,  and  to  be  a  clear  rent;  by  which 

(a)  1  M'CleUnd  &  Younge,  450. 
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expieations  it  was  contended  was  meant  a  tent  free 
from  ratCM :  the  other)  that  tithes,  in  the  general  sense 
of  the  word,  that  is  tithes  not  impropriate  or  appro* 
priatioDs  of  tithes,  were  exempt  from  highway  rates, 
md  therefore,  that  this  corn  rent«  which  was  payable  in 
lica  of  tithes,  must  be  exempt  also.  Upon  the  second 
point,  it  must  be  considered  as  settled,  by  the  case  of 
Etx  ¥.  Boldero  (a),  that  a  com  rent  stands  upon  the 
tune  footing  as  the  tithes  for  which  it  is  substituted, 
aid  therefore,  that  if  the  tithes  themselves  would  have 
been  liable,  the  com  rent,  unless  specially  exempted  by 
die  inclosuie  act,  is  liable  also.  Then,  is  the  corn  rent 
ia  this  case  specially  exempted  by  the  inclosure  act  ? 
The  parish  of  Whiston  is  situate  within  two  manors, 
WUiion  and  Morihen,  and  the  inclosure  act  extends  to 
koth.  Part  of  the  parish  constitutes  a  distinct  and 
ttparate  township,  and  the  rate  extends  to  that  town- 
Aip  only.  The  act  directs  that  the  rector,  being  rector 
^  the  parish,  shall  have,  out  of  the  wastes  of  both 
■uiors,  an  allotment  equivalent  in  value  to  all  the 
■ttll  tithes  and  payments  in  lieu  of  small  tithes  within 
both  the  manors,  regard  being  had  to  the  amount  of  the 
ttall  tithes  payable  out  of  the  old  inclosures  and  com- 
■ons  within  each  of  the  manors  respectively.  But  the 
act  contains  no  provision  for  exempting  that  allotment 
bom  the  burthen  of  parochial  rates,  and  it  would,  there- 
in, of  course,  be  liable  to  it.  The  act  then  makes  a 
fnviftion  in  lieu  of  great  tithes,  and  directs,  that  com- 
pBMation  shall  be  made  for  those  of  Whiston  manor  by 
a  com  rent,  and  for  those  of  Morihen  manor  by  an 
doCment;  but  it  contains  no  clause  exempting  that 
iBotment  from  the  burthen  of  parochial  rates,  and  it 
ilao  would,  therefore,  of  course,  be  liable  to  it.  The 
coouDiisioneiB  are  directed  to  ascertain  the  net  value  of 

(4)  Antcy  vol.  iii.,  281.    4  B.  &  C.  467. 
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1826.         all  the  great  tithes,  in  the  manor  of  Whistotf,  with  res- 
j^^^         pect  to  each  owner's  share  thereof,  and  to  affix  a  fair, 
V.  clear,  annual  rent  per  acre,  in  lieu  of  such  great  tithes ; 

and  the  question  is,  what  is  to  be  understood  as  the 
meaning  of  the  term,  the  **  net  value  of  the  tithes."  If 
by  the  word  net,  is  meant  the  value  after  deducting* 
not  only  the  expenses  of  collecting  and  getting  in,  bat 
the  amount  of  all  parochial  burthens,  the  com  rent  is 
exempt ;  but  if  the  word  net  refers  only  to  the  expenses 
of  collecting  and  getting  in,  the  corn  rent  remains  liable 
to  all  such  parochial  burthens  as  the  tithes  would  other- 
wise have  to  bear:  and  we  are  of  opinion  that  the 
word  must  be  understood  in  the  latter  limited  sense 
only.  The  expenses  of  collecting  and  getting  in  are 
easy  of  calculation,  and  are  always  nearly  the  same ; 
they  can  vary  only  according  as  the  price  of  labour  antf 
the  accidents  of  the  season  vary ;  but  the  parochial 
burthens  are  likely  to  vary  in  a  much  greater  degree ; 
and  if  it  was  intended  to  exempt  the  rector  from  them 
with  reference  to  this  com  rent,  there  seems  no  con« 
ceivable  reason  why  he  should  not  have  been  exempted 
from  them  with  reference  to  his  allotments  also.  Cer- 
tainly, the  probability  is  that  he  was  intended  to  be 
wholly  exempted,  or  wholly  liable.  Then  does  the 
highway  act  apply  only  to  tithes  impropriate  and  ap« 
propriations  of  tithes,  or  does  it  extend  to  tithes  gene- 
rally? The  language  of  the  13  Geo.  3,  c.  78,  s.46,  and 
of  the  43  Eliz.,  c.  2,  is  exceeding  different.  In  the 
former  the  assessment  is  upon  every  ^'  occupier  of  landig 
tenements,  woods,  tithes,  and  hereditaments  within  the 
parish  ;"  by  the  latter,  it  is  to  be  upon  every  "  inhabi- 
tant, parson,  and  vicar,  and  other  occupier  of  lands^ 
houses,  tithes  impropriate,  appropriations  of  tithes,  coal 
mines,  or  saleable  underwoods."  The  motive  for  speci- 
fically naming  tithes  impropriate  and  appropriations  of 
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tithes,  there  was  probably  this ;  that  all  other  descrip- 
tions of  tithe,  all  tithes  in  the  hands  of  the  incumbent, 
had  already  been  made  chargeable  by  the  words  *'  parson 
and  vicar/'  and  the  other  specific  descriptions  of  tithes 
were  added,  to  comprehend  such  as  should  be  in  the 
bands  of  laymen,  and  which  would,  therefore,  not  come 
m  under  the  words  "  parson  and  vicar :"  the  object  of 
the  legislature  being  to  include  all  possible  descriptions 
of  tithes,  in  whatever  hands  they  might  be.  In  the  high- 
way act,  the  only  word  used  is  the  generic  term  tithes, 
and  that  must  at  once  comprehend  within  itself  every 
species  of  tithes,  unless  there  are  other  words  in  other 
parts  of  the  act,  shewing  a  clear  intention  to  the  con- 
tiary.  But  there  are  no  such  words ;  we  can,  therefore, 
presume  no  such  intention,  and  that  being  the  case>  we 
are  of  opinion  that  this  corn  rent  is  in  substance  tithes, 
and  as  such  liable  to  this  rate.  The  order  of  sessions, 
therefore,  must  be  confirmed. 

Order  of  Sessions  confirmed. 


{Court  of  Exchequer). 

Rex  v.  Morley. 

1  HIS  case,  the  facts  and  arguments  in  which  are  suffi-     An  informa 

cicntly  detailed  in  the  judgment  of  the  Court,  was  tha^JhediE 

argued,  in   Michaelmas  Term  last,  by  the  Attorney-  fendantim- 

General,  Clerk,  and  Walton,  for  the  Crown,  and  by  caused  to  be 

Piatt  for  the  defendant.    The  Court  took  time  to  con-  TPP'^^,. 

....  .  foreign  silks, 

nder  their  judgment,  which  was  now  delivered  by  Gar-  is  bad  for  un- 
m,  B.,  as  follows :—  ^^^^°^y- 

This  was  an  information  filed  by  his  Majesty's  At- 
^mey-General,  on  the  statute  6  Geo,  3,  c.  28  (a), 

(«)  The  6  Geo.  3,  c.  28,  was  continued  by  the  following  statutes : 
^^  Geo.  3,  c.  49 ;   17  Geo.  3,  c.  S5  ;   32  Geo.  3,  c.  72 ;  35  Geo.  3. 
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1826.         which  enacts  that  no  foreign  silks  or  velvets  shall  be 
^2x  imported  or  brought  into  Great  Britain  upon  pain  of 

^'  being  seized,  and  upon  the  further  penalty  of  100/.,  to 

be  paid  by  the  importer  thereof,  for  each  piece  so  im- 
ported,  together  with  costs  of  suit.  The  allegation  in 
the  first  count  of  this  information,  upon  which,  at 
the  trial,  the  verdict  was  taken,  is,  that  the  defendant 
imported  or  caused  to  be  imported,  certain  foreign 
silks,  8cc. 

On  the  part  of  the  defendant,  the  Court,  upon  the 
motion  of  Mr.  Piatt,  granted  a  rule  to  shew  cause  why 
the  judgment  should  not  be  arrested,  on  the  gronnd 
that  the  allegation  being  in  the  alternative,  that  he  im« 
ported  or  caused  to  be  imported,  was  uncertain  and 
bad,  inasmuch  as  it  does  not  appear  with  what  offence 
the  defendant  was  charged. 

The  case  was  argued  by  Mr.  Attorney-General  and 
other  gentlemen  in  support  of  the  information,  and  by 
Mr.  Piatt  in  maintainence  of  his  objection,  (in  the  ab- 
sence of  the  Lord  Chief  Baron) ;  the  Court  took  time 
to  consider  the  authorities  cited,  and  subsequently  Mr. 
Baron  Graham  signified  his  concurrence  in  the  judg- 
ment which  I  am  about  to  pronounce,  and  had  pre- 
pared himself  to  deliver  it. 

In  support  of  the  information,  it  was  insisted  that 
the  offence,  though  laid  in  the  alternative,  was  only 
one  charge,  that  of  importing ;  for  he  who  causes  to  bo 
imported,  may  properly  be  said  to  be  the  importer ;  and 
it  is  of  no  importance  whether  the  act  done  be  his  own 

c.  38,  s.  3 ;  42  Geo.  3,  c.  79,  s.  4;  43  Geo.  3,  g.  133,  s.  2;  and 
made  perpetual  by  48  Geo.  3,  c.  22.  These  acts  were,  with  the  seye- 
ral  acts  relating  to  the  customs,  repealed  by  6  Geo.  4,  c.  105 ;  and 
by  6  Geo.  4,  c.  Ill ;  the  importation  of  foreign  wrought  silk  waa 
legalised  upon  payment  of  a  duty  of  30  per  cent,  upon  the  ?alue ; 
but  now,  by  7  Geo.  4,  c.  53,  the  duty  in  payable  upon  the  weight,  as 
expressed  in  the  schedule,  and  subject  to  the  pro?ifion  of  that  act. 
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peraonid  individual  act,  or  the  act  of  another  by  his  on*        1826. 
der  or  procurement;  that  it  matters  not,  whether  the       ^-^v^^ 
prohibited  article  imported  be  brought  into  this  country  v. 

I  m  a  ship  of  his  own,  or  on  his  own  person,  or  by  the  Morley. 
ihip  or  upon  the  person  of  another,  the  act  of  his  agent 
being  for  this  purpose  his  act;  that  the  charge  upoo: 
the  information  was  not  a  charge  of  two  separate  and 
distinct  offences,  but  of  one  offence,  which,  in  the 
language  of  the  statute  which  prohibits  the  act  and 
eieates  ibe  offence,  is  stated  in  the  alternative,  as  it 
m  in  the  information  described.  In  support  of  the 
mfonnation,  some  cases  were  cited ;  the  first  was  that' 
of  Wingfield  v.  Jtfftry  (a),  and  which  was  the  case  of 
an  information  in  the  Exchequer,  for  selling  live  cattle,, 
or  causing  them  to  be  sold ;  and  after  judgment  the. 
cige  came  on  in  the  Exchequer  Chamber,  upon  error, 
(A  the  ground  of  uncertainty  in  the  information,  be- 
ciDse  it  charged  the  ofience  in  the  disjunctive;  and 
fio//,  Chief  Justice,  inclined  that  it  was  ill  for  this  rea- 
Ml ;  but,  on  certificate  by  the  Barons,  that  the  course 
was  so  in  the  Exchequer,  and  since  the  jury  had  found 
tlie  defendant  guilty  as  to  one,  the  judgment  was 
affirmed. 

It  is  to  be  observed  that  the  words  of  the  3  &  4 
YJtm,  6,  c.  19,  (upon  which  probably  this  information 
was  founded)^  are,  that  no  person  being  a  butcher, 
shall  sell  or  cause  to  be  sold  cattle  alive  upon  pain  of 
forfeiture,  &c. 

Another  case,  which  was  strongly  relied  upon  to  sup- 
port the  present  information,  was  that  of  the  Attorney- 
General  ▼.  Farr  (6) :  there  the  information  charged  the 
defendant  with  having  been  assisting  or  otherwise  con^ 
cemed  in  unshipping  smuggled  goods ;  and  *  a  motion 
was  made  to  arrest  the  judgment,  on  the  ground  of 

(a)  1  Lcml  Raym.  284.  (b)  4  Pnce,  122. 


112  CASES    IN    THE    KIXG's    BEXCH, 

1826.         uncertainty  in  the  charge ;  that  information  was  foundec 
^"^^       on  the  statute  8  Anne,  c.  7,  by  which  it  is  enacted,  that 
V.  prohibited  goods  brought  into  this  country  shall  be  for- 

MoRLEY.  felted,  and  the  persons  who  shall  be  assisting  or  other- 
wise concerned  in  the  unshipping  thereof,  or  to  whose 
hands  the  same  shall  knowingly  come  after  the  unship- 
ping thereofi  shall  forfeit  treble  the  value.  The  Courti 
{Wood,  B.y  being  absent)^  after  argument,  expressed 
themselves  clearly  of  opinion  that  the  objection^  that 
the  information  charged  two  separate  offences,  was 
not  well  founded,  and  discharged  the  rule  for  arresting 
the  judgment.  It  was  further  insisted  on  the  part  of 
the  Crown,  in  the  present  case,  as  in  that  of  the  Attor^ 
ney  General  v.  Farr,  that  the  form  pursued  was  sane* 
tioned  by  all  the  precedents ;  and  it  was  urged,  that  to 
arrest  the  judgment  in  this  case  would  be  attended  with 
the  most  inconvenient  consequences.  I  will  here  ob- 
serve, before  I  proceed  to  state  the  cases  which  have 
been  adduced  in  support  of  the  objection,  and  the 
grounds  upon  which  we  are  of  opinion  that  we  are 
bound  to  sustain  and  give  effect  to  them,  that  if  upon 
inquiry  it  is  found  that  a  form,  which  has  long  been 
pursued,  is  inconsistent  with  the  rules  of  law  and  good 
pleadings  it  cannot  be  too  soon  reformed ;  and  the  con- 
sequences;  which  are  suggested  to  be  so  alarming  in 
prospect,  appear  to  amount  to  no  more  than  to  require^ 
that,  in  future,  the  pleader  should  attend  to  the  Ian* 
guage  of  the  statute  upon  which  the  proceeding  is  adopts 
ed,  instead  of  copying  a  faulty  precedent. 

I  shall  now  proceed  to  state  the  principles  upon 
which  we  are  of  opinion  that  the  judgment  in  this  case 
must  be  arrested,  and  shortly  refer  to  the  cases  which 
have  been  cited  to  sustain  that  opinion.  In  Rex  v.  Hol- 
land {a).  Lord  Kenyon,  in  giving  judgment,  assents  to 

(fl)  5  T.  R.  607. 
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le  propositions  which  had  been  stated  in  the  argument:        1826. 

rti.  That  the  party  accused  shall  be  apprised  of  the 

targe  against  which  he  is  to  defend  himself;  secondly , 

lat  the  Court  might  know  what  judgment  was  to  be 

renounced  according  to  law  :  and  thirdly,  that  posterity 

light  know  what  law  is  to  be  derived  from  the  record. 

1  that  case  one  of  thirteen  counts  (of  which  the  infor- 

lation  was  composed)  was  held  vicious,  because  it  did 

ot  sufficiently  apprise  the  defendant  of  that  which  it 

ras  intended  to  prove  against  him ;  and  in  the  case  now 

efore  the  Court,  we  think  the  same  objection  applies. 

"be  defendant,  looking  at  this  record,  is  not  informed 

rhether  it  is  intended  to  prove  against  him,  an  act  of 

ctaal  importation  by  personal  exertions  of  his  own,  or 

rhether  the  charge  intended  to  be  insisted  upon  was 

be  causing  the  importation  to  be  effected  by  the  means 

nd  instrumentality  of  others.     In  the  well  known  case 

0  often  referred  to,  of  Rex  v.  Home  (a).  Lord  Chief 

ustice  De  Grey,  in  the  House  of  Lords,  in  delivering 

be  unanimous  opinion  of  all  the  Judges  on  the  writ  o£ 

rror  brought  by  the  defendant  to  reverse  the  judgment 

f  the  Court  of  King's  Bench,  says,  the  charge  must 

(mtain  such  a  description  of  the  crime,  that  the  defend- 

Qt  may  know  what  crime  it  is  which  he  is  called  upon 

9  answer,  and  that  the  court  may  see  such  a  definite 

rime,  that  they  may  apply  the  punishment  which  the 

iw  prescribes.    It  is  thus,  therefore,  essential  to  the 

alidity  of  a  criminal  charge,  that  it  contain  a  direct, 

ositive,  single,  and  definite  charge ;  and  in  several  other 

ases  unnecessary  to  be  particularly  mentioned,  it  has 

een  holden  that  a  charge  in  the  disjunctive  will  avoid 

Q  indictment,  for  the  charge  is  ambiguous.     In  The 

iing  V.   Stocker  {b),  the  indictment,  which  was  for 

mking  and  fabricating,  or  causing  to  be  made  and 

(a)  Cowp.  682.  (fi)  5  Mod.  137. 

VOL.  IV.  I 
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1826.  fabricated,  a  bill  of  lading,  was  held  upon  demurrer  t 
be  bad ;  and  the  Court  said,  that  an  indictment  settinj 
forth  that  defendant  murdravit  vel  murdrari  causuvit,  it 
not  good,  for  those  are  distinct  crimes ;  viz.  one,  tiM 
proper  act  of  the  party,  the  other  not ;  and  so,  in  Uu 
case  then  before  the  Court,  the  defendant  might  be  ab- 
sent when  the  forgery  was  committed,  and  if  so,  il 
required  a  distinct  consideration  as  to  the  fine.  Itii 
true,  in  a  strict  sense,  he  who  causeth  the  forgery  to  be 
done,  is  a  forger  himself;  but  then  it  ought  to  be  so 
laid  in  the  indictment.  In  2  Roll.  Abr*  81,  it  is  said^ 
in  an  indictment  or  information,  the  fact  is  never  laidio 
the  disjunctive;  and  therefore  an  indictment  on  statute 
8  Hen.  6,  for  a  forcible  entry  into  two  closes  of  meadow 
or  pasture,  is  void  for  uncertainty.  Rex  v.  Flint  («)i 
was  an  indictment  for  removing  a  poor  person  from  the 
parish  of  jF.,  and  a  motion  having  been  made  in  anest 
of  judgment,  because  the  indictment  stated  that  the 
defendant  conveyed  the  pauper  or  caused  him  to  be  con- 
veyed, the  Court  held  the  indictment  bad,  on  the 
authority  of  The  King  v.  Stocker.  In  Exparte  Paine  (J), 
the  conviction  on  6  Geo.  4,  c.  108,  s.  3,  was,  for  that 
defendant  was  found  on  board  a  vessel  in  the  British 
Channel,  having  in  a  certain  manner  attached  thereto^ 
divers,  to  wit,  two  hundred  casks,  of  the  sort  or  descrip- 
tion used  or  intended  to  be  used  for  smuggling ;  and  th< 
Court  held  the  allegation  bad.  It  is  observable,  tha 
the  words  of  the  statute,  in  that  case,  are  casks  used  o 
intended  to  be  used  ;  but  the  Court  said,  it  has  alway 
been  held  that  matter  of  form  must  be  strictly  observe* 
in  summary  convictions  as  in  indictments ;  and  addec 
that  the  conviction  did  not  allege  that  the  casks  attache 

(a)  Cas.  temp.  Hard.  370. 

(6)  Ante,  vol.  iii.,  517;  See  R^x  y.  StidUr,  2  Chit.  519.     Rex 
North,  ante,  vol.  iii.,  38. 
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le  bolU,  on  board  of  which  the  prisoner  was  found,        1826.^    , 
rered  any  one  of  the  descriptions  mentioned  in  the         j^^^ 
ite,  bat  that  they  answered  one  or  the  other  of  those  v. 

iptions ;  and  that,  therefore,  the  allegation  in  the 
lative  was  defective  in  form.  Another  authority  of 
rtance  is  Davy  v.  Baker  {a),  which  was  an  action 
ibery  on  2  Geo.  2,  c.  24,  in  which  the  declaration, 
1  stated  that  the  defendant  received  a  gift  or  re- 
,  was  held  to  be  bad,  in  arrest  of  judgment  after 
3t.  In  that  case  Yates,  J.,  says,  the  declaration  is 
y  bad,  it  ought  to  have  laid  the  offence  with  suf- 
t  certainty,  so  that  if  another  action  had  been 
;ht,  the  defendant  might  have  pleaded  it  in  bar ; 
nal  charges  must  be  laid  with  certainty.  In  the 
now  before  the  Court,  the  difficulty  mentioned  by 
fustice  Yates,  would  be  opposed  to  this  defendant, 
fading  the  present  record  in  bar  to  a  new  informa- 
charging  one  distinct  substantive  offence.  The 
t  is,  therefore,  of  opinion,  upon  these  grounds,  that 
ule  for  arresting  the  judgment  should  be  made 
ute. 

Rule  absolute. 

(fl)  4  Burr.  2471. 
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1826 

Fearnley  and  others  v.  Morley.  s— .-w 

Assumpsit,  oq  the  money  counts.     Plea,  non-as-  J^"pSd     >., 
nmpsit,  and  issue  thereon.     At  the  trial,  before  Best,  tolls,  ist,  upon 
J.,  at  the  Huntingdonshire  summer  assizes,  1822,  the  drawn  by 

plaintiffs  obtained  a  verdict  for  77/.  16s.  9d.,  and  the  ^"""f*''  ^ 
'  '  condy  upon 

defendant  bad  liberty  to  move  to  enter  a  nonsait.   Upon  horses  Dot 
that  motion  being  made  in  the  ensuing  tem,  the  Court  i^;i^^ 
directed  the  facts  to  be  stated  in  the  following  case.         ozeo,&c.:— 

The  plaintiffs  were  the  proprietors  of  the  Rocking-  ^\  persons 
ham  public  staore  coach,  travelling   from    London   to  **aying  paid 

Leeds,   and  from  Leeds  to  London.      The  defendant  their  carria- 
ges, horses, 
aod  cattle,  returning  the  same  day,  with  the  same  carriages,  horses,  and  cattle, 
iiuMild  pass  toll  free.     A  subsequent  act  recited  that  it  was  expedient  to  increase 
the  existing  toils,  and  re-enacted  the  provisions  of  the  former  act,  subject  to  some 
thentioDS,  one  of  which  was,  that  the  former  tolls  should  cease,  and  that  instead^'* 
hereof,  there  should  be  paid  a  certain  toll  for  every  horse  drawing  a  carriage.  *  • 
Foar  horses  passed  a  toll  gate  in  the  morning,  drawing  a  carriage,  and  re-passed 
Ibe  same  gate  in  the  evening,  drawing  a  different  carriage  :— Held,  tb%t  being,  the 
tme  bortes,  they  are  not  liable  to  a  second  toll.  >  V        i^3f 

▼OL.  IV,  K  '*"        U*^ 
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was  clerk  to  the  trustees  appointed  under  a  local  turc 

Fearnley     P''^®  ^^^>  passed  in  the  38  Geo,  3,  entitled,  •'  An  Ac 
V-  for  repairing  the  roads  from    the.  stone   pillar   upo 

Alconbury  Hill,  to  Wansford  Bridge^  and  from  Norma 
Cross  to  the  south  end  of  Peterborough  Bridge,  a 
in  the  county  of  Huntingdon."  By  that  act,  a  toll  o 
I5.  6c/.  was  imposed  upon  any  coachy  &c.,  drawn  b] 
more  than  two  horses,  passing  through  certain  ixH 
gates,  continued,  or  to  be  erected,  on  the  roads  men< 
tioned  in  the  act ;  and  certain  other  tolls  were  imposed 
upon  horses  not  drawing,  and  upon  cattle ;  and  it  wai 
also  provided,  that  all  and  every  person  or  persoiu 
having  once  paid  the  tolls  so  made  pajrable  as  afore' 
said,  for  his  and  their  carriage,  horses,  and  cattle, 
having  occasion  to  return,  and  actually  returning  before 
twelve  o'clock  at  night,  next  after  having  paid  socli 
toU,  with  the  same  carriage,  horses,  and  cattle,  shooU 
have  liberty  to  pass  toll  free,  through  saeh  gates  as  h 
had  before  paid  toll  at,  and  should  not  be  obliged  ti 
pay  toll  a  second  time  on  one  day.  By  an  act  of  SI 
Geo.  3,  the  said  therein  recited  act  of  38  Geo.  3 
and  all  and  every  the  clauses,  powers,  provision! 
matters,  and  things  therein  contained,  except  sue 
parts  thereof  as  were  thereby  varied,  altered,  or  n 
pealed,  were  continued  in  full  force  and  effect,  to  a 
intents  and  purposes,  as  if  the  same  were  repeated  an 
re-enacted  in  the  body  of  that  act,  but  subject,  neve 
theless,  to  the  alterations  and  amendments  therel 
made.  By  the  59  Geo.  3,  all  the' tolls  imposed  by  tl 
38  Geo.  3,  were  repealed,  and  instead  thereof,  as  1 
tha  tolls  on  carriages,  a  toll  of  6d.  for  every  hon 
drawing  a  coach,  &c.,  was  imposed;  and  it  wi 
further  enacted,  that  no  person  or  persons  shou] 
be  liable  to  the  payment  of  toll  at  more  than  ti 
bars  on  the  said  roads,  on  passing  between  Alconbui 
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and  Wansford  Bridge,  in  any  one  day,  from  the         1826. 
l8t  January,  1821,  to  the  7th  February.  1822.  FeIrnlet 


V. 
MORLET. 


The  Rockingham  coach,  going  from  London  to 
Leeds,  having  changed  horses  at  Stilton,  passed 
luough  the^  Wansford  toll  gate  at  eight  o'clock  at 
light,  when  a  toll  of  2$.,  that  is,  of  8d.  for  each  horse, 
fas  paid  by  the  coachman.    The  same  horses  for  which  * 

he  toll  had  been  paid,  returned  with  the  Rockingham  i^j^i^. 

ioach,  going  from  Leeds  to  Loadon»  being  a  different 
ioach,  with  different  passengera,  arnd  passed  through 
ht  said  gate  at  eleven  o'clock,  and  got  back  to  Stilton 
before  twelve  o'clock  the  same  night.     Upon  reaching 
Wansford  gate  the  second  time,  a  second  toll  of  2$.  was 
demanded  by  the  collector  appointed  by  the  trustees, 
because,  although  the  coachman  and  horses  were  the 
suae,  the  coach  and  passengers  were  ^i^^srei^^    1*^^ 
gate  being  closed,  and  the  coach  prevented  from  pro- 
ceeding,  the    coachman,   protesting  against  the  col- 
lector's right  to  e:ract  it,  paid  such  second  toll,  for  the 
above-mentioned  period  of  time.     In  the  like  manner 
the  Rockingham  coach  going  from  Leeds  to  London^ 
changed   borseer  at  Stilton,  and  passed  through  the 
Stvtry  toll  gate  at  one  o'clock  in  the  morning,  when  a 
toU  of  2a,  was  paid.    The  same  horses  returned  with 
the  coodt  going  from  London  to  Leeds,  being  a  diffe- 
mt  coach^  with  different  passengers,  at  six  o'clock  in 
the  tame  morning,  when  a  second  toll  was  demanded. 
Had  paid  under  a  similar  protest,  for  the  same  period  of 
time.    The  toll  gates  at  Wansford  and  Sawtry  are  both 
ntaated  on  the  line  of  road  between  Alconbiiry  Hill 
^  Wansford  Bridge,  and  there  are  no  other  gates 
within  the  same  distance. 


■j_ 


1^18  case  was  argued  at  the  sittings  after  Ea$ter 
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term,  1825,  by  Dover  for  the  plaintiffs,  and  Storks  fol 
the  defendant)  when  the  Court  todk  time  for  considera- 
tion.    Judgment  was  now  delivered  by 

Bayley,  J.  (a). — ^The  plaintiffs  in  this  case  brought 
their  action  to  recover  back  the  amount  of  certain  tolli 
paid  by  them,  between  January  1821,  and  February 
1822,  in  respect  of  their  coach  called  the  Rockinghaoi, 
which  ran  from  London  to  Leeds,  passing  through  two 
toll-gates,  situate  at  Sawtry  and  at  Wansford ;  and  the 
question  was,  whether  two  tolls  were  payable  on  the 
same  day  at  those  gates,  or  only  one.  The  same  horses 
passed  through  the  gate  each  time,  driven  by  the  same 
coachman,  but  drawing  different  coaches,  with  different 
passengers.  Both  the  coaches  belonged  to  the  plain- 
tiffs. It  was  contended  that  the  plaintiffs  were  en^ 
titled  to  exemption  the  second  time  of  passing,  tlM 
horses  being  the  same,  though  the  coaches  were  dif- 
ferent. The  question  depends  upon  two  acts  of  par- 
liamenty  the  38  Geo.  3,  and  the  59  Geo.  3.  The  3E 
Geo.  3,  imposes  tolls,  first,  upon  coaches,  &c.,  drawn  by 
more  than  two  horses.  Is.  6d. ;  second,  upon  waggons, 
8cc.,  according  to  the  breadth  of  the  wheels,  and  the 
number  of  horses,  &c.,  by  which  they  are  drawn  ;  third, 
upon  horses,  &c.,  not  drawing  ;  and  lastly,  upon  oxen, 
&c.,  at  the  rate  of  so  much  per  score.  The  exemption 
clause  provides,  that  all  persons  having  once  paid  toll 
for  their  carriages,  horses,  and  cattle,  having  occa- 
sion to  return,  and  actually  returning  before  twelve 
o'clock  at  night  of  the  same  day,  with  the  same  car^ 
riages,  horses,  and  cattle,  shall  pass  toll  free.  The  6S 
Geo.  3,  recites,  that  the  money  borrowed  for  the  roade 

(a)  The  vguments  used,  and  the  authorities  cited  by  the  .counsel, 
are  so  fully  gone  into  by  the  Court  in  their  judgment,  that  it  was 
thought  superfluous  to  detail  them  in  the  report  of  the  case. 
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cannot  be  repaid,  nor  the  roads  kept  in  repair,  except 
the  term  of  the  former  act  is  prolonged,  the  existing 
tolls  increased,  and  some  of  the  provisions  altered  and 
enlarged  ;  and  it  continues  the  provisions  of  the  former 
act,  with  certain  exceptions,  in  as  full,  ample,  and 
beneficial  a  manner,  as  if  the/  were  re-enacted.  One  of 
the  alterations  is,  that  the  former  tolls  shall  cease,  and 
that,  instead  thereof,  there  shall  be  paid  for  every 
horse.  Sec.,  drawing  a  coach^  8cc.,  6d.;  drawing  a 
7aggon,  &c.,  3d.;  horse.  See,  not  drawing,  H<2. ; 
score  of  oxen,  8&c.,  double  the  former  toll ;  carriage  fixed 
behind  another,  if  with  four  wheels.  Is,,  if  with  two 
wheels,  6d.  This  act  contains  a  new  exemption  clause, 
bat  wholly  inapplicable  to  the  present  case.  Theques- 
tm,  therefore,  is,  whether  the  exemption  clause  in  the 
38  Geo,  3,  applying  the  language  of  that  clause  to 
the  tolls  imposed  by  the  69  Geo.  3,  extends  to  this  case, 
namely,  that  of  the  same  horses  drawing  a  different 
coach.  According  to  the  mode  in  which  the  tolls  were 
payable  under  the  38  Geo.  3,  that  is,  in  respect  of  the 
carriac^e,  not  in  respect  of  the  horses  drawing  it,  the 
new  coach  in  this  case,  would,  in  conformity  with  the 
opinion  of  the  Court  in  Williams  v.  Sangar  (a),  and 
Waterhouse  ▼.  Keen  (6),  be  hable  to  the  second  toll : 
ind  according  to  the  mode  in  which  the  toll  is  payable 
under  59  Geo.  3,  that  is,  in  respect  of  the  horses  draw- 
ing the  carriage,  not  in  respect  of  the  carriage  itself, 
the  new  coach  in  this  case,  would  not,  in  conformity 
with  the  case  of  Morris  v.  Poate  (c),  be  liable  to  the 
Kcond  toll,  but  would  be  exempt.  The  point  for  con- 
uderation,  therefore,  is,  whether  the  existence  of  the 
liability,  according  to  the  mode  in  which  the  toll  was 
payable  under  the  38  Geo.  3,  will  extend  that  liability 

(a)  10  East,  66.  (fi)  Ante,  vol.  ill.  190.     4  B.  &  C.  200. 

(c)  3  Ding.  41.    10  J.  B.  Moore. 
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to  the  mode  in  which  the  toll  is  payable  under  the 
69  Geo.  3.    If  the  toll  had  been  payable  under  the 
:88  Geo,  3,  in  the  same  mode  in  which  it  is  payable 
'binder  the  69  Geo.  3,  the  exemption  in  question  would 
.certainly  have  existed.   When  the  69  Geo.  3,  varies  the 
mode  of  imposing  the  toU|  has  it  n#t  the  same  effect 
as  if  the  substituted  nuxie  intaooduced  into  the  69  Geo. 
3,  bad  been  inserted  in  the  38  Geo.  3,  and  that  mode 
would  have  extended  the  exemption  to  the  second  toll? 
The  variation   in   the  mode  was  introduced  into  t!^ 
69  Geo.  3,  either  at  thie  instance  <^  the  framer  of  the 
'  bill;   or  by  the  discretion  of  the    legislature.      If  it 
was  introduced  by  the  former,  the  legislature  has  Mm 
ceded  to  it.     If  it  was  insisted  on  by  the  l^slature,  the  j 
legislature  has  required  it.  In  either  case  there  is  a  sai^** . 
tioned  variation  in  the  mode,  and  if  the  mode  has  bp|i1 
«uthoratively  varied,  who  can  say  that  the  consequaM 
of  that  variatioaa  are  not  to  follow?     It  may  h|t 
hardship  upon  those  to  whom  the  38  Geo.  3,  gave  an 
exemption^  that  that  exemption  was  not  continued  by 
the  69  Geo.  3.    But  they  should  have  attended  to  the 
..'^ '    uoontinuance  of  that  exemption;  they  must  have  been 
iftware,  if  they  had  paid  proper  attention  to  the  subject, 
.that  the  38  Geo.  3,  was  near  upon  expiring,  and  that 
some  new  provision  must  be  soon  forthcoming,  and  then 
^  ./they  might,  and  should,  have  used  their  endeavours  to 
^'^  continue  in  the  new  act  that  mode  of  imposing  tl|f  tolb, 
which  afforded  them  an  exemption  under  the  old  act. 
They  either  neglected  to  do  so,  or  their  endeavours 
were  unsuccessful ;  but  the  result  is,  in  either  case,  the 
same*    The  previous   mode  is  not  continued;  a  ne# 
mode  is  substituted  :  and  does  not  the  substitution  of 
the  new  mode  supersede  with  all    its  consequences 
the  old  ?      Grojf  v.  Shilling  (a),  is  an  authority  in^ 

(o)  1  J.  B.  Moore,  371.    2  B.  &  B.  30. 
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oint  to  fibew  that  it  does ;  and  without  any  autho^ 

tf  upon  the  point,  a  variation  in  the  mode  necessarily      v^^^^ 

apliea  a  ohange  in  the  intention.     Had  it  been  in*  v. 

mded  to  continue  the  old  system,  the  use  of  the 

id  language,  and  the  continuance  of  the  old  mode^ 

oold  naturally  have  been  expected.    Where  new  lanr 

oage  is  introduced,  and  a  new  mode  adopted,  it  musft 

6  supposed  a  new  system  was  intended.     We  are^ 

lieiefore,  of  opinion,  that  we  must  construe  the  exemp- 

m  clause  in  the  38  Geo.  3,  with  reference  to  the  new 

lode  of  imposing  the  UJl  provided  for  by  the  69  Geo* 

>,  as  if  that  bad  been  the  mode  originally  prescribed  by 

ke  38  Geo.  3 ;  and  consequently,  that  the  defendant 

mmgfuUy  took  the  tolls  in  question.    This  opinion  wiU 

xoduce  an  uniformity  of  decision,  according  to  the 

Ihaguage  of  each  act,  whether  it  applies  to  an  act 

vlwpe  there  has  previously  been  no  turnpike,  or  to  one 

HHiKt  a  turnpike  with  its  tolls  and  toll  regulations  has 

pferiously  existed. 

Judgment  for  the  Plaintiffs. 


Rogers  v.  Bboderip,  Esq. 

ImS  was  an  action  brought  against  the  defendant.      The  2.  Geo. 
€Oeofthe  magistrates  of  the  Thames  Police  Office,  in  ^^^^^^'^^ 
ittpect  of  an  alleged  wrongful  act  committed  by  him,  as  tlonal  proteo- 
ncQ  magistrate,  under  the  statute    2  Geo.  3,  c.  29,  tices  in  cases 
csmmonly  called  the  Bum  Boat  Act  (a).    The  jurisdic-  ?^  *c^o°» 

''  ^  '  y  :    brought  a- 

(«)  Continued  and  amended  by  the  subsequent  statutes    1  at  2  gainst  them  for 
Geo.  4,  c  lie ;  3  Geo.  4,  c  55 ;  and  6.  Geo.  4,  c.  21.  anything  done 

».  ■  .        •**  pursuance  of 

^  act,  but  wbkh  does  not  require  notice  of  action,  does  not  deprive  them  of  their 
^t  to  the  notice  required  b^  the  24  Geo.  2,  c.  44 ;  which  requires  notice  in  cases 
ttaetioQS  broosbt  a^inst  Justices  for  any  thing  done  m  execution  of  their  office. 
^^Wfere,  where  m  an  action  against  a  magistrate  under  the  2  Qeo.  3,  c.  28,  the 
r^&tiffmmd  service  of  a  notice  not  perfectly  conformable  with  the  requisites  of 
^  M  wom  2»  c  44,  aB4  was  thereupon  nonsuited :— Held,  that  the  nonsuit  was  «ight. 
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tion  given  by  that  statute  is  confined  to  the  four  coun- 
ties of  Middlesex,  Essex,  Surry  and  Keni.     It  enacti, 
that  if  any  action  shall  be  commenced  against  any  jus- 
tice of  the  peace  for  any  thing  done  in  pursuance  of 
that  act;  the  same  shall  be  laid  in  London,  or  MidMesex, 
and  not  elsewhere ;  that  every  such  action  shall  be  coib- 
menced  within  six  months  next  after  the  cause  of  actioo 
accrued  ;  that  if  any  such  action  shall  be  commenoed 
in  any  other  place,  or  after  the  expiration  of  six  months 
from  the  time  where  the  cause  of  action  accrued,  the  jmj 
shall  find  a  verdict  for  the  defendant :  and  that  in  every 
such  action,  wherein  the  defendant  obtains  judgment,  he 
shall  have  treble  costs.     But  the  act  does   not  anj, 
where  require  that  any  notice  of  action  shall  be  giien 
to  a  justice  of  the  peace^  previous  to  the  commencement 
thereof.     At  the  trial  before  Abboti,  C.J.,  at  the  ad- 
journed Middlesex  sittings  afler  last  term,  the  plaintiff 
put  in  evidence  a  notice  of  action  which  ha4been  served 
upon  the  defendant,  and  which  was  framed  in  pursoanee 
of  the  directions  of  the  statute  24  Geo.  2,  c.  44,  s.  1  (a), 
except  that  the  name  and  place  of  abode  of  the  plaintiff*^ 
attorney  were  not  indorsed  upon  the  back  of  it ;  where- 
upon it  being  objected  that  proof  of  service  of  a  notice 
of  action  was  necessary  under  s.  3,  of  that  statute  (i)> 

(o)  Which  enacts,  that  '*  no  writ  shall  be  sued  out  against,  no^ 
any  copy.of  any  process  at  the  suit  of  a  subject,  shall  be  seited  oa 
any  justice  of  the  peace  for  any  thing  by  him  done  in  the  execution  of 
his  office,  until  notice  in   writing  of  such  intended  writ  or  process 
shall  have  been  delivered  to  him,  or  left  at  the  usual  place  of  kis 
abode,  by  the  attorney  or  agent  for  the  party  who  intends  to  sue,  sX 
least  one  calendar  month  before  the  suing  out  or  serving  the  same^  i^ 
which  notice  shall  be  clearly  and  explicitly  contained  the  cause  oC 
action ;  on  the  back  of  which  notice  shall  be  indorsed  the  nameof  socl^ 
attorney,  with  the  place  of  his  abode,  who  shall  be  entitled  to  i^ 
fee  of  twenty  shillings  for  preparing  and  serving  such  notice.*' 

(6)  Which  enacts,  that  *'  no  such  plaintiff  shall  recover  any  venW<^ 
against  any  justice  of  the  peace,  where  the  action  is  grounded  on 
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ind  that  the  notice  given  in  evidence  was  insufficient: — 
Ae  Lord  Chief  Justice  was  of  opinijon,  that  the  objection 
was  fatal,  and  accordingly  directed  a  nonsuit. 

.    CkUtff  now  moved  for  a  rule  nm  to  set  aside  the  non«> 
mit,  and  for  a  new  trial.    If  the  present  action  had  been 
firanded  on  the  statute  24  Geo.  2,  c.  44^  which  specifi- 
cally requires  notice,  it  must  be  admitted  that  it  could 
not  be  maintained^  because  the  notice  produced  did  not 
boimply  with  all  the  requisites  of  that  act  (a).    But  this 
action  is  founded  upon  a  subsequent  and  different  act  of 
pJBriiamenty  by  the  provisions  of  which  it  must  be  regu- 
lated, independently  of,  and  without  reference  to,  the 
prior  statute.    The  2  Geo.  3,  c.  28,  upon  which  this 
action  is  brought,  provides,  and  specifies  the  form,  and 
node,  according  to  which  actions  commenced  against 
Jmtices  of  the  peace,  for  acts  done  in  pursuance  of  that 
itatnte,  sl^U  be  conducted ;  and  makes  no  mention  of 
my  notice :  clearly,  therefore,  warranting  the  inference 
fliat  no  notice  was  intended  to  be  required.     It  gives 
piediar  privileges  to  the  magistrate,  in  the  case  of  hi. 
obtaining  a  verdict,  and  throws  an  extensive  protection 
itmnd  him ;  and  it  would  not  be  just  to  increase  those 
privileges,  and  enlarge  that  protection,  by  incorporating 
irith  this,  the  provisions  of  a  prior  and  distinct  act  of 
parliament.    The  act  in  question  may  be  considered 
u  a  local  act,  for  its  operation  is  confined  to  four 

itt  of  the  defendant,  as  such  justice  of  the  peace,  unless  it  is  proved 
vpoD  the'  trial  that  such  notice  was  given  ;  but  in  default  thereof, 
ndi  justice  of  the  peace  shall  recover  a  verdict  and  costs." 

(•)Fiife,  Lovelace  v.Cwry,  7  T.  R.  63 1 ;  Sabine  v.  De  Burgh,  2  Camp. 
186;  Strickland  v.  Ward,  7  T.  R.  631,  in  notii;  Weller  v.  Toke,  9 
S>^304 ;.  Tt^lor  v.  Fenwick,  7  T.  R.  635, cited  by  Lawrence,  J.; 
Mom  T.  Gaughf.  3  Bos.  &  Pul.,  551 ;  PreHidge  v.  Woodman,  ante^ 
^Ui.502;  Morgan  V,  Palmer,  ante,  vol,  ii.  232;  James  r.  Smtft, 
^1  ToL  iiL  302 ;  CHmbert  v.  Coyney,  id.  323. 


125 

1826. 
llooias 

V. 

Broderip. 


V. 

Broderip. 


CASES   IN    THE    KIVG  8   B£NCH»         : 

counties;  and  that  cannot  be  extended  by  ineorpo^ 
]^^^^  rating  with  it  the  general  act,  24  Geo.  2,  c.  4A,  whicki 
was  passed  for  more  general  purposes,  and  was  msdi^ 
to  a  certain  degree^  alio  intuitu.  The  plaintiff  was  not 
bound  to  prove  any  notice  at  all,  and,  if  so,  he  ought 
not  to  be  prejudiced  by  proving  one,  which  under  othw 
circumstances  would  have  been  defective,  and  iktaft-to 
the  action. 

Abbott,  C.  J. — It  is  quite  clear  that  the  plaintifl^ 
and  his  legal  advisers,  were  of  opinion  that  a  notice  of 
action  was  necessary  in  this  case;  and  it  is  equafij 
clear,  and  indeed  admitted,  that  the  notice  served  upon 
the  defendant  was  informal  and  defective.  I  think  th^ 
plaintiff  was  right  in  his  notion  of  the  law,  but  he  has^ 
unfortunately  for  himself,  been  guilty  of  a  fatal  errof  ia 
his  attempt  to  comply  with  the  requisites  of  the  law* 
The  terms  of  the  statute,  24  Geo.  2,  c.  44,  ^.  1,  am  ai 
general  and  comprehensive  as  language  could  maka 
them ;  for  it  requires  a  previous  notice  of  every  actioi 
commenced  against  any  justice  of  the  peace,  not  for  any 
thing  done  by  him  in  purfuance  of  that  act,  but  for  wxf 
thing  done  by  him  in  the  execution  of  his  office :  render* 
ing  the  notice  necessary,  therefore,  in  every  action 
against  a  justice  of  the  peace,  upon  whatever  statute 
that  action  may  be  founded.  Then  upon  what  genenl 
principle,  or  upon  what  particular  provision,  in  either  4^ 
these  acts  of  parliament,  can  it  be  contended  that  tb9 
notice  required  by  the  one,  is  not  necessary  in  as 
^ction  founded  on  the  other?  I  can  see  no  ground  ftt 
the  argument  in  either  point  of  view,  nor  any  reaste 
why  the  privileges  and  protection  given  to  the  magistrate 
by  one  statute,  should  deprive  him  of  those  which  werp 
previously  given  him  by  another.  I  am^  therefore,  si 
opinion,  that  the  plaintiff  was  properly  nonsuited,  ^and 
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that  there  is  no  pretence  for  granting  the  present  appli- 
cation. 

The  other  Judges  concurred. 

Rule  refused  (a). 

(fl)  Fufc,  Lewu  y.  Smith,  Holt's  N.  P.  C.  27 ;  Stringer  .  Martyr, 
6  £sp.  N.  P.  C.  134;  Gimbert  v.  Coynei/,  ante,  vol:  iii.  323; 
1  H<Cleland  &  Yo.  469  ;  JBtrc?  v.  Gtmton,  2  Chitt.  Rep.  459 ; 
A^j  ▼.  Evelyn,  2  H.  Bl.  114 ;  Box  v.  Jones,  5  Price,  168  ;  May- 
ItB  ▼.  Locke,  2  Marsh.  377 ,  7  Taunt.  63 ,  S.  C. ;  James  ▼.  Swift, 
%  Car.  &  Pay.  237 ;  Stears  v.  Smith,  6  £sp.  N.  P.  C.  138 ;  Weston 
V.  Fonmier,  14  East,  491 ;  Ei-parte  Martin,  9  Dow.  &  Ryl.  65  ; 
Poi(,191 ;  Parton  ▼.  WiUiams,  3  Bam.  &  Aid.  331  ;  Smith  v.  WiU- 
tiin,  5  J.  B.  Moore,  332 ;  Nestor  v.  Newcome,  ante,  vol.  ii.  399. 
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Rex  v.  BiLLiNGHAM,  Savage  and  Skinner  (a). 

IHE  prisoners  were  indicted  for  a  riot,  and  for  as- 
saulting Daniel  Rogers,  Esquire,  a  magistrate,  in  the 
execution  of  his  oflSce. 

It  appeare!l,  that  Billingham  and  Savage  had  agreed 
to  fight  a  pitched  battle ;  and  for  that  purpose  they 
met  at  a  place  near  Hagley,  and  about  one  thousand  per- 
sons were  assembled  to  witness  the  fight.  Mr.Rogers  was 
applied  to  prevent  it,  and  for  that  purpose  went  (with 
others)  to  the  place,  and  told  them  that  they  should  not 
fight  The  defendant  Skinner  said,  that  they  should ;  and 
a  scuffle  ensued  between  him  and  Mr.  Rogers,  who  en- 
deavoured to  apprehend  him,  which  ended  in  a  general 
tomult  on  the  part  of  the  mob,  and  the  rescue  of  Skinner. 

Burro  UGH,  J. — By  law,  whatever  is  done  in  such 
^  assembly  by  one,  all  present  are  equally  liable  for; 
which  ought  to  make  persons  very  careful.  It  cannot 
^  disputed  that  all  these  fights  are  illegal,  and  no  con- 
sent can  make  them  legal,  and  all  the  country  being 
Present  would  not  make  them  less  an  offence.    They 

(a)  This  case  was  decided  at  the  Worcester  Assizes,  before  Mr. 
J^ce  Burroughs 


All  persons 
present  coun- 
tenanciniy^  a 
prize  firiit, 
are  guilty  of 
an  offence. 

When  a 
prize  fight  is 
expect^,  the 
miu^trates 
ought  to  cause 
the  intended 
combatants  to 
be  brought  be- 
fore them,  and 
compel  them 
to  enter  into 
securities  to 
keep  the  peace 
till  the  assizes 
or  sessions, 
and  if  they  re- 
fuse to  enter 
into  securities, 
to  commit 
them. 
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are  unlawful  assemblies,  and  every  one  going  to  them 
J[^        is  guilty  of   an  offence.     The  inconvenience  in  tbe 
V-  country  is  not  so  great,  but  nearer  London  the  quantity 

of  crime  that  these  fights  lead  to,  is  immense.  My  ad- 
vice to  magistrates  and  constables  is,  in  cases  where 
they  have  information  of  a  fight,  to  secure  the  com- 
batants before  hand,  and  take  them  to  a  magistrate, 
who  ought  to  compel  them  to  enter  into  securities  to 
keep  the  peace  till  the  next  assizes  or  sessions ;  and  if 
they  will  not  enter  into  such  security,  to  commit  them 
to  prison.     In  this  way  the  mischief  would  be  prevented, 

and  the  fights  put  a  stop  to. 

Verdict — Guilty. 

Russel  and  Ryariy  for  the  prosecution. 


Chambers  and  others  v.  Williams. 
ATurnpike  ASSUMPSIT  for  money  had  and  received.     At  th»,. 
tolls^  i8i^^     ^"^>  ^^  plaintiffs  obtained  a  verdict,  damages  13/.  16t.»  ^ 
horses  draw-    gubiect  to  the  opinion  of  this  Court  upon  the  followine 

mg  carnages;  ^  t  ir  w 

2Dd  on  car-       case. 

i^«)M  ^id^  The  plaintiffs  were  the  proprietors  of  two  sUge 
onhorsesnot  coaches,  one  of  which  travelled  daily  between  Bir- 
4A^n^oxen^    mingham  and  Liverpool,  and  the  other  travelled  daily 

&c.:  Provided  between  Liverpool  and  Birmingham.  The  defendant 
that  every  per-  i    i  i  i  -i  i    ^ 

son  having        ^^  clerk  to  the  trustees  under  a  turnpike  road  act 

paid  the  toll     ^y  ^y^^^  ^^^  ^^g  trustees  were  authorised  to  take  at  the 

on  producing        -^ 

a  ticket  de-      toll-gates  or  toll-bars  erected  by  virtue  of  the  act,  oe 

paymenL*^  every  day,  the  following  tolls : — '*  For  every  horse, 
should  be  per-  mule,  or  other  beast,  drawing  any  coach,  8ocial)ie» 
and  repas^^  berlin,  or  other  such  like  carriage,  sixpence ;  for  every 
once  in  the       horse,  mule,  or  other  beast  drawing  any  waggon,  wain, 

through  the      cart,  dray,  or  other  such  like  carriage,  sixpence;  for 
jptes  men- 

^pned  in  such  ticket,  ^ith  the  same  horses,  or  other  beasts,  coach,  or  other  cariages^ 
without  being  liable  to  any  additional  toll.    Where  the  same  horses  passed  and 
passed  once  in  the  same  day,    drawing  dilTerent  carriages  belonging  to  the 
person  :  Held,  that  only  one  toll  was  payable. 
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J  to  those  cases  only,  where  the  same  horses  repaseed,        ^®2^* 
J  dnwiDg  the  same  carriage.     The  carriage,  therefore,  ii      Jacksov 
f    ooDtempIated  as  the  subject  of  toll.     But  the  clause  ** 

.    goes  on  to  annex^  as  a  condition  precedent  to  any 
exemption,  that  the  party  claiming  it  shall  produce  a 
ticket,  denoting  that  the  toll  has  been  paid  on  that  day 
for  such  horses,  beasts,  or  other  cattle;   so  that  the 
ticket  which  is  to  be  shewn  to  the  collector  in  order  to 
exempt  a  party  from  the  payment  of  a  second  toll,  is  to 
denote  only  that  the  toll  has  been  paid  for  the  horses, 
and  not  for  the  carriage.     Still,  if  the  former  part  of 
the  clause  is  to  be  construed  literally,  the  production  of 
the  ticket  will  not  exempt  a  party  from  toll,  unless  he 
repasses  with  the  same  horses  drawing  the  same  car- 
riage.    From  the  latter  part  of  the  clause,  it  appears 
that  the  legislature  contemplated  a  toll  upon  horses 
only;  from  the  former,  that  they  contemplated  a  toll 
^ppn  carriages.    Taking  the  whole  together,  it  seems 
^«y  doubtful^  whether  it  was  intended  to  be  confined 
to  cases  where  the  same  horses  repassed  drawing  the 
iame  carrriage,  or  not.    There  is,  however,  one  other 
clause,  which  shews  that  horses,  and  not  carriages^ 
ireie  the  intended  subject  of  toll,  namely,  sec.  28, 
which  enables  the  trustees  to  compound  with  any  per- 
•OQ  for  any  horses,  beasts,  or  cattle,  passing  on  the 
ipads,  for  any  tolls  payable  for  the  same.     Considering, 
therefore,  that  the  toll  was  originally  imposed  upon 
hones  drawing,  and  not  upon  carriages  drawn ;  and 
that  it  is  by   no  means  clear   that   the   exemption 
danse  was  intended  to  be  confined  to  those  cases  only, 
where  the  same  horses  repassed  drawing  the  same 
cirriage;  we  think  the  general  rule  of  construction 
^PplioaUe  to  these  acts  of  parliament  ought  to  prevail, 
^  consequently,  that  no  second  toll  was  payable  for 
^e  same  horses  repassing  the  same -day  drawing  a 
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different  carriage,  the  property  of  the  same  penon.  Ai, 
however,  it  does  not  sufficiently  appear  upon  the  6oe 
of  this  declaration,  that  the  plaintiff  passed  and  re- 
passed only  once,  we  think  the  defendant  is  entitled 
to  judgment ;  but«  under  the  circumstances,  we  deei^ 
it  proper  that  the  plaintiff  should  be  allowed  to  amenM 
upon  payment  of  costs. 

Judgment  accordingly. 


Chambers  and  others  v.  Williams. 

A  Turnpike  ASSUMPSIT  for  money  had  and  received.  Attk 
Act  imposed 
tolls,  1st,  on 
horses  draw- 
ing carriages; 
2nd,  on  car- 
riages fixed  to 


ivai 
on 


ggons;  3rd, 
horses  not 


trial,  the  plaintiffs  obtained  a  verdict,  damages  13/. 

subject  to  the  opinion  of  this  Court  upon  the  foUowi 

case. 
The  plaintiffs  were  the    proprietors  of    two  stage 

coaches,  one  of  'which  travelled  daily  between  Bu^ 
4S'on^oxen  niiDgham  and  Liverpool,  and  the  other  travelled  daily 
&c.:  Provided  between  Liverpool  and   Birmingham.     The  defendait 

that  every  per-  i    i  i  i  -i  »     ^  j 

son  having       ^^  clerk  to  the  trustees  under  a  turnpike  road  act- 
paid  the  toll,    By  ^^^^  ^ct  the  trustees  were  authorised  to  take  at  tl» 

on  producing        "^ 

a  ticket  de-  toll-gates  or  toll-bars  erected  by  virtue  of  the  act,  oi 

J^JJ^^^;^^^  every  day,   the  following  tolls:— "For   every  honeb 

should  be  per-  mule,  or  other  beast,  drawing  any  coach,   sociabk^ 

and  repas^^  berlin,  or  other  such  like  carriage,  sixpence :  for  every 

once  in  the  horse,  mule,  or  other  beast  drawing  any  waggon,  wai«i 

through  the  cart,  dray,  or  other  such  like  carriage,  sixpence ;  for 

gates  men- 
tioned in  such  ticket,  with  Cfie  same  horses,  or  other  beasts,  coach,  or  other  dbrriage^ 
liritbout  being  liable  to  any  additional  toll.    Where  the  same  horses  passed  and  i^ 
passed  once  in  the  same  day,  dcawing  different  carriages  belonging  to  the  '^'^ 
person  : — Held,  that  only  one  toll  was  payable. 


tionec 
AlHtbo 
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tj  four-wheeled  carriage  fixed  to  any  waggon,  wain, 
f,  cart,  or  other  carriage,  ninepence ;  for  every  two- 
tied  carriage  so  fixed,  sixpence  ;  for  every  horse,  or 
le,  drawing  any  other  carriage,  of  whatever  name  or 
niption,  sixpence ;  for  every  ox,  steer,  gale,  or  bull, 
iriDg  any  carriage,  of  whatever  name  or  description, 
rpence  :  for  every  ass  drawing  any  carriage,  of  what- 
r  name  or  description,  twopence ;  for  every  horse, 
le,orass«  laden,  or  unladen,  and  not  drawing,  one 
ay;  for  every  drove  of  oxen,  cows,  or  neat  cattle, 
-pence  per  score ;    and   so   in   proportion   for  any 
ater  or  less  number ;  and  for  every  drove  of  calves, 
[8,  sheep,  or  lambs,  five-pence  per  score,  and  so  in 
(portion  for  any  greater  or  less  number."     The  said 
fKctive  tolls  were,  rabject  to  the  restrictions  in  thai 
;  contained,  to  be  demanded  and  taken  before  any 
Be,  mule,  or  other  beast,  coach,  waggon,  cart,  or 
hr  carriage,  or  drove  of  oxen,  or  neat  cattle,  calves, 
Wfj  Iambs,  or  swine,  should  be  permitted  to  pass 
lOQgh  any  toll-gate  erected,  or  to  be  erected,  or  con- 
ttd  upon  the  said  road  by  virtue  of  that  act ;  and 
M  payment  of  any  of  the  said  tolls,  the  collector  or 
tmtT,  was  required  to  deliver  gratis  to  the  person 
fingsuch  toll,  a  note,  or  ticket,  denoting  such  pay- 
M,  on  which  note  or  ticket  should  be  named  or  spe- 
hd  the  several  toll-gates  freed   by  such   payment, 
f  1.28,  it  was  enacted,  that  any  person  having  paid 
iiaid  tolls,  on  producing  a  ticket  from  the  collector, 
poting  such  payment,  should  be  permitted  to  pass 
M  repass  once  in  the  same  day,  through  the  toll-gates 
Mooed  in  such  ticket,  with  the  same  horses,  mules, 
Nher  beasts,  coach,  waggon,  cart,  or  other  carriage, 
^^nife  of  oxen,  or  neat  cattle,  calves,  sheep,  hmbs,  or 
P^  without  being  subject  or  liable  to  any  additional 
I  far  so  doing ;  and  that  no  person  should  be  per- 
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1826.        mitted  to  pass  a  subsequent  time  in  any  one  day,  witk 
CuAMBBEs     ^®  ^^^^  cattle,  through  any  of  the  toll-gates  aforesaid, 
V.  until  he  should  pay,  for  e? ery  such  subsequent  time  o(k 

passing  through  such  toll-gates  the  same  day,  the  toh 
by  that  act  authorised  to  be  taken.  Four  of  the  phiH 
tifTs  horses,  drawing  one  of  the  said  stage  coaches  n| 
its  way  from  Birmingham  to  Liverpool,  conveying  ytJKj^ 
sengers  and  parcels  for  hire,  driven  by  the  plaintiffn] 
coachman,  passed  about  three  o  clock  in  the  aflemnv 
of  every  day  through  one  of  the  toll-gates  erected  bff 
virtue  of  the  act ;  and  about  nine  o'clock  in  the  evening: 
of  every  same  day,  the  same  four  horses,  driven  by  tli% 
same  ooachman,  repassed  through  the  sainriL  gtt^ 
drawing  the  other  of  the  said  sti^e  coaches  in  its  mji 
fiom  Liverpool  to  Birmingham,  conveying  other 
gers  and  parcels  for  hire.  The  collector  at  the  said 
demanded  a  second  toll  of  sixpence  for  each  of  the 
four  horses  upon  their  repassing  through  such  gits 
which  demand  the  plaintiffs  have  resisted,  but  Iw 
been  compelled  to  pay,  and  have  accordingly  paid 
money  so  demanded  by  the  collector  at  the  said  gaftlif 
amounting  to  13/.  I65.,  after  protesting  against  thii^ 
same.  • 

This  case  was  argued  by  Cross,  Serjt.,  for  the  ptaiiH 
tiffs,  and  Cottingham,  for  the  defendant. 

Bay  LEY,  J. — ^The  act  of  parliament  in  this  caif^ 
imposes  the  toll  universally  upon  horses  drawing  ctfif 
riages,  except  only  where  a  carriage  is  fixed  to  0 
waggon.  It  imposes  different  tolls  upon  horses  diair< 
ing  different  descriptions  of  carriages,  and  it  contaioP 
one  general  exempting  clause,  applicable  to  all  the  easel 
comprised  in  the  enacting  clause.  There  is  a  greit 
want  of  precision  in  the  exempting  clause ;  but  as  tbo 
toll  in  this  case  must  be  payable,  if  payable  at  aVi 
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»pect  of  horses  drawing,  I  think  the  general  rule  of         1 829. 

(traction  applicable  to  these  acts  of    parliaments     CoTiibers 

it  to  prevail,  and  consequently^  that  no  second  toll       ^    v. 

ijable  for  the  same  horses  repassing  with  a  different 

iage.     If  the  framers  of  the  act  intended  that  a 

nd  toll  should  be  payable  in  such  cases,  they  should 

I  taken  care  to  have  expressed  that  intention  in 

n  and   unambiguous    language.      Looking  at  the 

npting  clause  alone,  it  certainly  appears  that  the 

stature  contemplated  a  toll  upon  carriages,  and  not 

Q  horses  ;  but  the  toll  imposed,  is^  with  the  excep- 

i  I  have  mentioned,  in  fact  a  toll  upon  horses  :  and 

exempting  clause  must  be  construed  together  with 

enacting  clause.     Cdhstruing  both  clauses  together, 

1  advertinor  to  the  rule  of  construction  which  has 

n  applied  to  similar  acts  of  parliament,  where  the 

I  has  been  imposed  upon  horses  drawing,  and  where 

ve  has  been  a  general  clause  of  exemption  applicable 

Ih  to  horses  and  carriages;    I   think  it  extremely 

liitful,  whether  the  legislature  intended  to  impose  a 

ttid  toll  upon  horses  repassing  the  same  day  with  a 

bent  carriage :  and  that  being  so,  we  are  bound  to 

n  to  that  construction  which  will  have  the  effect  of 

ieviDg    the    public   from    a  burthen.       Loaring  v. 

Me  (a),  is  distinguishable   from  the  present  case, 

nuise  there  the  word  "  carriage"  must  have  been 

bDy  rejected  from  the  clause,  unless  a  second  toll 

|l  payable :    but    here  a  toll   is,   in   certain   cases, 

IfQsed  upon  carriages^  and  the  word  "  carriage"  in 

i  exempting  clause,    may  operate  as  applicable  to 

pM  cases. 

r 

^LROTD,  J.,  and  LiTTLEDALE,  J.,  coucurred. 

'  Judgment  for  the  plaintiffs. 

(«i)  3  D.  &  tt.  797.     2  B.  &  C.  515. 
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NoKRis  and  others  t;.  Poate  (a). 

By  a  turn-     xHIS  was  an  action  of  assumpsit  for  money 
pike  act,  u       received.    The  declaration  contained  the  usua 
(inter  alia)^      counts  ;  and  the  defendant  pleaded  the  genera 
^'f^x-JeS  At  the  trial,  before  Lord  Chief  Justice  Abbo 

y^^^jmouid  be  de-  last  Summer  assizes  for  Southampton,  a  vei 
^en  far  every  found  for  the  plaintiffs,  damages  20/.,  subje< 
horse  drawing  opinion  of  the  Court  on  the  following  case  : — 

any  stage  '^  •       t_     -i  n 

coach,  from  By  an  act  of  parliament,  passed  in  the  12t 

^^TttZd^  ^«  ^^^S^  <>f  ^^0. 3  (6),  intituled,  -  An  Act  for  I 
tn^  the  same."  and  Widening  the  Roads  from  Sheet  Bridge 
clause  mo'       mouth,  and  from  Petersfield  tc^  the  Alton  turn] 
yided,  « that     j^^^^  Ropley,  in  the  county  of  Southampton." 

if  any  person  .  . 

or  persons  were  appointed  for  the  purposes  of  the  Act,  wi 

d  A^T?i  ^  erect  turnpikes  upon  the  said  roads  ;    an 

for  any  cattle  thereby  enacted,  as  to  the  tolls,  as  follows : 

paw^^^  spective  tolls  following  shall  be  demanded  and 

through  the  the  person  or  persons  attending  any  cattle  or 

person  or  p&r^  tiiweinafter  mentioned,  at  every  turnpike,  by  sui 

sonsj  on  pro-  as  shall  be  appointed  for  that  purpose,  before  £ 

ducing  a  .  ,  *^ 

ticket,  should  or  carriage  shall  be  permitted  to  pass  through  t 

to  p^^f  ^^^^  *^  ^^  say,/or  every  horse,  mare,  gelding,  mu 

repass  through  drawing  any  coach  or  other  pleasure-carriage, 

with^he^^c  ^^  three-pence,   but   if    drawing  any  stage 

cattle  or  car-  machine,  the  sum  of  six-pence  ;  for  every  wagg 

free,  at  any  ^^^t,  or  other  carriage,  drawn  by  four  horses, 

time  during      other  beasts  of  draught,  the  sum  of  one  shill 

the  Same  day,"  ° 

A  stage  coach  drawn  by  three  horses,  oxen,  or  other  beasts  o 

horses  passed  ^^  ^^^  ^^  nine-pence ;  and  drawn  by  two  hon 
through  and  c^j  xhis  case  was  decided  in  tlie  Court  of  Common  P 

^Ae  eveS  "^^^^  ^"  '^  ^'  ^-  ^^^'''*  ^'^'''' 
o^ihtsame  (6)  Cap.  18. 

#day,  a  different  coach,  called  by  the  same  name,  belonging  to  the  same  prop 
drawn  by  the  same  four  horses,  but  driven  by  a  different  coachman,  a 
Sffa'ent  passengers  and  parcels  for  hire,  passed  through  tlie  same  gate  ;- 
asecond  toll  was  not  payable  in  respect  tnereof. 
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r  Other  beasts  of  draught,  the  sum  of  six-pence;  and         1826. 

nawn  by  one  horse^  ox,  or  other  beast  of  draught,  the 

un  of  three-pence ;  and  for  every  horse,  one  penny." 

oil  it  was  further  enacted  by  the  said  act,  ''  that  if 

\y  person  or  persons  should  have  paid  the  tolls,  by  that 

t  granted  and  ascertained,  for  the  passing  of  any  cattle 

carriage  through  any  turnpike  erected  by  virtue  of 
e  act,  the  same  person  or  persons,  upon  producing  a 
»te  or  ticket  of  the  day,  denoting  such  payment,  should 
!  permitted  to  pass  and  repass  through  the  same  gate 

turnpike,  with  the  same  cattle  or  carriage,  toll-free,  at 
ly  time  or  times  during  the  same  day,  to  be  computed 
3m  twelve  of  the  clock  in  one  night  to  twelve  of  the 
ock  in  the  next  night,  which  said  note  or  ticket  the 
dlectors  or  receivers  of  the  said  tolls  were  thereby 
quired  to  give  gratis,  if  demanded,  on  payment  of  such 

The  said  act  of  parliament  was  continued  by  another 
It,  passed  in  the  36th  year  of  Geo.  3,  for  that  pur- 
Me  (a),  and  again,  for  the  term  of  twenty-one  years, 
f  another  act,  passed  in  the  1st  and  2nd  Geo.  4  (6). 
The  defendant,  on  the  6th  July,  1821,  and  from 
lence,  during  the  whole  of  the  year  1822,  was  a  toll- 
(dlector  at,  and  keeper  of,  one  of  the  turnpike-gates 
rected  upon  the  road  from  Sheet  Bridge  to  Portsmouth, 
y  virtue  of  the  said  acts.  The  plaintiffs,  during  the 
unetime,  were  the  proprietors  of  two  stage-coaches, 
ach  called  the  Hero,  which  travelled  daily  between 
Portsmouth  and  London,  and  London  and  Portsmouth, 
ikmg  the  said  road.  The  coach  which  left  Portsmouth 
m  the  morning,  on  its  way  to  London,  was  drawn  by 
bar  horses  through  the  gate  kept  by  the  defendant,  to 
&  place  about  two  miles  distant  from  the  same,  where 
^  horses  remained  until  the  arrival  of  the  coach  which 

(a)  Cap.  135.  (fr)Cap.  56. 
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left  London  the  same  morning,  on  its  way  to  Ports- 
mouthy  and  then  that  last-mentioned  coach,  with  differ- 
ent passengers  and  parcels,  was  drawn  by  the  same  four 
horses,  in  the  evening  of  the  same  day,  through  the 
same  gate,  to  Portsmouth.  In  the  morning  of  the  said 
6th  July,  the  coachman  who  drove  the  coach  from  Ports- 
mouth to  London,  paid  the  proper  toll  of  sixpence  for 
each  of  the  said  horses,  and  received  a  note  or  ticket  of 
the  day,  denoting  such  payment ;  and  in  the  evening 
of  the  same  day,  the  other  coachman,  who  drove  the 
coach  from  London  to  Portsmouth,  drawn  on  its  retum 
by  the  same  horses  as  aforesaid,  produced  the  said  note 
or  ticket  of  the  day  to  the  defendant  at  the  said  gate  ; 
but  the  defendant  always  demanded  a  further  toll  of 
two  shillings,  at  the  rate  of  sixpence  for  each  of  the 
horses  drawing  the  said  last-mentioned  coach ;  and  the 
last-mentioned  coachman  was  obliged  to  pay  the  same 
to  the  defendant,  in  order  that  the  horses  and  last-men- 
tioned  coach  might  be  permitted,  by  him,  to  pass 
through  the  gate.  The  coaches  and  horses  belonged 
to  the  plaintiffs,  and  the  coachmen  were  their  servants  ^ 
but  the  coachman  who  drove  the  horses  in  the  evening, 
was  not  the  coachman  who  drove  them  in  the  morning. 
The  money  paid  in  the  evening  as  aforesaid,  was  paid 
by  the  coachman  as  the  servant,  and  on  the  account  oi 
the  plaintiffs,  and  amounted,  in  the  whole,  to  the  suns 
of  19/.  165. 

On  two  days,  namely,  on  the  11th  and  15th  June, 
1822,  William  Norris/ one  of  the  plaintiffs,  who  wa» 
well  known  to  the  defendant  to  be  one  of  the  proprietors 
of  the  coaches  and  horses  aforesaid,  went  with  tho 
coach  and  horses  from  Portsmouth,  in  the  morning, 
through  the  gate,  and  paid  the  toll  of  sixpence  for  eacls. 
horse,  on  each  of  the  said  mornings,  and  received  tho 
notes  or  tickets  of  the  day,  denoting  such  payments,  and 


TllINlTV    TERM,    SE/ENTH    GEO.  IV.  135 

returned  with  the  coach  from  London,  and  the  same         1826. 

four  horses,  to  the  gate,  in  the  evening  of  each  of  those 

days,  and  produced  the  said  respective  notes  or  tickets 

of  the  day  to  the  defendant ;  but  the  defendant,  on  each 

occasion,  demanded  of  the  plaintiff  the  further  toll  of 

lizpence  for  each  of  the  horses,  and  the  plaintiff  was, 

ooDsequently,  obliged  to  pay  the  same,  and  did  pay  the 

defendant,  the  sum  of  two  shillings,  on  each  of  those  • 

emiings,  in  order  that  the  horses  and  coach  might  be.  ''*^- 

permitted  by  him  to  pass  through  the  said  gate.     On 

the  two  last-mentioned  days,    Norris  (the  plaintiff  )f 

went  and  returned  with  the  coaches  on  the  business 

of  their  respective  journies  on  those  days,  but  did  not 

drive  the  coach  either  from  Portsmouth  to  London,  or 

ftom  London  to  Portsmouth,  the  coaches  being  driven, 

as  usual,  by  their  respective  coachmen,  his  servants,  as 

aforesaid. 

The  question  for  the  opinion  of  the  Court  was,  whe- 
ther the  said  sum  of  19/.  I65.,  and  the  said  two  last-men- 
tioned sums  of  two  shillings,  were  legally  payable  for  toll. 
If  the  Court  should  be  of  opinion  that  both  the  said 
sums  were  legally  payable  for  toll^  a  verdict  was  to  be 
entered  for  the  defendant.     But  if  the  Court  should  be 
of  opinion  that  the  said  sum  of  19/.  I6s.  was  not  legally 
payable  for  toll,  the  verdict  for  the  plaintiffs  was  to 
stand,  mnd  the  defendant  to  account  for  all  the  sums 
>^ved  by  him  for  toll,  on  the  return  of  ihe^ame  horsen 
through  the  gate,  from  the  10th  July,  1821,  up  to  the 
^of  signing  judgment;  and  if  the  Court  should  be 
of  opinion  that  the  sum  of  19/.  I65.  was  legally  payable, 
^t  that  the  said  two  sums  of  two  shillings,  were  not 
legally  payable  for  toll,  then  the  verdict  viras  to  stand 
^  the  plaintiffs,  but  the  damages  were  to  be  reduced 
^  the  sum  otfamt  shillings^ 

The  case  now  came  on  for  argument,  when — 

l2 
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1826.  Mr.   Serjeant   WUde,  for  the   plaintiffs.— The  onl; 

NoRRis       question  is,  whether  the  four  horses  passing  through  th 
V-  gate  in  the  morning,  are  subject  to  a  second  toll,  (M 

repassing  in  the  evening,  and  drawing  a  different  coach 
and  this  will  depend  on  whether  ^the  tolls  be  impose 
on  the  coach,  or  on  the  horses  drawing  it.  As  th 
same  horses  passed  and  repassed  through  the  gate,  o 
their  respective  joumies,  in  the  course  of  the  sam 
day,  the  payment  of  toll  in  the  morning  exempte 
them  on  their  return  in  the  evening,  on  the  coachman 
producing  the  ticket  of  the  day.  The  payment  by  tb 
same  person^  in  the  exempting  clause  of  the  act,  applia 
to  the  servant  or  agent  of  the  proprietor  of  the  stag" 
and  cannot  be  confined  to  the  identity  of  the  coachmai 
The  object  of  the  statute  was,  not  that  the  same  perse 
should  pay  the  toll,  but  that,  if  it  had  been  paid  on« 
for  the  horses,  they  might  return  on  the  same  da^ 
without  being  liable  to  a  further  charge ;  but  it  coal 
never  have  been  contemplated  that  they  should  I 
made  subject  to  a  second  ^toll  if  driven  by  a  differed 
coachman. 

In  Gray  v.  Shilling  (a),  where,  by  a  local  turnpili 
act,  a  certain  toll  was  imposed  on  carriages,  and  not  c 
the  horses  drawing^  them,  and  it  was  provided,  that  xi 
persons,  having  paid  such  toll,  and  producing  a  ticke 
should  be  again  liable  on  the  same  day ;  and  by  a  sul 
sequent  act,  the  old  tolls  were  taken  off*,  and  othei 
imposed,  in  respect  of  the  horses  drawing,  and  m 
on  the  carriages  : — it  was  held,  that  toll  having  bee 
paid  on  horses  passing  with  a  carriage,  no  new  tc 
was  dcmandable  on  the  same  horses  returning  on  tl: 
same  day,  although  drawing  a  different  carriage.  S 
here,  the  toll  was  imposed  on  the  horses,  and  not  c 
the  carriage,  and  therefore  the  mere  changing  of  it 

(a) A  B.Moore,  371. 
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coach  and  coachman,  cannot  create  a  distinction  be- 
tween that  case  and  the  present.     The  learned  Serjeant 
.'was  proceeding  with  his  argument,   when  the  Court 
called  on — 

Mr.  Serjeant  Pell,  for  the  defendant. — ^The  toll  im- 
posed by  the  act  in  question,  is  on  the  carriage,  and 
not  on  the  horses  drawing  it.    The  horses  are  men- 
tioned and  enumerated  in  the  act,  merely  with  a  view 
cf  ascertaining  the  amount  of  toll  to  ,be  demanded  for 
the  particular  vehicle  or  carriage  they  might  be  drawing. 
The  coach  belonging  to  the  plaintiffs,  which  passed 
through  the  gate  in  the   morning,  was  not  the  same 
that  passed  through   in  the  evening,  and  though  the 
tame  horses  drew  both  coaches,  the  last  could  not  be 
dempted  from  the  payment  of   the  accustomed]  toll. 
^,  the  horses  could  not  be  exempt,  unless  the  ticket 
directed  by  the  act  to  be  given,  were  produced  by  the 
Mme  person  that  received  it.     The  9th  section  directs 
the  tolls  to  be  "  demanded  and  taken  of  the  'person  or 
persons  attending  any  cattle  or  carriage ;"  and  the  sub- 
sequent exempting  clause  enacts,  '*  that  if  any  person 
or  persons  should  have  paid  the  tolls,  by  the  act  granted 
Ukd  ascertained,  for  the  passing  of  any  cattle  or  car- 
riage through   any  turnpike  erected  by  virtue  of  the 
set,  the  $ame  person  or  persons,  upon  producing  a  note 
or  ticket  of  the  day,  denoting  such  payment,  should  be 
pmiitted  to  pass  and  repass  through  the  same  gate  or 
^opike,  with  the  same  cattle  or  carriage,  toll  free,  at 
say  time  or  times  during  the  same  day."    It  is  quite 
'  dear,  that  the  horses  are  cattle  within  the  meaning  of 
Aat  clause;  but  the  toll  is  payable  according  to  the 
^ription  of  the  carriage  drawn  by  such  cattle ;  viz., 
>or  a  coach  or  pleasure-carriage,  three-pence ;  and  for  a 
stage-<*oach   or  machine,  sixpence.      Even  supposing 


CAS£S    IN    TH£    KING  S    BENCH, 

it  were  otherwise,  in  order  to  bring  this  case  withi 
exemption  of  the  act,  it  is  necessary  to  shew  tha 
horses  and  carriage  were  driven  by  the  same  p 
both  in  passing  and  repassing ;  and  a  different  c 
man  cannot  be  considered  as  the  same  person,  t\ 
both  were  the  servants  of  the  same  master  or  propr 
and  although  it  may  be  said,  that  the  toll  was  ps 
by  the  proprietors,  and  was  paid  by  their  servants 
on  their  account ;  yet  in  order  to  bring  them  with: 
exempting  clause,  the  second  toll  should  be  pa 
repassing  in  the  evening,  ^by  the  same  coachman 
received  the  ticket  in  the  morning.  In  Willia 
Sangar  (a),  where  a  turnpike  act  imposed  a  t 
every  carriage  and  every  horse  passing  throug 
gate,  and  exempted  any  person  from  paying  mon 
once  in  a  day,  for  passing  or  repassing  with  the 
carriage  or  horse,  and  exempted  the  traveller 
paying,  a  second  time  in  the  day,  for  the  passage 
same  carriage,  though  drawn  by  different  horses, 
the  same  in  number ;  and  it  was  provided,  that 
cases  of  carriages  travelling  for  hire,  the  travel 
passenger  therein  should  be  considered  as  the  ] 
paying  the  toll,  and  that  such  payment  shoul 
exempt  such  carriages  repassing  with  a  differei 
veller  or  passenger ; — ^it  was  held,  not  to  extend  to 
coaches ;  the  carriage  itself  not  being  then  hired  1 
fespective  passengers,  but  only  a  conveyance  by 
and  therefore,  that  such  stage  coaches  were  freec 
the  payment  of  a  second  toll  in  the  day,  althou^ 
turning  with  different  passengers  and  different  h 
the  horses  being  the  same  in  number :  and  alt! 
the  Court  there  drew  a  distinction  between  car 
of  a  public  nature,  and  those  used  for  private  pur[ 
and  Mr.  Justice  Grose  said  (6),  ''that  with  respec 

(fl)  10  East,  66.  {b)  10  East,  7 1 . 
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itege  coach,  the  carriage  itself  is  under  the  control  of 
the  owner  or  his  servant,   who  pays  the  toll;"  and 
the  payment  by  the  servant  might  be  considered  as 
^payment  by  the  master :  yet  that  case  is  distinguish- 
lUe  from  the  present,  as  here  the  words,  ''  the  same 
person,''  must  be  understood  exclusively  to  mean  the 
person  who  procured  the  ticket  in  the  morning.     In 
Harmon  v.  Brough  (a),  where  a  turnpike  act  imposing 
IoDb  on  horses.  See.,  contained  exemptions  in  favour  of 
"cattle  going  to  or    returning    from    pasture,"    and 
"hwaes  attending  cattle  returning  from   pasture,"  it 
was  held,  that  a  horse,  ridden  by  the  owner  of  the  cattle 
It  pasture,  in  going  to  fetch  them  thence,  did  not  come 
within  either  of  the  exemptions;    the  object  of  the 
legislature  being,  that  when  cattle  were  going  to,  or 
fletuming  from,   pasture,  the  horse  of  the  person  at* 
Iwiding  them  should  be  exempted  from  toll ;  and  Lord 
Ka^oH  there  said,  ''  the  question  is,  whether  a  horse 
gnng  to  fetch  cattle,  were  attending  the  cattle  at  the 
tine.     Barely  stating  the  question,   is  answering  it. 
When  the  horse  is  attending  the  cattle,  the  turnpike 
■an  can  see  what  is  passing,  and  of  course  can  judge 
whether  the  party  be  entitled  to  the  benefit  of  the 
aemption ;  but  he  has  no  means  of  knowing  whether  a 
kone  be  going  to  fetch  cattle.      If  this  were  allowed  to 
lie  an  exemption,  it  would  open  a  great  door  to  fraud 
QQ  the  tumpUce  men ;  I  am,  therefore,  of  opinion,  that 
ftephiintiff  is  neither  within  the  words  nor  the  spirit  of 
cither  of  these  exemptions."    So  here,  the  person  pro- 
ducing the  ticket  in  the  evening,  must  be  the  same 
Id  whom  it  was  delivered  in  the  morning.     And  in  the 
hte  case  of  Loaring  v.  Stone  (6),  where  a  turnpike  act 
imposed  a  scale  of  tolls  upon  horses  only,  drawing  or 

(a)  G  Term  Rep.  706. 
(b)  3  Dowl.  &  Ryl.  797.    S.  C.  2  Bam.  &  Cres.  616. 
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1826.        not  drawing  carriages,  respectively,  as  the  case  might 
be ;    and  by  a  clause  of  exemption,  it  was  provided^ 
that  no  person  should  be  liable  to  pay  toll  more  than, 
once,  for  passing  and  repassing  the  gates  on  the  same 
trust,   at  any  time,  in  any  one  day,  with  the   same 
horses  and  carriages,  through  the  same  toll-gate,  bu^ 
that  every  person  having  paid  toll  once,  and  producing 
a  ticket,  denoting  the  payment  of  such   toll,  should 
afterwards   pass  and   repass,   with    the   same    hora^^ 
and  carriages,  toll  free,  during  the  same  day,  throug-li 
the  same  gate  where  such  toll  was  paid ;  and  a  stagge 
coach,  drawn  by  four  horses,  having  passed  throogL     t 
gate  on  the  trust,  and  paid  the  toll  in  the  morning,  acmd 
in  the  evening  of  the  same  day,  the  same  horses,  drai 
ing  a  different  coach,  called  by  the  same  name, 
longing  to  the  same  proprietors,  and  driven  by  the  sarsie 
coachman,  but  carrying  different  passengers  and  parcels 
for  hire,  passed  through  the  same  gate  : — ^it  was  hel<]| 
that  a  second  toll  was  payable  in  respect  of  the  la^t- 
mentioned  carriage  and  horses,  so  passing  through  tlie 
gate.     Here,  therefore,  if  the  same  coachman,  or  eyouL 
the  proprietor  himself  had  driven  the   coach  both    in 
going  and  returning,  as  it  was  a  different  coach  from 
that  for  which  toll  was  paid  in  the  morning,  a  new  axsd 
distinct  toll  was  payable  on  its  return  in  the  evening,  0> 
the  horses  and  carriage   were   each  the  subject  of  & 
specific  toll,  and  the  main  injury  done  to  a  turnpike 
road,  arises  from  the  wheels  of  the  different  carria^^ 
which  pass  over  it,  and  not  from  the  horses  drawing 
them.      The  case  of  Gray  v.  Shilling,  is  altogeth^ 
distinguishable  from  the  present,  as  the  subsequent  act 
imposed  tolls  in  respect  of  the  horses  drawing,  and  t&ct 
on  the  carriages,  as  in  the  original  act. 

Lord  Chief  Justice   Best. — It  has  frequently  been 
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declared  from  the  bench,  and  I  fully  concur^  that  those         i^^^* 
who  seek  to  exact  tolls,  through  the  medium  of  the       Norris 
legislature,  can  only  be  entitled  to  them  when  the  sta-  ^- 

totes  granting  them  are  couched  in  plain  and  unequi- 
Tocal  language ;  and  in  the  construction  of  these  acts 
we  must  look  to  the  strict  words,  and  construe  them 
according  to  their  plain  meaning,  with  reference  to  the 
subject  matter.    The  framers  of  the  acts  have  the  re- 
ceivers of  the  tolls  before  them,  and  not  the  payers ;  and 
the  former  should  not  only  shew  an  express  right  to 
demand  or  take  tolls,  but  the  words  of  the  particular 
statute  by  which  they  are  imposed,  must,  in  themselves, 
be  so  clear  and  express  as  to  render  it  unnecessary  for 
the  Court  to  look  into  any  decided  case  on  the  subject. 
At  all  events,  it  is  incumbent  on  us  to  protect  the  in- 
terests of  the  parties  from  whom  tolls  are  exacted.     In 
tliis  case,  it  appears  to  me,  that  the  defendant  had  no 
pretence  whatever  to  demand  the  tolls  in  question. 
I  was  at  first  not  aware  that  it  was  intended  to  be  argued 
thit  the  toll  was  imposed  on  the  carriage  instead  of  the 
hones  drawing  it,  but  thought  that  the  only  question  to 
be  raised  was,  whether,  in  order  to  claim  the  exemption 
by  the  production  of  the  ticket,  it  should  be  shewn  by 
tbe  same  person  in  the  evening,  to  whom  it  was  gii^n, 
QD  payment  of  toll,  in  the  morning.     Now,  there  can 
be  no  doubt  or  difficulty  as  to  that;  for  although  the 
coachmen  tendered  the  toll  to  the  defendant,  it  was 
their  masters  who  paid  it,  and  if  it  had  been  paid  im- 
pioperly,  they  alone,  and  not  the  coachmen,  could  re- 
<^er.it  back,  in  an  action  for  money  had  and  received. 
Ilie  tolls,  therefore,  were  paid  by  the  coachmen  on 
M^nnt  of  the  plaintiffs,  as  proprietors  of  the  coach, 
^  whom  it  was  conducted  and  regulated  throughout 
fte  whole  of  the  journey,  although  it  was  the  duty  of 
their  servants  to  take  due  care  as  to  the  proper  convey- 
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1826.        ance  of  the  passengers  and  luggage.    At  a 
Nom&js       ^^  master  or  proprietor  of  a  coach  must  be  c 
V'  as  constructively  present^  for  several  purposei 

is  liable  for  the  negligence  or  misconduct  of  hi; 
and  coachmen.    It  has  been  insisted^  however^ 
toll  is  imposed  on  the  coach,  and  not  on  tl 
drawing  it ;  and  therefore,  as  two  different  coach 
through  the  gate  on  the  same  day,  that  the  defei 
justified  in  demanding  double  toll.    But  I  a 
of  opinion,  that  by  the  terms  of  this  act,  the  t 
posed  on  the  horses  and  not  on  the  coach ;  : 
otherwise,  the  argument  for  the  defendant  a 
prevailed.    Although  it  had  been  expressly  la 
horses  drawing,  yet,  if  authority   were  warn 
judgment  of  the  court  of  King's  Bench,  in  the 
of  Loaring  v.  Stone,  appears  to  me  to  decide 
tion.     Mr.  Justice  Bayley  there  said,   *'  the 
clause  imposes,  first,  a  toll  of  4^.  upon  evei 
drawing  in  any  coach,  chariot.  Sic. ;  second, 
toll   upon  every  horse,  drawing  singly   any 
whatever.     The  toll  is,  therefore,  imposed  i 
horse,  and  not  upon  the  carriage."    So,  here  t 
of  the  acts  are,  "  for  every  horsey  drawing  any 
otl4|sr  pleasure-carriage,  3J.,  but  if  drawing  ai 
coach  or  machine,  6d.*' — These  words,  howe^ 
introduced  in  that  act,  but  they  are  not  to 
here ;  and  if  the  toll  had  there  been  imposed 
horses  only,  the  judgment  of  the  Court  woi 
been  different.    And  the  18th  section  provided 
person  should  pay  toll  more  than  once,  at 
gate,  for    passing    and    repassing,   in  any  o 
with  the  same  horse,  or  horses,  and  carriages ; 
word  "  carriage"  occurs  several  times  in  that 
accompanied  with  such  other  words,  as  clearlj 
that  there  must  be  both  the  same  hoi*ses  and 
carriage,  to  entitle  a  party,  passing  the  gate 
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time,  to  the  exemption.     Here,  however^  the  exemption        ^^^G- 
extends  to  the  same  person  passing  and  repassing,  with       Norris 
the  same  cattle  or  carriage ;  the  toll  is  not  imposed  on  v- 

the  carriage,  but  on  the  horses  drawing  it ;   and  the 
distinction  is  expressly  taken,  in  the  7th  section,  with 
respect  to  waggons,  wains,  and  carts ;  for  there  the  toll 
ii  laid  on  the  vehicle,  and  not  on  the  animals  drawing 
it    Although  it  has  been  said,  that  the  effect  of  that 
section  must  be  limited  in  its  operation,  as  the  tolls 
woe  to  be  paid  by  the  person   attending  any  cattle 
or  carriage,  and  that  the  exemption  only  extends  to 
the  Mame  person,  who  shall  have  paid  toll ;  yet  here, 
the  person  attending   the  cattle  or  carriage  was  the 
coachman ;  and  as  the  toll  was  imposed  on  the  horses 
and  not  on  the  coach,  the  case  of  Gray  v.  Shilling  is 
decisive  to  shew,  that  the  toll  having  been  once  paid  for 
the  horses,  no  new  toll  could  be  demanded,  on  their 
retnming,  the  same  day,  although  drawing  a  different 
carriage;  and  Lord  Chief  Justice  Dallas  there  said  (a), 
"  even  if  the  case  of  Willianis  v.  Sangar  had  not  been 
decided,  I  should  have  thought,  from  the  construction 
of  both  these  statutes,  that  horses  having  drawn  a  car- 
riage through  the  gates  in  question,  for  which  toll  had 
been  paid,  would  not  be  liable  to  pay  a  second  time  on 
tlw  same  day,  although  they  repassed  through  the  gate 
with  a  different  carriage."    That  appears  to  me  to  be 
piecisely  in  point ;  and  as  the  rest  of  the  Court  con- 
carred  with  his  Lordship,  I  am  of  opinion  that  the 
plaintiffs  are  entitled  to  recover  to  the  extent  of  the 
vetdict  found  for  them  at  the  trial. 

Mr.  Justice  Park. — I  concur  with  his  Lordship;  and 
n^y  opinion  is  founded  on  the  particular  construction 
of  the  statute  now  before  us.     Two  points  have  been 

{ft)  A  B.  Moore.  378. 


144  CASES    IN    THE    KING's    BENCH, 

1836.        urged :  the  one^  that  the  toll  is  imposed  on  the  carriai 

^^fT^^^^     and  not  on  the  horses  ;  and  the  other,  that  the  exen 
NoKsn  1         --i    V 

V.  tion  extends  only  to  the  same  person  who  paid  the  ti 

PoATE.  ^]^Q  alone,  it  is  contended,  C€ui  repass  through  the  ga 
on  producing  the  ticket  of  the  day.  But  it  is  quite  d 
that  the  toll,  in  this  case,  is  imposed  on  the  horses  dra 
ing  any  pleasure-carriage  or  stage-coach,  and  in  the  o 
of  a  waggon,  wain,  or  cart,  on  the  carriage  itself,  a 
not  on  the  animals  drawing  it.  The  Court  decided  t 
case  of  SiarrisoH  v.  Brough,  for  the  purpose  of  preTei 
ing  a  fraud  on  the  toll-gate-keeper;  for, if  the  hoi 
were  not  attending  the  cattle  at  the  time,  he  could  e 
know  whether  or  not  it  were  going  to  fetch  them.  T 
case  of  Loaringv.  Stone  is  also  different  from  this.  11^ 
Justice  Bayleif  there  drew  the  distinction,  and  said  (i 
"  as  no  toll  was^imposed,  by  the  enacting  clause,  up 
the  '  carriage,'  there  could  be  no  reason  for  introduci 
that  word  into  the  proviso,  unless  it  were  intended 
confine  the  exemption  in  respect  of  horses  drawing  a 
riages,  to  the  same  horses  drawing  the  same  carriage 
and  Mr.  Justice  Holroyd  said  (6),  "  the  word  '  carriaf 
occurs  several  times  in  the  proviso,  and  accompani 
with  such  other  words  as  shew  clearly  that  there  mt 
be  both  the  same  horses  and  the  same  carriage,  in  ore 
to  entitle  a  party,  passing  the  gate  a  second  time,  to  t 
exemption."  Here,  however,  the  words,  in  the  provie 
containing  exemption,  are  ''  with  the  same  cattle  or  cf 
riage ;"  and  the  case  of  Williams  v.  Sangar  is  expresE 
in  point,  to  shew  that,  if  the  owner  of  a  stage-coach, 
his  servant,  have  paid  the  toll  once  in  the  day,  he 
thereby  exempted  from  paying  it  again,  although  retuK 
ing  with  different  passengers  and  different  horses,  t 
horses  being  the  same  in  number. 

(ci)3D.&R.&02;   2BarD.&Cres.5l9.  (6)  Ibid. 
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Mr.  Justice  Burro  UGH. — ^Tbe  person  who  framed  the 
ict  in  question,  must  be  taken  to  have  known  the  usage 
of  the  road ;  and  if  an  additional  toll  might  be  imposed 
on  a  different   carriage,  though  drawn  by  the  same 

nes  and  returning  on  the  same  day,  it  would  increase 
[w  sam  raised  by  the  tolls  to  so  enormous  an  amount, 
diit  I  should  much  doubt  whether  the  legislature 
wold  have  allowed  the  act,  so  framed,  to  pass.  All 
dot  was  intended  was,  that  a  party  should  only  pay  toll 
(nee  in  the  same  day  for  the  same  horses  drawing  a 
rt^;e-coach ;  and  although  the  coach  might  not  be 
identically  the  same,  it  is  immaterial.     The  coachmen 

ere  employed  by  the  same  proprietors,  who  were  respon- 
jUe  for  their  acts,  and  by  whom  the  tolls  were  paid. 

Mr.  Justice  Gaseleb  concurring — 

Postea  to  the  plaintiff. 
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1826. 


NORRIS 
V. 
POATE. 


Pike  v.  Carter  (a). 

IHIS  was  an  action  of  trespass,  for  taking  the  money      Trespass 
rf  the  plaintiff,  to  which   the  defendant  pleaded  the  ^^  "?*  , 

^  F  "6  against 

gaeral  issue.  a  magistrate 

At  the  trial,  before  Lord  Chief  Justice  Abbott,  at  the  'JT  *°/ 

thing  done 
(<)  This  Case  was  also  decided  in  the  Court  of  Common  Pleas,  and   by  him 

■  lejwrted  in  10  J.  B.  Moore.  jq  the  dis- 

dbige  of  his  duty,  unless  he  be  made  acquainted  with  every  fact  necessary  to  en- 
able him  to  determine,  when  called  on  to  act.  Where,  therefore,  the  treasurer  of  a 
Wnefit  society  brought  such  action  against  a  magistrate,  for  issuing  a  warrant  of 
teres  against  him,  upon  a  previous  order  of  two  magistrates,  for  the  relief  of  a 
acnber,  in  pursuance  of  the  statute  33  Geo.  3,  c.  54,  s.  15 : — Held,  that  the  action 
eonld  not  be  maintained  ;  it  appearing  on  the  face  of  the  order,  that  the  treasurer 
■ade  no  defence,  the  defendant's  jurisdiction  not  having  been  questioned  at  the 
tiocy  and  the  treasurer  having  neglected  to  present  to  his  notice  a  rule  of  the 
wdety,  wbich  directed  all  disputes  betwien  its  members  to  be  referred  to  arbi- 
tabon;  and  which  rule  was  confirmed  t^  sect.  16  of  the  statute,  whereby  the 
award  was  made  conclusive,  without  being  subject  to  the  control  of  the 
ngistratcfl. 
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1836.  last  summer  assizes  for  the  county  of  Southamptoi 

'^"'^'  verdict,  by  consent,  was  found  for  the  plaintiff,  dama^ 

V.  6/.  145.  6d.,  subject  to  the  opinion  of  the  Court  upon 

Carter.  following  case  : — 

''  The  plaintiff  was,  at  the  time  of  the  trespass  co 
plained  of,  and  still  is,  the  treasurer  of  a  friendly  soei 
called  "  The  General  Union  Benefit  Society,"  hold: 
its  meetings  at  Portsea,  within  the  borough  of  Poi 
mouth.  The  defendant  was  a  justice  of  the  peace 
the  borough  of  Portsmouth. 

"The  General  Union  Benefit  Society  was  instituted 
the  year  1818 ;  and  the  rules  of  the  society  (which  w 
to  be  considered  as  part  of  the  case,  and  referred  tOj 
necessary),  were  allowed  and  confirmed  at  the  Gen0 
Quarter  Sessions  of  the  peace,  holden  in  and  for  t 
county  of  Southampton,  at  Winchester,  on  the  25 
October,  in  that  year.  Among  these  rules  was  the  fi 
lowing : — 

'  In  order  to  settle  any  case  in  dispute  between  ^ 
society  and  any  of  its  members,  their  executors,  adm 
nistrators,  or  other  person  or  persons  claiming  und 
aivy  member  or  members,  relating  to  any  breach  of  ai 
clauses  of  these  regulations,  or  the  withholding  of  tt 
benefit,  or  expelling  any  member  from  the  society,  or  ( 
any  other  account : — it  is  hereby  finally  agreed,  that  tl 
dissatisfied  party  or  parties  shall  have  such  case  fair 
arbitrated,  upon  leaving  notice  at  the  society-hous 
within  two  months  after  such  dispute  or  notice  of  expv 
sion^  if  such  dissatisfied  party  or  parties  live  within  thr 
miles  from  the  society-house;  but  if  such  dissatisfif 
party  or  parties  live  more  than  three  miles  from  the  s 
ciety-house,  then  within  three  months  after  such  dispo 
or  notice  of  expulsmi ;  and  for  that  purpose  such  di 
satisfied  party  or  parties  shall  chuse  three  persons,  wl 
are  members  of  this  society,  and  the  audit  or  genei 
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oommittee  shall  chase  three  other  members  of  this  so-  1820. 
ciety :  and  the  six  members  so  chosen,  or  the  majority 
«f  ihem,  shall  appoint  three  more  members  of  this 
NMly;  which  nine  members,  so  appointed,  shall 
Id  as  arbitrators,  and  meet  and  consider  the  case 
k  dispute,  within  one  month  from  the  time  the  no- 
tice of  such  arbitration  was  left  at  the  society-house. 
And  whatever  award,  order,  or  determination  shall  be 
|Bideby  the  said  arbitrators,  or  the  major  part  of  them, 
diall  be  binding  and  conclusive  on  all  parties,  and  shall 
|k  final  to  all  intents  and  purposes,  without  appeal,  or 
iknng  subject  to  the  control  of  two  or  more  justices  of 
w peace;  provided  such  an  award  be  made  in  writing 
|)f  the  said  arbitrators,  or  the  major  part  of  them,  within 
hour  next  after  such  case  shall  be  determined, 
[layperson  desiring  his  case  to  be  arbitrated,  shall  de- 
nt in  the  hands  of  the  treasurer,  10^.  6ih ;  and,  in 
such  arbitration  shall  be  given  in  his  favour,  the 
IKk&f.  shall  be  returned,  and  the  expenses  paid  by  the 
:  but  if  the  case  be  decided  against  him,  the  ex- 
[|Bce  shall  be  paid  from  the  deposit. 

In  1818,  one  Thomas  Spraggs  was  admitted  a  mem- 
of this  society;  and  in  September,  1823,  he,  having 
been  for  some  months  in  the  receipt  of  relief  from 
lociety,  applied  for  further  relief,  which  was  refused, 
the  ground  of  an  alleged  violation  by  him  of  one  of 
rales  of  the  society.    In  consequence  of  this  refusal, 
upon  two  several  occasions,  applied  to  the  magis. 
of  Portsmouth,  who,  having  duly  summoned  the 
of  the  society,  made  two  several  orders  for  his 
(which  orders  were  to  be  referred  to,  if  necessary, 
put  of  the  case),  and  which  not  having  been  com- 
inth,  the  defendant,  as  a  magistrate,  signed  two 
warrants  of  distress,  under  which  money  col- 
Wed  from  the  society,  and  vested  in  the  plaintiff,  as 


■i- 
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treasurer,  was,  on  the  6th  December,  1823,  and  on  tl 
37th  February,  1824^  forcibly  taken  from  a  box  in  tl 
custody  of  the  plaintiff,  as  such  treasurer  of  the  socie| 
On  the  10th  April,  1824,  the  plaintiff,  by  his  a^fo^ 
gave  the  defendant  a  notice,  duly  signed  and  indovse 
according  to  the  statute  in  that  behalf  (a) ;  and  on  tl 
12th  May,  1824,  the  present  action  was  commenced'l 
suing  out  a  writ  in  this  Court. 

'^  At  the  trial,  no  evidence  was  offered  on  either  side 
but  it  was  agreed  between  counsel,  that  the  admissibilit 
of  any  of  the  evidence  should  be  open  to  argument  oi 
the  case. 

''The  question  for  the  opinion  of  the  Court  wai 
whether  this  action  could  be  maintained.  If  they  shouk 
be  of  opinion  that  it  could,  then  the  verdict  was  to 
stand;  if  not,  a  verdict  was  to  be  entered  for  tlx 
defendant." 

The  case  came  on  for  argument  on  a  former  day  in 
this  Term. 

Mr.  Serjeant  Bosanquet,  for  the  plaintiff.  By  tb 
terms  of  the  rule  of  the  society  set  fortli  in  the  case,  anc 
according  to  the  statute  33  Geo.  3,  c.  64,  (which  vai 
passed  for  the  encouragement  and  relief  of  friendly  so 
cieties,  and  by  which  any  number  of  persons  migb 
form  themselves  into  a  society,  and  raise  among  them 
selves  a  fund  for  their  mutual  benefit,  and  make  rula 
and  impose  fines,  on  the  several  members  of  such  so 
ciety),  the  defendant,  as  magistrate,  had  no  jurisdictkM 
to  issue  the  warrants  of  distress  under  which  mouiei 
vested  in  the  plaintiff,  as  treasurer,  were  taken,  and  fo 
which  this  action  is  brought ;  as  some  of  the  member 
of  the  society,  on  being  duly  chosen  and  appointed 
were  authorised,  in  cases  of  complaint  by  any  of  it 

(a)  24  Geo,  2,  c.  44,  s.  1 . 
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membere,  to  act  as  arbitrators,  and  proceed  to  the  set-  1B26. 
denie!kit  of  all  disputes  in  a  summary  way ;  and  their  p^^^^ 
tmud  was  to  be  conclusive  on  all  parties,  and  final,  *• 

iridHNit  being  subject  to  the  control  of  justices  of  the 
feace.  The  15th  section  of  that  statute  (a),  gives  a 
^jurisdiction  to  magistrates,  in  case  any  member  of  a  be- 
lt society  shall  consider  himself  aggrieved  by  any 
done  or  omitted  to  be  done  by  the  society;  yet  by 

(•)  Bj  which  it  is  enacted^  that  '*  if  any  person,  having  been  ad- 
siU  a  member  of  any  society  established  by  virtue  of  the  act ;  shall 
AU  himself  aggrieved  by  any  act,  matter,  or  thing  done,  or  omitted 
te  be  done  by  any  such  society,  or  any  person  or  persons  acting  un- 
fa them,  it  shall  and  nwy  be  lawful  for  any  two  or  more  justices 
tf  tke  peace  of  the  county,  riding,  division,  or  shire,  where,  or  near 
|Wto (he  place  where,  such  society  shall  be  established,  on  complaint 
'Udeopon  oath,  or  affirmation,  by  or  on  the  behalf  of  such  person, 
fiiiekoath  or  affirmation  such  justices  of  the  peace  are  thereby  em- 
Ifwcred  and  required  to  administer),  to  issue  their  summons  to  the 
wardens,  stewards,  or  other  principal  officers  of  such 
f,  by  whatever  name  such  principal  officers  shall  be  respectively 
or  called,  or  one  of  them,  in  case  such  complaint  shall  be 
against  such  society  collectively,  and  in  case  such  complaint 
[ill  be  made  against  any  person  or  persons  appointed  to  such  office 
then  to  summon  such  person  or  persons  to  appear  before 
'^  jnsdces,  at  a  convenient  time  and  place,  to  be  respectively 
in  such  summons,  and  also  to  summon,  at  the  same  time 
tri  place,  if  there  shall  be  occasion,  all  such  persons  as  shall  appear 
^Mi  justices  to  have  the  custody  of  the  rules,  orders,  and  regular 
of  such  society;    and  such  justices,  at  the  time  and  place 
in  such  summons,  whether  the  person  or  persons  so  sum- 
ihali  or  shall  not  appear  according  to  such  summons,  never- 
on  proof,  upon  oath  or  affirmation,  of  such  summons  being 
served,  or  left  at  his,  her,  or  their  usual  place  or  places  of  abode, 
proceed  peremptorily  to  hear  and  determine,  in  a  summary 
*9»  the  matter  of  such  complaint,  according  to  the  true  purport  and 
>ttUBg  of  the  rules,  orders,  and  regulations  of  such  society,  con- 
™tA  by  the  justices  according  to  the  directions  of  the  act,  and 
^Ml  make  such  order  therein  as  to  them  shall  seem  just ;  and  every 
tflider  of  justices  shall  be  complied  with,  and  to  all  intents  and 
shall  be  final,  and  shall  not  be  subject  to  appeal,  or  to  be 
or  Temoveable  into  any  of  his  Majesty*s  Courts  of  Record 
fttWdtainster." 

IfOL.   IV.  M 
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18;<S.  the  16th  section  (a),  this  case  is  e3rpTessly  provided  fc 
and  the  rule,  directing  all  disputes  to  be  referred  to  a 
bitration,  confirmed. 

It  is  highly  important  to  all  societies  of  this  descri] 
tion,  that  litigation  should  be  avoided ;  and  rules  a 
accordingly  framed,  and  provisions  made,  under  tt 
sanction  of  the  legislature,  giving  the  members  a  jurii 
diction  within  themselves,  to  which  all  are  bound  1 
submit,  and  which  is  unknown  to  the  rules  of  the  com 
mon  law.  In  passing  the  statute  in  question,  the  legii 
lature  did  not  contemplate,  that  disputes  arising  be 
tween  members  of  a  society  of  this  description  shool 
be  settled  as  in  other  cases;  and  although  the  IfitI 
section  of  that  statute  contains  a  general  provision 
giving  to  magistrates  a  summary  jurisdiction  in  som 
cases,  yet  the  16th  section  provides,  that  a  domesti* 
forum  shall  be  established,  by  which  all  matters  in  difl 
pute,  between  the  society  and  any  individual  memb^ 
thereof,  may  be  adjusted,  without  a  reference  to  an; 
extrinsic  authority,  by  expressly  enacting,  that  if  pto 
vision  be  made  by  the  general  rules  of  the  society  for  i 
reference  by  arbitration  (as  in  this  case),  the  matter  ii 

(a)  Bj  which  it  is  provided,  **  that  if  provision  shall  be  made  h 
one  or  more  of  the  general  rules  or  orders  of  any  such  society,  an* 
confirmed  as  required  by  the  act,  for  a  reference  by  arbitration,  Q 
any  matter  in  dispute  between  any  such  society,  or  any  person  o 
persons  acting  under  them,  and  any  individual  members  tbereo 
the  matter  so  in  dispute  shall  be  referred  to  such  arbitrators  as  iht 
be  named,  and  elected,  in  such  manner  as  shall  be  prescribed  h 
such  general  rules  or  orders ;  and  whatever  award,  order,  or  detti 
mination,  shall  be  made  by  the  said  arbitrators,  or  the  major  part  c 
them,  according  to  the  true  purport  and  meaning  of  the  rules  an 
orders  of  such  society,  confirmed  by  the  justices  according  to  di 
directions  of  the  act,  shall  be  bindii^  and  conclusive  on  all  paitiei 
and  shall  be  final,  to  all  intents  and  purposes,  without  appeal,  c 
being  subject  to  the  control  of  two  or  more  justices  of  the  peace^  i 
the  manner  thereinbefore  prescribed." 


TRINITY    TERM,    SEVENTH    GEO.  IV, 

diBpote  shall  be  referred  to  urbitrator8>  according  to  the 
manner  prescribed  by  such  general  rules^  whose  award 
shall  be  binding  and  conclusive  on  all  parties,  and 
Ibal,  to  all  intents  and  purposes,  without  being  subject 
to  the  control  of  two  or  more  magistrates.  The  enact- 
ment is  peremptory  in  its  t^ms,  and,  consequently^ 
lltogether  takes  away  the  jurisdiction  of  the  ma- 
gistrates; for  the  award  of  the  arbitrators  is  to  be 
inal  to  all  intents^  and  is  not  even  subje<^  to  appeal* 
It  must,  therefore,  be  taken  in  this  case  as  if  the  15th 
leetion  had  not  been  introduced  into  the  statute,  or 
is  though  it  had  never  existed,  the  rule  of  the  society 
htfing  been  made  for  the  specific  purpose  of  adopting 
Ae  plan  pointed  out  by  the  16th  section.  The  pru- 
faice  or  beneficial  ^ects  of  such  a  rule  cannot  now 
be  questioned.  When  an  individual  becomes  a  mem- 
ber of  such  a  society,  he  subjects  himself  to  all  its 
Hies,  if  they  be,  as  the  rules  here  were,  duly  allowed 
iid  confirmed  by  the  magistrates,  according  to  the 
Sections  of  the  statute ;  and  those  rules  cannot  be 
bpensed  with,  but  are  conclusive  and  binding  on 
d  parties.  By  the  rule  in  question,  if  a  person, 
desiring  his  case  to  be  submitted  to  arbitration,  neglect 
er  fefuse  to  deposit  lOe.  6^.  in  the  hands  of  the  trea- 
Hier,  it  is  clear  that  he  cannot  afterwards  apply  to  a 
angistrate^  as  the  mode  of  adjustment  is  pointed  out 
by  the  rule,  which  admits  of  no  application  to  a  magis* 
tme,  and  no  appeal.  There  is  nothing  in  the  regula- 
tioki  at  all  illegal  or  unreasonable.  Two  persons  may 
Ipte  to  refer  matters  in  difference  between  them  to  a 
ttid;  and  that  submission  would  not  only  be  legal, 
bst  would  also  be  binding  on  both.  So  here,  where  a 
foion  voluntarily  becomes  a  member  of  the  society,  he 
Hrtnally  consents  to  submit  himself  to,  and  engages  to 
Aservei  all  the  rules  and  regulations  which  may  be  le- 

M  2 


V. 

Carter. 
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gaily  imposed  on  the  members  collectively,  for  their  m. 
ternal  management  and  regulation. 

Mr.  Serjeant  Wilde,  for  the  defendant.— The  16d 
section  of  the  statute  does  not  take  away  the  jurisdi^ 
tion  of  the  magistrates,  unless  the  award  be  duly  mad< 
and  confirmed.  And  although  it  has  been  said, 
the  object  of  the  Legislature  in  passing  the  33  Geo. 
was  to  prevent  litigation,  still  the  statute  must  n 
a  general  construction.  It  cannot  be  doubted,  but 
magistrates  would  better  protect  the  rights  of  each 
dividual  member,  than  those  persons  who  are  intei 
and  form  part  of  the  body  of  the  society.  Persons 
become  members  of  societies  of  this  description 
by  that  means,  to  provide  themselves  with  those  n( 
saries  in  times  of  sickness  and  distress,  which  they 
unable  to  procure  through  their  own  exertions  :  and 
relief  to  be  afforded  them  should  be  promptly  enfoi 
otherwise,  if  they  be  obliged  to  wait  until  the  arbil 
have  made  their  award,  according  to  the  terms  of 
rule  in  question,  that  assistance  might  come  too 
and  although,  by  that  regulation,  the  award  must  tl 
considered  conclusive  and  final,  still  it  will  not  pieted 
the  party  from  applying  to  a  magistrate,  particubrif 
as  the  half-guinea  required  to  be  deposited  by  him,  pn* 
viously  to  his  case  being  submitted  to  the  arbitratoHi 
might  often  prove  more  than  the  amount  claimed  frofi 
the  society  for  his  immediate  wants.  He  has,  therefojn 
a  right  to  elect  whether  or  not  he  will  go  before  tb 
arbitrators ;  and  it  would  be  too  much  to  say,  that  h 
should  be  compelled  to  do  so,  when  such  reference  is  t 
be  made  to  persons  who  are  themselves  members  of  tl 
society,  and,  consequently,  in  some  degree  interested  i 
the  result.  Besides,  in  the  regulation,  it  is  not  state 
how  the  performance  of  the  award  is  to  be  enforced.  < 
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tt  what  time  the  whole  of  the  nine  members  are  to  make  1830. 
tbeir  award,  or  whether  they  may  examine  the  parties  p^^^ 
kfore  them  or  not.  It  is  evident,  that,  by  delay,  a  ^* 
Bember  would  be  denied  that  justice  which  oaght  to 
I fe afforded  him :  and  in  the  case  of  Sharp  v.  Warren  {a), 
'k  was  held,  that  the  statute  33  Geo.  3,  c.  64,  s.  8, 
nring  a  summary  remedy,  though  in  terms  apparency 
|Rscribing  such  remedy,  is  cumulative,  and  does  not 
ld[e  away  the  previous  right  to  sue  by  action  at  law. 
8o  here,  although  some  of  the  members  of  the  society, 
iUj  chosen  and  appointed,  might  arbitrate,  in  cases  of 
fipute  between  the  society  and  any  of  its  members, 
ii  certain  respects,  still,  if  such  reference  be  not  made 
4Bd  acted  on,  it  does  not  oust  the  jurisdiction  of  the 
^igistrates  under  the  15th  section  of  the  statute. 
i  Cur.  adv.  vult. 


Lord  Chief  Justice  Best  now  delivered  the  judgment 
I  the  Court ;  and,  after  reading  the  whole  of  the  case, 
bich  he  stated  to  be  necessary,  in  order  to  render  the 
lusion  to  which  they  had  arrived  intelligible ;  and, 
rerting  to  the  orders  of  the  magistrates  for  the  relief 
M  Spraggs,  appended  to  the  case,  which  were  to  be 
f^erred  to,  if  necessary,  as  forming  part  of  it,  said:— 
Itis  only  requisite  to  advert  to  one  fact,  which  appears 
4Sthe  face  of  these  orders,  viz.,  that,  when  the  parties 
jMe  first  summoned  before  the  magistrates  to  shew 
ttose  why  the  two  orders  relating  to  Spraggs  should 
■ot  be  made  (the  first,  that  he  might  be  re-instated  as 
imember  of  the  society,  and  the  second,  that  he  might 
IS  paid  a  weekly  allowance  by  way  of  relief),  it  was 
lated  on  the  first  of  them,  that  two  of  the  officers  of 
he  society  attended  on  its  behalf,  the  one  in  per- 
ID,  and  the  other  by  attorney,  and  made  no  defeme ; 

(a)  6  Price,  131. 
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■ 

183Q.        although  it  is  stated  on  the  fiioe  of  that  order  that 
Put        magistrates  heard  the  information  on  oath :  and.  on 
p«  second,  that,  although  the  same  offioers  were  summons 

they  did  not  attend,  nor  did  any  one  attend  on  beh^^^ 


of  the  society ;  but  that  the  charge  was  again  proved 
oath.    Under  these  circumstances,  it  is  not  m 
for  the  C!ourt  now  to  decide,  whether  Spraggi 
bound  to  apply  for  an  arbitration,  according  to 
rule  of  the  society  referred  to,  or  whether   it 
imperative  on  him  to  do  so  or  not;   for  this  actacio 
cannot  be  maintained,  on  the  grounds,  that  trespass  iv^ill 
not  lie  against  a  public  officer  for  any  thing  done  in  tim 
discharge  of  his  duty,  unless  the  facts  necessary    to 
enable  him  to  form  a  correct  judgment  be  all  presented 
to  him  at  the  time.    Here,  it  appears  that  no  defenise 
whatever  was  made  on  behalf  of  the  society ;  nor  did 
the  officers,  who  attended  on  the  part  of  its  memben 
call  the  attention  of  the  magistrates  to  the  particultf 
rule  in  the  articles,  by  which  a  reference  to  arbitratioi^ 
in  case  of  disputes,  was  directed  to  be  made.    It  i> 
expressly  stated  on  the  face   of  the  first  order,  that 
they  made  no  defence.    It  would  be  a  great  hardship^  as 
well  as  a  violation  of  an  apposite  rule  of  law,  if  a  magis- 
trate, in  the  exercise  of  bis  public  duty  as  such,  should 
be  suffered  to  be  entrapped  in  this  manner,  so  as  to 
make    him  a    trespasser,  unless  he  had  been  made 
acquainted  with  all  the  previous  circumstances  of  the 
particular  case  in  which  he  was  called  on  to  act ;  fbff 
in  order  to  make  him  a  trespasser,  all  the  circumstance 
as  well  touching  the  complaint  made  as  the  nature  ^^ 
the  defence,  should  be  expressly,  and  without  conce^' 
ment,  stated  to  him  at  the  hearing. 

On  referring  to  the  statute  33  Geo.  3,  c.  54,  on  whi^^ 
the  present  question  arises,  it  may  be  fairly  presum^^' 
although  it  might  have  been  considered  good  poli^7 
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tfi  encourage  societies  of  this  descriptioiii  that  the  1826. 
proposers  of  the  measures  therein  contained  have  since 
altered  their  opinions^  when  it  has  been  found*  that,  so 
fir  from  its  having  tended  to  relieve  poor  and  indigent 
persons  who  have  contributed  towards  the  funds  of 
sich  societies,  a  large  portion  of  the  produce  of  their 
iyx>ur,  as  a  provision  gainst  the  infirmities  incident 
k  age  and  sickness,  it  has  frequently  happened  that 
the  finances  of  these  societies  have  been  wantonly  and 
kiprovidently  dissipated  and  squandered  away  in  useless 
litigation ;  and  that  those  pqor  and  needy  people,  who 
Ittve  often  suffered  the  severest  privations  in  order  to 
eoDtribute  their  mites  to  fill  the  society's  coffers,  on 
tppUoation  for  that  relief  which  they  have  a  just  right 
to  claim  from  the  funds,  find  the  treasurer  without 
treasure,  and  all  their  hard  earned  sfivings  vanished. 

By  the  16th  section,  however,  of  the  statute,  magis- 
trates have  a  general  jurisdiction  to  act  in  all  cases  conr 
miDg   societies,  whose  rules    have    been  confirmed 
lecording  to  the  provisions  of  that  statute;   but  the 
iQth  section  creates  an  exception  in  cases  where  the 
^lk»  of  the  society  coptain  ^n  article  or  provision  for  a 
^erfsqce  to  arbitration,  in  cases  of  disputes  between 
^y  suph  society  and  any  individual  members  thereof* 
tod  that,  when  the  matter  so  in  dispute  shall  be  re- 
fined, and  the  award  made  by  the  arbitrators,  it  shal} 
1^  binding  and  conclusive,  without  being  subject  to 
appeal,  or  to  the  control  of  the  magistrate^,   in  the 
^^anner  previously  prescribed   by  that  statute.     It  is 
%|i|ite  clear,  that  magistrates  have,  by  the  15th  section, 
^Ucl(  ^  gj&peral  jurisdiction;    and  although  the   Ifiith 
^Bkes  ^  exception,  yet  when  a  person  wishes  to  avail 
WQllielf  qf  it,  he  is  bound  to  shew  tfiat  his  case  falls 
^(ressly  within  it.     H^ie,  if  the  treasurer  or  officers  pf 
^fl^ipty  bad  produced  before  the  magistrates  the  rule 
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1820.  in  question,  which  enabled  them  to  refer  their  disputes 
to  arbitration,  they  would  have  been  enabled  to  deter- 
mine»  whether,  in  itself,  it  were  so  conclusive  and 
binding  as  to  deprive  them  of  their  jurisdiction  ;  but 
it  appears^  on  the  face  of  both  the  orders,  that  no  de- 
fence was  made»  nor  was  the  attention  of  the  magis- 
trates called  to  the  effect  or  operation  of  the  rule,  nor 
was  any  objection  made  as  to  their  jurisdiction  or  power 
to  act  in  this  particular  case.  Their  attention  appears  to 
have  been  merely  called  to  the  information  'which  was 
made  before  them  on  oath,  and  to  that  alone.  If  the  rule 
of  the  society  might  be  considered  as  forming  part  of 
the  general  law  of  the  land,  a  magistrate,  in  the  coune 
of  his  duty,  would  be  bound  to  take  notice  of  it ;  but  it 
cannot  for  a  moment  be  contended,  that  he  was  bound 
to  be  acquainted  with  the  private  regulations  of  a 
society  of  this  description.  Supposing  that  the  statute 
had  not  been  passed,  or  that  the  defendant  had  pleaded 
his  general  jurisdiction  to  act  as  a  magistrate,  under 
the  15th  section,  according  to  the  rules  and  regulations 
of  the  society,  confirmed  by  the  magistrates  and  enrolled 
at  the  sessions ;  and  that  the  applicant,  Spraggs,  had 
made  a  complaint ;  and  that  he,  the  defendant,  had,  as 
a  magistrate,  adjudicated  on  it ;  the  plaintiff  must 
have  replied  by  setting  out  the  rule  or  reflation  of 
the  society,  which  directed  the  reference,  and  averring 
that  the  defendant  had  due  notice  of  the  existence 
of  such  rule. 

There  is  a  material  difference,  where  a  party  relies  on 
an  exception  to  a  general  law,  and  where  not.  In  the 
former  case  it  need  only  be  negatived,  and  the  bur- 
then is  then  on  him  to  shew  that  his  case  falls  within  it; 
but  in  the  latter,  no  notice  whatever  is  required  to  be- 
taken of  it.  This  case  may  be  likened  to  that  of  a  pri- 
vileged person,  who,  on  being  arrested,  omits  to  state 
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tbat  be  is  privileged,  or  does  not  inform  the  officer  of        i82<s. 
the  ground  of  his  exemption  at  the  time.    In  such  a 
case,  it  is  quite  clear,  tbat  trespass  would  not  lie  against 
ike  officer.     So,  if  a  person  be  exempted  from  arrest  by 
[    reason  of  his  residing  within  the  ambit  of  a  local  juris- 
diction, he  cannot  maintain  an  action  against  the  officer 
vesting  him,  unless  he  had  apprised  him,  at  the  time, 
Alt  he  was  privileged  on  account  of  such  residence. 
£!o,  if  a  person  be  exempted  from  serving  a  particular 
offiee,  and  on  being  called  before  a  magistrate  to  shew 
cause  why  he  refuses  to  do  so,  if  he  do  not  inform  him 
of  the  particular  ground  of  his  exemption,  he  cannot 
mamtain  an  action  against  the  magistrate  who  ordered 
proceedings  to  be  taken  against  him  in  consequence  of 
nch  refusal.    If  there  were  no  decision  on  the  subject,  it 
appears  to  us  that  this  action  could  not  be  maintainable, 
either  on  the  principles  of  law,  or  of  common  sense  or 
justice.    There  is,  however,  a  decision  which  falls  ex- 
pneasly  within  the  view  we  now  take  of  this  case ;  for 
mLowther  v.  The  Earl  of  Radnor  (a),  where  the  ques- 
tioQ  arose  on  the  statute  20  Geo.  2,  c.  19,  giving  magis- 
tntes  jurisdiction  to  determine    differences  between 
iBasters  and  servants  in  husbandry,  and  other  labourers, 
Rspecting  wages,  it  was  held,  that  trespass  would  not 
he  against  magistrates  acting  upon  a  complaint  made  to 
them  on  oath,  by  the  terms  of  which  it  appeared  that 
^  had  jurisdiction,  although  the  real  facts  of  the  case 
might  not  have  supported  such  complaint,  if  such  facts 
were  not  laid  before  them  at  the  time  by  the  party  com- 
plained against,  he  having  notice  of  such  complaint, 
uid  being  duly  summoned  to  attend ;  and  Lord  Ellens 
hrough  there  said  (6),  '^  the  facts  stated  in  the  case  are 
not  stated  as  facts  appearing  before  the  magistrates  at 
the  time ;  and  in  order  for  the  plaintiff  to  avail  himself 

(a)  8  East,  113.  (b)  Ibid,  119. 
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1836.        of  them,  it  should  have  appeared  that  the  same  fiu 
^"^^'      were  stated  to  the  magistrates  before  whom  he  bad  a 
V,  tice  to  appear.     For  how,  otherwisei  could  the  ma|p 

Cabtpr.  trates  be  affected  as  trespassers,  if  the  facts,  stated 
them  upon  oath  by  the  complainant,  were  such  where 
they  had  jurisdiction  to  inquire,  and  nothing  appear 
in  answer  to  contradict  the  first  statement  f  "  And  ii 
Justice  Grose  said,  '*  my  doubt  is,  whether,  in  this  cai 
we  can  take  notice  of  any  thing  but  what  appears  upi 
the  face  of  the  order."  And  Mr.  Justice  Lawrtt 
added,  **  if  the  magistrates  made  an  order  against  d 
evidence  laid  before  them,  the  party  injured  would  ha 
another  sort  of  remedy  against  them.  But  bera^ 
is  shewn,  that  a  certain  complaint  was  made  to  Hm 
on  oath,  which,  as  it  appears  on  the  face  of  the  order^ 
valid  in  law ;  and  of  this  the  plaintiff  had  due  notifl 
If,  then,  he  would  complain  of  what  was  done  upon 
be  ought  to  have  shewn,  that  the  facts  on  which  he  nC 
relies  were  proved  before  the  magistrates.  But  he  cm: 
not  make  them  trespassers,  by  shewing  that  the  re 
facts  of  the  case  will  not  support  the  complaint,  unle 
such  facts  were  proved  before  them  at  the  time."  The 
the  Court  of  King's  Bench  decided,  that  all  the  he 
necessary  for  a  magistrate  to  form  a  judgment,  as 
the  course  he  ought  to  pursue,  should  have  been  pr 
sented  to  his  mind,  before  he  could  be  considered 
trespasser.  Now,  in  this  ease,  it  appears  that  nothii 
of  that  sort  was  done,  as  the  rule  of  this  society,  direc 
ing  the  reference  of  disputes  to  arbitration,  was  iiot  pi 
sented  to  the  notice  of  the  magistrates,  wbep  the  ord 
for  the  relief  of  Spraggs  was  made,  nor  was  their  jqri 
diction,  as  such  magistrates,  questioned  at  the  tinq 
Without,  therefore,  touching  pn  the  question  as 
whether  the  16th  clause  of  the  statute  33  Geo.  3,  c.  & 
be  imperative,  or  not,  on  a  dissatisfied  fneqiber  to  su 
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■llDiiefeieDoe  of  ariutratioii»  we  are  of  opinion  that 
iment  aetioa  cannot  be  maintained,  as  it  falls  ex- 
within  the  principle  established  in  the  case  of 
▼.  The  Earl  of  Radnor,  and  there  must  conse- 
lybe 

Judgment  for  the  Defendant  (a). 

i)  See  the  statute  3  Geo.  4,  c.  23,  which  gives  a  general  form  of 
where  no  particular  form  is  provided,  and  enacts,  that 
I  jwtice  shall  he  competent  to  receive  the  original  information 
[ODplaint,  where  two  or  more  justices  are  empowered  to  hear  and 
;  and  that  where  the  merits  have  heen  tried,  convictions 
loot  he  set  aside  for  defect  of  form."     See  also  The  King  v. 
ft  Ante,  vol.  iii.,  31.    S.  C.  5  D.  &  R.[659.    3  B.  &  C.  357. 


A 


TOMLINSON  V.  BeNTALL. 


UMPSIT  for  work  and  labour  bestowed  by  the 
liibtiff,  as  a  surgeon  and  apothecary,  in  and  about  the 
Mef  one  Phabe  Bannister,  Plea,  the  general  issue. 
«the  trial  before  Graham,  B.,  at  the  last  Lent  assizes 
fcdie  county  of  Essex,  the  case  was  this : — ^The  plain- 
tf  was  a  surgeon  and  apothecary,  carrying  on  business 
*  the  borough  of  Maldon ;  and  at  the  time  in  question, 
^  defendants  were  overseers  of  the  poor  of  the  ad- 
liiiiing  parish  of  Heybridge.  At  about  11  o^clock  on  a 
>ght  in  October,  1824,  a  poor  woman  named  Phabe 
^umier,  was  returning  in  a  cart  from  Witham  fair, 
^ngh  Heybridge,  to  the  parish  of  St.  Mary,  Maldon, 
to  which  parish  she  belonged.  When  the  cart  arrived 
opposite  the  Hoy  public  house  in  Heybridge,  which 
^*M  only  40  yards  from  the  parish  of  St.  Mary>  Maldon, 


A  pauper 
met  with  an 
accident  in  the 
parish  of  A., 
and  was 
wrongfully  re- 
moved [hut 
with  her  own 
consent^,  to 
the  pansh  of 
B.,  to  which 
she  belonged : 
— Held,  that 
being  casual 
poor  in  A.,  the 
overseers  of 
that  parish 
were  liable 
(without  an 
express  pro- 
mise), to  pay 
the  expense  of 
her  cure  in  the 
parish  of  B. 
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1826.        it  was  upset,  and  the  poor  woman  being  thrown  out,  had 
ToMUMsoM     ^^^  ^^  ^^'  thighs  broken,  and  was  otherwise  seriousi] 
V*  injured*     In  this  situation,  the  driver  of  the  cart  seni 

for  the  constable  of  the  parish,  to  consult  with  bin 
what  was  to  be  done  with  the  woman.  The  coo 
stable  ordered  her  to  be  sent  out  of  Heybridge,  am 
she  was  accordingly  again  placed  in  the  cart,  an 
taken  over  a  bridge  which  divided  the  two  parislM 
of  Heybridge  and  St.  Mary.  The  driver  of  the  en 
'  having  remonstrated  with  the  constable,  for  removioi 
the  poor  woman  in  that  state,  she  was  taken  by  hi 
directions  back  to  Heybridge.  The  constable  then  woo 
to  a  neighbouring  magistrate,  who  was  also  chmdi 
warden  of  Heybridge,  and  the  magistrate  being  in 
formed  of  the  circumstances  of  the  case,  immediatd' 
ordered  the  woman  to  be  taken  to  the  nearest  publi 
house,  a  surgeon  to  be  sent  for,  and  every  care  t 
be  taken  of  her.  She  was  then  carried  to  the  Ho 
public-house,  but  the  landlord  refused  to  take  her  ii 
saying,  that  he  had  no  convenient  accommodation! 
for  a  person  in  her  situation.  The  driver  of  the  cai 
then  recommended  that  she  should  be  taken  to  th 
poor-house.  The  constable  said,  that  the  poor-hout 
being  full  he  did  not  know  where  they  would  put  he 
In  this  dilemma,  the  pauper  herself  said,  *^  then  if  yo 
do  not  know  where  to  put  me,  carry  me  to  my  on 
house,  where  I  shall  be  better  taken  care  of.'*  At  th 
time  she  was  in  extreme  bodily  distress,  and  had  bee 
some  hours  exposed  to  the  night  air.  The  constab 
then  desired  her  to  be  taken  to  her  own  house,  an 
she  was  accordingly  taken,  and  arrived  there  about  in 
in  the  morning.  She  then  desired  to  be  attendc 
by  the  apothecary  of  the  parish  of  Heybridge.  Tt 
constable  applied  to  the  apothecary  of  Heybridge,  I 
attend  her ;  but  he  being  informed  that  she  was  at  hi 
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pun  bouse,  declined  going  there,  on  the  ground  that        1826. 
Ik  did  not  belong  to  his  parish.    The  constable  then    tomumson 
^t  for  the  plaintiff,  Tomlinson,  who  was  parishnsur-  v- 

|hoQ  and  apothecary  of  St.  Mary,  Maldon,  and  he  '*"^*^  • 
ttended  her  for  several  weeks;  and  having  effected 
;eare,  brought  this  action  against  the  defendants  as 
tTB  of  Heybridge.  Under  these  circumstances,  it 
objected  on  the  part  of  the  defendants,  that  in  the 
of  an  express  promise,  this  action  could  not  be 
ined  against  them ;  and  that,  supposing  them  to 
on  an  implied  promise,  it  was  not  binding, 
luch  as  the  relief  was  given  to  the  pauper  in  her 
parish,  and  not  in  Heybridge,  where  the  accident 
led.  The  learned  Judge  was  of  opinion,  that 
was  some  evidence  to  go  to  the  jury,  of  an  ex- 
promise  to  pay  for  the  expense  attending  the 
of  the  pauper,  inasmuch  as  the  magistrate,  who 
also  the  churchwarden,  gave  directions  that  she 
be  taken  care  of;  and  there  was  the  further 
that  the  constable  had  sent  for  the  plaintiff,  and 
him  to  do  what  was  proper  for  the  pauper, 
assuming  there  to  be  no  evidence  of  an  express 
yet  as  casual  poor,  the  woman  was  entitled  to 
immediately  relieved  by  the  parish  officers,  and  this 
dlnlity  could  not  be  shifted  by  wrongfully  re- 
ring  her  to  another  parish.  The  jury,  therefore, 
the  learned  Judge's  direction,  found  for  the 
itiff. 

Nb&ui,  in  Easter  term,  obtained  a  rule  nisi  for  a  new 
on  the  grounds  taken  at  the  assizes. 

Cirmey  and  Chitty  now  shewed  cause.     First,  there 

sufficient  evidence  from  which  an  express  promise    * 
pay  the  expense  of  curing  the  pauper  might  be  pre- 
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snmed,  and  that  evidence  having  been  left  to  the  jnrj 
and  a  verdict  found  by  tb^m  in  the  plaintiff's  favom 
there  is  no  ground  for  granting  a  new  trial.  Bui 
secondly^  there  was  an  imperative  duty  imposed  upo 
the  defendants  to  provide  for  the  poor  woman  as  casut 
poor,  and  they  could  not  relieve  themselves  from  ths 
liability  by  sending  her  into  the  adjoining  parisl 
Suppose  she  had  been  carried  to  the  nearest  hoiif 
in  Heybridge,  is  there  any  doubt  that  the  defendani 
would  have  been  liable  to  the  expense  of  her  medio 
attendance  and  cure?  A  moral,  as  well  as  a  legi 
obligation  was  cast  upon  the  defendants  to  provide  ft 
the  relief  of  the  pauper,  under  the  circumstances  proved 
The  fact  of  the  pauper  herself  having  desired  to  I 
taken  home,  in  the  extremity  of  her  sufierings,  ca 
make  no  difference  in  the  case;  because  there  wi 
a  continuing  liability  on  the  part  of  the  defendani 
to  relieve  the  pauper  wherever  she  was  carried,  tl 
accident  having  happened  in  their  parish.  In  Lamb  i 
Bunce  (n).  Lord  Ellenborough  said,  **  that  the  paupl 
was  to  be  considered  as  casual  poor,  wherever  his  in 
firm  and  indigent  body  was  found ;  and  he  had  a  clsii 
on  the  parish  where  he  was  so  found,  to  have  his  neoei 
sities  provided  for  by  them ;"  and  he  added, ''  it  canno 
be  matter  of  dispute  in  point  of  law,  and  I  could  will 
it  were  so  understood,  that  where  time  is  not  afforde 
for  procuring  an  order  of  justices,  the  law  raises  a' 
obligation  against  the  parish  where  the  pauper  111 
sick,  as  casual  poor,  to  look  to  the  supply  of  his  necei 
sities."  In  this  case  there  beSng  a  clear  legal  obligatio 
on  the  part  of  the  defendants,  to  relieve  this  womai 
as  casual  poor,  that  liability  has  not  been  dischargee 
even  though  she  was  carried  out  of  the  parish  at  h< 
own  request. 

(o)4M.&S.  375. 
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Nolan,  ccmtril.     This  being  an  action  against  the 
of  the  parish,  they  are  not  liable  without  some 
ince  of  an  express  promise  to  pay  the  plaintiff 
demand.     There  is  no  evidence  of  any  privity  or 
inrrence  on  their  part  in  the  act  of  the  constable, 
m^tstrate,  or  the  constable^  may  have  made  them- 
personally  liable ;  but  it  is  incompetent  to  them 
Ukj  act  or  direction  of  theirs,  to  impose  a  liability  of 
kind  npon  the  parish  officers.     It  is  a  vety  serious 
ion,  whether,  under  circumstances  like  the  present 
inr  the  power  of  the  parish  constable,  without  the 
ice  or  control  of  the  overseers^  against  whom 
action  is  brought,  to  make  them  liable  by   any 
idiorified  act  on  his  part.      Admitting    that  the 
2M  bound  to  provide  for  casual  poor,  from 
does   that  obligation  arise?     It  arises,  as  was 
in  Lamb  ▼.  Bunc^,  from  the  pauper  being  and 
raing  in  the  parish  where  the  accident  happens, 
tere  she  is  casual  poor.    If  an  accident  happens 
Ipailper  in  one  parish,  and  he  is  taken  immediately 
die  ne^t  parish,  the  latter  parish,   and  not  the 
is  liable  for  the  expense  of  the  cure.     In  this 
idiiring  the  pauper's  illness,  she  was  in  her  own 
i,  and  therefore  it  is  clear  that  the  defendants, 
Itferseers  of  Heybridge,  are  not  liable  for  her  cure 
it  an  express  promise  for  that  purpose.    There 
be  cbcmnstances  attending  the  removal  of  a  casual 
from  which  an  implied  liability  to  provide  for 
to  the  adjoining  parish,  will  arise>  but  in  this  case 
are  no  circumstances  from  which  such  a  liability 
be  implied.     In  the  first  place,  the  defendattts,  as 
dBcers,  are  wholly  ignorant  of  the  transaction, 
take  no  part  in  it  from  the  beginning  to  the  end  ; 
in  die  second,  the  conduct  tof  the  constable  is  free 
blame,  and  he  acts  bona  Jidt  and  without  fraud. 
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in  remoTing  the  pauper,  she  having  been  carried  to  her 
own  parish  at  her  own  desire.  Assuming  that  the  con- 
stable  was  culpable  in  removing  the  pauper  out  of 
Heybridge,  that  might  render  him  personally  punishaUei 
but  it  could  not  make  the  defendants  liablei  they  having 
had  no  personal  knowledge  of  what  took  place.  It  is 
submitted  therefore,  that,  as  there  is  neither  an  express 
or  an  implied  liability  made  out  against  the  defendants, 
the  present  verdict  ought  not  to  stand. 

• 
Abbott,  C.  J. — I  think  this  rule  ought  to  be  dis- 
charged.    This  woman  met  with  the  accident  in  the 
parish  of  Heybridge.    The  accident  entirely  disabled 
her  from  going  to  her  own  place  of  abode  in  her  own 
parish.     If,  therefore,  she  had  been  taken  to  any  house 
in  Heybridge,   as  she  ought  to  have  been,  and  relief 
had  been  administered  to  her  there,  it  is  clear  that  the 
parish  officers  would  have  been  liable  for  the  expenses 
of  her  cure;    and  it  is  clear,   that  according  to  tho 
authority  of  Rex  v.  St.  Jame$\   in   Bury  St.  Bir 
monds{a)j  it  would  not  have  been  competent  for  the 
parish  officers  to  treat  her  as  a  person  coming  to  settle 
in  Heybridge;   and  that  if  an  order  of  removal  had 
been  made,  it  must  have  been  suspended  under  the 
statute,  until  the  state  of  her  bodily  health  would 
enable  her  to  travel.     If,  therefore,  she  had  been  takeD 
to  a  house  in   Heybridge,  the  parish  officers  would 
have  been  under  a  legal  as  well  as  a  moral  obligation  to 
provide  medical  assistance  for  her.    One  of  the  parish 
officers  did  recommend  that  she  should  be  taken  to  the 
nearest  public-house,  which  was  in  Heybridge.    The 
keeper  of  the  public-house  refused  to  open  his  door  and 
receive  her.    A  proposal  is  then  made  to  take  her  to  the 
poor-house,  and  in  the  way  there,  some  conversatioD 

(a)  10  East,  25. 
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arises,  which  creates  a  doubt  in  the  mind  of  the  poor 
woman,  (who  had  been  then  suffering  for  some  hours),     Tomlinsoh 
whether,    even   when    she    gets    there,   she    will   be  v. 

properly  received,  and  in  the  anxiety  of  the  mo- 
meot  she  intreats  to  be  sent  to  her  own  home.  The 
fnt  thing  intended  was  to  remove  her  to  her  own 
fvish,  but  at  the  desire  of  the  driver  of  the  cart, 
die  constable  forbears  to  do  so.  She  is,  however, 
ritimately  taken  to  her  own  house,  and  the  constable 
of  Heybridge  sends  for  the  plaintiff,  and  desires  him 
to  attend  the  woman.  It  is  clear  that  if  she  had 
remained  at  Heybridge,  the  overseers  of  that  parish 
mast  have  been  at  the  expense  of  the  medical  attend- 
ance requisite  to  effect  her  cure,  and  it  seems  to  me, 
that  her  removal  from  that  parish  (although  her  own 
aet),  under  the  circumstances  proved  in  evidence,  con- 
nected with  the  fact,  that  the  plaintiff  was  called  in 
hm  the  parish  of  St.  Mary,  Maldon,  does  not  relieve 
kt  parish  of  Heybridge  from  the  obligation  to  which 
Aey  would  have  been  clearly  liable,  if  the  woman  had 
keen  taken  into  some  house  in  Heybridge,  and  there 
ittended  by  a  surgeon.  For  these  reasons,  it  seems  to 
ne,  that  the  verdict  is  right,  and  that  the  rule  for 
letting  it  aside  ought  to  be  discharged. 

Baylby,  J. — I  also  think  that  the  verdict  in  this 
eaae  was  perfectly  right.  It  is  of  great  importance, 
tWith  a  view  to  the  protection  to  which  the  poor  are 
entitled,  that  it  should  be  distinctly  understood  upon 
whom,  under  such  circuipstances  as  appear  in  the  pre- 
lent  case,  the  legal  obligation  attaches  of  providing 
nedical  attendance.  I  do  not  put  this  case  upon  the 
pound  of  any  moral  obligation  on  the  part  of  the  de- 
ftndants,  nor  upon  the  ground  of  the  constable  having 
Knt  for  and  epiployed  the  surgeon ;  but  I  put  it  upon 
yoh.  IV.  N 
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the  ground  that  the  law  imposed  a  legal  obligation  upon 
ToM^Liwiiofr     ^®  defendants,  as  the  parish  officers,  of  Heybridge,  to 
V*  employ  a  surgeon  for  the  cure  of  the  pauper.   I  think  it 

is  highly  prejudicial  to  the  interests  of  the  community, 
and  to  the  rights  of  the  poor,  that  when  an  accident 
happens,  the  question  shall  be  agitated,  or  even  pass  in 
the  minds  of  those  persons  in  whose  power  the  sufferer 
is  of  necessity  first  placed,  whether  a  burden,  whidi 
must  fall  somewhere,  must  be  borne  by  them,  or  can  be 
shifted  by  some  contrivance  upon  the  shoulders  of 
others.     If  there  were  any  doubt  upon  this  point,  the 
consequence  will  be,  that  poor  persons,  who  ought  not 
to  be  removed  from  the  place  where  they  have  met  with 
an  accident,  will  perhaps,  at  the  risk  of  their  lives,  bat 
certainly  with  great  aggravation  of  their  personal  suf- 
ferings, be  removed  to  a  distance.     In  this  case  the 
pauper  met  with  the  accident  in  Heybridge,  whick 
accident  incapacitated  her  from  moving  herself  from  the 
spot  where  she  happened  to  be  thrown.     Now  the  moil 
obvious  thing  to  do  under  such  circumstances,  would 
have  been  to  do  that  which  the  magistrate  of  the  place 
suggested  should  be  done,  namely,  to  have  put  her  iota 
a  public  house ;  but  if  she  could  not  be  placed  there» 
she  ought  to  have  been  placed  in  the  poor  house  of  the 
parish,  and  if  not  there,  she  ought  to  have  been  provided 
for  in  some  other  house  in  the  parish.     I  consider  in 
point  of  law,  that  when  ^  parish  officers  refused  her 
an  asylum  in  that  parish  md  forced  her  to  go  to  her 
own  house,  all  the  attendance  given  by  the  plaintiff  in 
the  parish  of  Maldon,  in  consequence  of  the  wrongful 
conduct  of  some  of  the  parishioners  of  Heybridge,  is  to 
be  considered  exactly  as  if  it  had  been  given  in  the 
parish  where  the  accident  happened,  and  as  if  the  house 
which  the  pauper  occupied  had  been  in  the  parish  of 
Heybridge.     In  Lamb  v.  Bunce,  relied  upon  by  the  de* 
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fendant,    my  Lord  ElUnboraugh  speaks  not  of  the 
moral,  but  of  the  legal,  obligation  attaching  on  the 
pariah  in  a  case  of  this  description.     He  says,  '*  it  can- 
not be  matter  of  dispute  in  point  of  law,  and  I  could 
wish  it  were  so  understood,  that  where  time  is  not 
librded  for  procuring  an  order  of  justices,  the  law 
W68  an  obligation  against  the  parish  where  the  pauper 
ill  sick,  as  casual  poor,  to  look  to  the  supply  of  his 
Moessities.''     Now  founding  my  opinion  on  the  autho* 
litj  of  that  case,  I  consider  that  as  in  this  case,  the 
pirty  met  with  tlie  accident  in  Heybridge,  that  was  the 
proper  place  for  her  to  be  in,  and  that  the  law  raises  a 
hgtl  obligation  upon  the  parish  officers  of  Heybridge  to 
gifs  relief.      Lord  Ellenborough  says,  in  continuation, 
**  ind  if  the  parish  officer  stands  by  and  sees  that  obli- 
gation performed  by  those  who  are  fit  and  competent  to 
perform  it  and  does  not  object,  the  law  will  raise  a  pro-* 
iiie  on  his  part  to  pay  for  the  performance.''     It  may 
kiaid  that  the  parish  officers  in  this  case  do  not  stand 
If  and  see  the  attendance  given  to  the  pauper,  because 
ikis  attended  not  in  Heybridge,  but  in  Maldon.     But 
Mktn  the  overseers  know,  as  they  must,  that  medical 
ittondance  upon  this  poor  woman  was  a  matter  of  in- 
Atpensable  necessity,  and  that  the  removal  from  Hey^ 
l)ridge  to  Maldon,  was  wrongful,  it  seems  to  me  exactly 
the  same  as  if  they  had  stood  by  and  seen  the  atteud- 
loee  of  the  surgeon  upon  tkfi  pauper  in  the  parish  of 
Heybridge.    In  addition  to  me  case  of  Lamb  v.  Bunce, 
I  And  a  subsequent  case  of  Gent  v.  Tomkinsy  reported 
^  the  first  volnme  of  Messrs.  Dowling  and  Ryland'% 
Seports,  541,  from  which  it  may  be  collected,  as  the 
opinion  of  the  Court,  that  the  law  casts  the  obligation 
^^providing  medical  attendance  for  a  pauper  disabled 
<9  an  accident  upon  that  parish  where  the  accident  has 
■Kppsned.     In  that  case  the  action  was  brought,  not 
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1826.       against  the  overseers  of  the  parish  in  which  the  acci- 
-,  '^'^'       dent  happened,  but  against  the  overseer  of  the  parish  to 
v.  which  the  pauper  belonged,  and  the  Court  intimated  a 

entall.  ^^^  strong  opinion  that  the  action  was  not  properly 
brought  against  the  overseers  of  the  latter  parish.  It 
may  happen,  and  in  some  instances  it  does,  that  the 
parish  in  which  the  accident  happens  may  not  be  the 
proper  parish  to  give  the  relief.  It  may  possibly  happen 
that  the  parish  officers,  without  entering  into  the  ques«^ 
tion  what  are  the  limits  of  particular  parishes,  or  very 
nicely  considering  the  precise  line  of  their  duty,  will  do 
that  which  ought  to  be  done  immediately,  namely, 
direct  the  pauper  to  be  removed  to  the  house  nearert 
the  place  where  the  accident  happens,  as  the  most 
proper  place,  instead  of  carrying  her  to  a  considerabk 
distance.  In  the  case  adverted  to,  the  impression  of 
the  Court  was,  that  the  parish  in  which  the  house  wai 
situated  was  the  proper  parish  to  have  given  the  reliefi  ^ 
but  without  giving  any  distinct  judgment  upon  thai  *} 
point,  I  am  of  opinion  that  inasmuch  as  in  this  case  the  J 
accident  happened  in  Heybridge,  and  that  was  the 
place  where  under  all  the  circumstances  the  pauper  wtf 
entitled  to  receive  surgical  assistance,  the  plaintiff  is 
entitled  to  look  to  the  parish  of  Heybridge  for  the  dis- 
charge of  his  demand. 

HoLROYD,  J. — I  am  of^e  same  opinion.  Theparisk   \ 
of  Heybridge  being  primary  liable  to  assist  the  paupei    : 
as  casual  poor,  I  think  they  could  not  shift  their  liability    ' 
by  removing  her  into  the  adjoining  parish,  even  at  the 
desire  of  the  pauper  herself. 

LiTTLBOALE,  J. — The  law  casts  the  obligation  upoa 
the  parish  where  the  accident  happens,  to  afford  the 
necessary  relief,  and  I  think  in  this  case,  that  the 
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defendants  as  overseers  of  the  parish  of  Heybridge,         1826. 
are  liable  to  the    plaintiff   under  the  circumstances    Tomlinsok' 
proved  in  evidence,  and  that  such  liability  could  not  ^- 

be  discharged  by  the  improper  conduct  of  some  of  the 
parishioners  in  removing  the  pauper,  even  with  her  own 
consent,  into  the  parish  of  St.  Mary,  Maldon. 

Rule  discharged. 


BENTALt. 


The  King  v.  Francis  Hughes. 

1  HIS  was  an  information  in  the  nature  of  a  quo  war-      Acorporator 
mto  filed  against  the  defendant,  for  usurping  the  office  ^w  offi^L- 
of  mayor  of  the  town  and  borough  of  Stafford.     In  the  compatible 
defendant's  plea,  a  charter  of  the  12  Jac.  1,  was  set  out,  one,  thereby 

W  which  the  king  granted  to  the  bailiffs  and  burgesses  absolutely 
i  °  °  °  vacates  and 

of  Stafford^  that  they  should  be  a  body  corporate,  and  surrenders  the 

that  there  should  be  a  mayor,  ten  aldermen,  and  ten  h^^l^'^ousted  of 

capital  burgesses.     Averment  that  the  charter  was  ac-  his  new  ap- 

oepted,  and  that  the  defendant  was  duly  elected  and  ^^o  wimnnto 

fmaim  mayor  in  pursuance  of  the  direction  of  the  said  **® "  »^*  ^ 

t  Vn       1  .       1         1  11..  mittedtohis 

ebarter.    To  this  plea  there  were  several  replications  original  cha- 

and  issues  taken  thereon,  raisins:  different  questions  of  ^^^^^9  ?<>'  ^^ 

,      ,  a  vote  given 

kw  and  of  fact.    The  material  issue  of  fact,  upon  which  at  a  corporate 
flie  opinion  of  the  Court  wi^l  founded,  was,  whether  jj^^}^  Je* 
4ere  were  present  at  the  defendant's  election,  on  the  higher  office 
charter  day  in  1825,  a  majority  of  the  capital  burgesses^  referred  to  his 

wWch  question  involved  the  eligibility  of  certain  indivi-  original  office 
J    1        ,  .     .  ,  .    ,  ?  i_      of  an  inferior 

uaals,  claiming  to  be  capital  burgesses,  to  vote  at  the  degree. 

Action.    At  the  trial   before  Park,  J*,  at  the  Lent 

UBizes  for  the  county  of  Stafford,  1826,  the  evidence  as 

^lelated  to  the  issue  so  raised,  was  in  substance  this : — 

%the  charter  12  Jac.  1,  the  corporation  consists  of  a 
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mayor,  ten  aldermetii  and  ten  capital  borgetses,  am 

vacancies  in  the  body  of  aldermen  occasioned  by  deati 

or  a  motion,  are  to  be  filled  up  from  the  capital  bar 

gesses.    The  defendant  was  elected  mayor  on  the  24tl 

October,  1826,  and  on  that  occasion  there  were  presw 

four  capital  burgesses,  and  eight  aldermen ;  two  of  thi 

aldermen  named    Turnock  and  Knight^  had  been  re 

moved  from  their  office  by  judgment  of  ouster  in  Hilar] 

term,  1826,  upon  a  quo  warranto  information,  whicli 

charged  that  they,  on  the  20th  September,  1824,  had 

wrongfully  exercised  the  office  of  aldermen.    It  appeared 

that  Turnock  had  been  elected  an  alderman  on  the  20th 

September,  1824 ;  and  on  the  same  day  a  person  named 

Rogers  was  elected  in  his  stead  as  a  capital  burgeM. 

In  this  election  Turnock  concurred,  and  Rogers  tmt 

after  continued  to  exercise  the  office  of  a  capital  ba^ 

gess,  and  Turnock  also   continued  to  exercise  the  offiei 

of  alderman,  until  he  was  ousted  as  above  mentioned. 

With  respect  to  Knight,  it  appeared  that  he  was  elected 

an  alderman  on  the  14th  October,  1821,  and  the  n- 

cancy  occasioned  thereby  in  the  body  of  capital  hns' 

gesses,  was  filled  up  by  a  person  named  Hawthorn^  and 

at  his  election.  Knight  acted  and  gave  his  vote,  and 

Hawthorn  continued  ever  after  to  act  as  a  capital  bitf- 

gess.    The  election  of  Rogers  and  Hawthorn  completed 

the  number  of  ten  capital  burgesses,  exclusive  of  2Vtf^ 

nock  and   Knight,  who  had   become  aldermen,     h 

October,  1824,  Turnock  was  elected  a  justice  for  thB 

borough,  and  was  sworn  in  as  such,  and  continued  to 

serve  the  office  until  he  was  ousted  as  above  mentionei 

Knight  v^s  elected  and  sworn  in  as  a  justice  in  1821 

1822,  and   1823.      The  charter  contains  a  provisioi 

restraining  ^persons  from  being  eligible  to  be  electee 

justices  for  the  borough  until  they  have  been  aldermen 

Under  these  circumstances,  it  was  contended  on  the  pal 
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the  crowD^  that  the  election  of  the  defendant^  as        1826. 
yor,  in  1825^  was  void,  inasmuch  as  there  were  then     'vuTk^q 
isent  only  four  capital  burgesses  instead  of  the  re-  v. 

isite  number,  six.  To  this  it  was  answered^  that  ^^=m- 
Tttock  and  Knight,  who  were  present  at  the  election, 
1  voted  as  aldermen,  were  not  in  point  of  law  alder- 
n,  and  therefore  had  never  ceased  to  be  capital 
rgesses.  The  result,  therefore,  was,  that  there  were 
laent  at  the  election,  a  majority  in  the  defendant's 
^our  of  six  aldermen  and  six  capital  burgesses.  The 
med  Judge  was  of  opinion  that  Tumock  and  Knight 
itinued  to  be  capital  burgesses,  if  they  were  not 
lermen,  and  under  his  direction  the  jury  found  for 
\  defendant,  with  liberty  to  the  relator  to  move  to 
ter  a  verdict  for  the  crown.  A  rule  nisi  having  been 
lained  for  that  purpose  in  Easter  term,  cause  was 
w  shewn  by 

0.  Russell,  R.  Bayley,  and  Talfourd.  The  question 
whether  Tumock  and  Knight,  by  accepting  the  office 
aldermen,  to  which  it  appeared  in  the  result  they  had 
I  title,  were  precluded  from  voting  at  the  election  in 
lestion  as  capital  burgesses.  It  is  true  that  they  were 
lermen  de  facto,  but  not  de  jure,  as  appears  by  the 
dgment  of  ouster  against  them  in  Hilary,  1826. 
ley  are,  therefore,  to  be  considered  in  the  same 
;ht  as  if  they  had  never  been  aldermen ;  Rex  v. 
ughes  (a).  Rex  v.  the  Mayor  of  York  (Jb) ;  and,  if  so, 
en  they  are  thrown  back  to  their  original  situation 
capital  burgesses,  and  in  that  character  their  votes 
ay  be  counted.  [Baylei/J.  The  question  is,  whe- 
ler  the  acceptance  de  facto  of  an  incompatible  office, 
>  matter  by  what  title,  is  not  virtually  a  surrender  of 
preceding  office  held  by  the  same  party  ?]     It  may  be 

(a)  Ante,  vol.  ▼!.  443.    4  B.  &  C.  368.         (6)  5  T.  R.  66. 
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admitted  that  the  acceptance  of  a  valid  appointment 
ThTKivo     ^^  vacate  a  prior  situation  held  by  the  same  person^ 

,,    *•  but  the  moment  it  is  shewn  that  the  new  appointment 

Hughes.        .  .  .  . 

is  a  bad  one^  it  goes  for  nothing,  and  the  party  is  re- 
mitted to  his  original  character.  Acceptance  of  a  bad 
lease  will  not  conclude  the  party  who  may  have  sur- 
rendered a  former  one ;  Roe  d.  Lord  Berkeley  v.  Tk 
Archbishop  of  York  (a).  [Bayleyy  J.  That  was  the 
case  of  a  private  right.  Here  public  rights  are  con- 
cerned.] Here  there  has  been  no  absolute  surrender  of 
the  office  of  capital  burgess.  It  is  only  a  conditional 
surrender,  and  if  the  condition  fails,  then  the  party  hti 
of  right  to  fall  back  upon  his  original  rights ;  otherwin 
it  would  be  a  great  hardship  upon  a  public  officer,  wlio 
had  accepted  a  higher  situation  upon  an  understanding 
that  he  was  to  continue  in  possession  of  it.  If  then 
these  gentlemen  were  never  rightful  aldermen,  Hbxtf 
have  at  least  a  tide  to  the  situation  which  they  had 
conditionally  resigned. 

Campbell  and  Merewether,  contra,  were  stopped  by 
the  Court. 

Bayley,  J. — The  question  in  this  case  is  narrowed 
to  the  single  point,  whether  the  election  of  the  defendant 
in  the  year  1825,  was  or  was  not  a  good  and  vali^ 
election.  I  am  of  opinion  that  the  defendant  has  no 
been  duly  elected,  and  that  the  verdict  must  be  entered 
for  the  crown.  The  corporation  consists  of  a  mayoi 
ten  aldermen,  and  ten  capital  burgesses ;  and  it  is  coo 
ceded,  that  in  order  to  make  a  good  election,  there  mo^ 
be  the  mayor,  and  a  majority  of  the  aldermen,  and  ) 
majority  of  the  capital  burgesses  present.  The  objec 
tion  here  is,  that  at  the  election  in  1825,  there  was  no 

(a)  6  East,  86. 


f 
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present  a  majority  of  the  capital  burgesses^  for  that 
there  ought  to  have  been  six.     There  were  present  four     The  kuio 
persons  who  were  de  facto  capital  burgesses.     There  v. 

were  also  eight  persons,  who  were  de  facto  aldermen  at 
tkt  time ;  but  two  of  those  persons  were  afterwards 
ousted  from  office*  and  then  the  question  is,  whether, 
Ij  being  removed  from  the  office  of  aldermen,  they 
'  bcame  ipso  facto  capital  burgesses.  If  they  are  to  be 
10  considered  in  point  of  law,  we  must  be  bound  by  the 
kw ;  but  I  am  of  opinion,  under  the  circumstances  of 
this  case,  that  cannot  be  law.  In  1821,  two  of  those 
persons  named  Turnock  and  Knight,  two  of  the  eight 
lUermen  were  elected  from  the  office  of  capital  burgesses 
into  the  office  of  aldermen,  and  they  were  sworn  into 
dkat  office.  From  that  time  until  the  period  of  this 
election  in  1825,  they  exercised  the  duties  of  the  office  of 
aldermen,  but  they  ceased   to  exercise  the  duties  of 

I  capital  burgesses.  Upon  their  being  appointed  alder- 
men, vacancies  were  declared  in  the  number  of  capital 
burgesses.  Those  vacancies  were  filled  up,  and  they 
tkemselves  concurred  in  filling  them  up.  From  1821, 
dowa  to  the  period  in  question,  the  duties  of  capital 
burgesses  were  discharged,  not  by  Turnock  and  .Knight, 
bot  by  those  persons  who  were  introduced  into  their 
titiiations  as  capital  burgesses.  It  is  true  they  were 
liot  legal  aldermen,  but  they  were  aldermen  de  facto, 
and  if  they  had  continued  so  for  a  period  of  six  years, 
they  would  have  been  good  aldermen  and  unimpeach- 
able, but  having  been  removed  from  that  office,  they 
insist,  as  a  position  of  law,  that  they  never  vacated 
tbe  office  of  capital  burgesses,  and  that  from  1821 
antil  they  were  removed  from  the  office  of  aldermen 
ttey  continued  capital  burgesses.  Now  I  find  it 
bud  down  by  my  Lord  Chief  Baron  Comyn,  in  his 
ttges/,  tit.  Officers  (K  6),  '*  that  a  man  shall  lose  his 
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oflELce  if  he  accepts  another  office  incompatible.' 
r|i^Jl^^     does  not  say,  if  he  shall  be  duly  elected,  but  : 
V*  accepts  another  office  which  is  incompatible.      1 

are  the  offices  of  aldermen  and  capital  burg 
incompatible  ?  I  should  say  they  clearly  are.  1 
is  no  doubt  that  these  two  persons  accepted 
offices  of  aldermen  ;  they  were  sworn  into  them ; 
discharged  all  the  duties  of  them,  and  if  six  years 
elapsed  they  would  have  been  good  aldermen.  Th< 
no  hardship  imposed  upon  them  in  saying,  that 
legal  result  of  this  is,  that  they  ceased  to  be  ca 
burgesses.  On  the  contrary,  would  not  a  very  ] 
hardship  result  to  other  parties,  if  they  were  at  lil 
to  say  tliat  they  never  ceased  to  be  capital  burgee 
One  consequence,  among  many  others,  would  be, 
every  act  done  by  the  parties  introduced  into 
places  as  capital  burgesses  would  be  illegal;  an 
every  instance  in  which  they  concurred  in  giving 
opinion  or  a  vote  in  common  council,  they  woul< 
liable  to  be  ousted  by  quo  warranto,  treated  as  w 
doers,  and  be  subjected  to  fines.  Besides,  on  the 
tion  of  these  two  persons  as  aldermen,  the  corpon 
state  there  is  a  vacancy  in  the  office  of  capital  burgc 
Knight  and  Tumock  both  concur  in  making  that  s 
ment,  and  Hawthorn  and  Rogers  are  introduced 
their  situation  as  burgesses.  Well,  then,  who  oug] 
suffer?  If  any  body  ought,  the  party  who  lends  hii 
to  mislead,  and  not  the  party  who  is  deceived, 
the  duty  of  a  person  elected  to  the  office  of  alden 
to  investigate  his  title,  and  ascertain  whether  he  is 
elected  or  not.'  His  attention  is  directed  to  the  cin 
stances  of  the  election,  he  is  a  party  to  it,  and  h 
his  peril,  ought  to  take  care  that  it  is  a  valid  ele< 
before  he  takes  upon  himself  to  exercise  the  of 
and  if  it  turns  out  that  he  accepted  it  improperly,  i 
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to  be  lestored  to  every  thing  which  he  had  previoudy        1826. 
^pna  up ;  and  is  the  person  introduced  into  his  place      j^^  |^„q 
be  treated  as  a  wrong  doer,  and  to  be  entirely  re-      ^  J^^ 
ed  ?    Suppose  there  was  a  pecuniary  compensation 
the  discharge  of  the  duties  of  a  capital  burgess,  who 
ht  to  have  it  ?    Clearly  the  man  who,  from  the  year 
1  down  to  the  election  in  1825,  has  been  discharge 
those  duties,  and  not  the  party  who,  during  that 
has  abstained  from  discharging  those  duties,  and 
has  actually  concurred  in  fiUing  the  office  and 
with  another  person.    There  is  not,  therefore,  as 
leems  to  me,  any  inconvenience  or  difficulty  result- 
firom  this  view  of  the  case,  and,  indeed,  I  do  not  see 
the  objection  could  be  got  over.      If  Turnock  and 
Imght  never  ceased  to  be  capital  burgesses,  it  might 
that,  under  certain  circumstances,  there  would 
■lore  than  ten  capital  burgesses,  which  would  be  a 
ion  of  the  charter,  or  the  two  persons  must  be 
idered  as  filling  the  same  office  at  the  same  time, 
ich  would  involve  a  great  absurdity.    Here  are  two 
ins  elected  into  the  office  of  aldermen ;  they  are 
Suppose  the  removal  not  to  have  taken  place 
iBtil  after  the  expiration  of  six  years  from  the  time 
ftey  were  originally  put  into  the  office  of  aldermen, 
it  what  Condition  would  those  persons  have  been  who 
kid  been  introduced  into  their  places  as  capital  bur- 
|Bnes  ?  They  had  been  elected  capital  burgesses ;  they 
W  been  sworn  in  and  admitted ;  they  had  discharged 
the  duties  of  capital  burgesses  for  a  period  of  six  years, 
iod  they  would  have  been  protected   by  the  statute 
32  Geo.  3,  c.  68,  s.  1,  against  a  quo  warranto  informa- 
tkm.    They  would,  therefore,  have  been  good,  unim- 
peicfaable,  capital  burgesses.    Then,  in  what  condition 
Voald  the  corporation  be  ?    There  would  be  ten  good 
ci^tal  bprgesses,  with  reference  to  whom  no  question 
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could  be  raised,  and  Tumock  and  Knight  would 
supernumeraries.  If  they  never  ceased  to  be  capil 
burgesses,  there  would  be  a  mayor,  aldermen,  ai 
twelve  capital  burgesses,  which  would  be  a  violatii 
of  the  charter.  That  would  be  one  of  the  consequenc 
resulting  from  a  decision,  that  Tumock  and  Knig 
still  remain  capital  burgesses.  On  the  other  han 
it  seems  to  me  to  be  a  plain,  intelligible,  and  reasonab 
rule  to  lay  down,  that  if  you  accept  an  office  whii 
is  incompatible  with  the  office  which  you  had  previous! 
filled,  you  are  to  be  considered  as  vacating  that  office 
and  if  you  are  removed  from  the  higher  office  whic 
you  had  accepted,  it  does  not  restore  you  back  again  I 
the  office  you  had  previously  vacated,  for  that  is  sti 
well  filled  by  the  person  introduced  into  it  in  your  rooi 
and  stead.  For  these  reasons  I  am  of  opinion  thi 
Rogers  and  Hawthorn  were  both  good  capital  bu 
gesses  (though  it  is  not  necessary  to  decide  that  quei 
tion),  but  that  neither  Tumock  or  Knight  was  a  capit 
burgess  at  the  time  of  the  election  in  1825,  and,  ther 
fore,  the  essential  number  of  capital  burgesses  was  n* 
present  at  the  time  of  that  election,  and,  consequentl 
the  rule  for  entering  a  verdict  for  the  crown  must  I 
made  absolute. 


HoLROTD,  J. — I  am  of  the  same  opinion.  It  do 
not  appear  to  me  that  the  least  doubt  can  be  entertaim 
upon  this  question.  At  least,  there  is  none  in  n 
mind.  I  think  that  when  Tumock  and  Knight  accept 
the  office  of  aldermen  to  which  they  were  elect< 
(whether  legally  elected  or  not),  and  when  they  Ux 
upon  themselves  to  perform  the  duties  of  the  office  i 
which  they  were  admitted,  they  virtually  ceased,  fro 
that  moment,  any  longer  to  retain  the  office  of  capit 
burgesses.    The  charter  directs  that  there  shall  be 
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certain  number  of  aldermen,  and  a  certain  number  of 
capital  burgesses.     It  is  admitted  that^  if  any  of  the      lieKiMo 
capital  burgesses  are  removed  so  as   to  become  good  v* 

aldennen^  they  cease  to  be  capital  burgesses  from  the 
time  when  they  accept  the  office  of  aldermen.  So,  if  a 
capital  burgess  be  removed  and  become  an  alderman  de 
fiu:to,  I  apprehend  he  ceases  to  be  a  capital  burgess* 
nd  another  person  is  to  be  elected  in  his  stead ;  for, 
otherwise,  there  would  not  be  the  full  number  of  cor- 
porate officers.  If  the  acceptance  of  the  office  of  al- 
derman did  not  operate  as  a  vacating  of  the  inferior 
office,  one  of  those  consequences  pointed  out  by  my 
brother  Bayky,  would  follow,  namely,  there  would  be 
more  than  the  full  number  of  capital  burgesses  autho- 
rised by  the  charter,  or  two  persons  must  have  held  the 
incompatible  offices  of  aldermen  and  capital  burgesses 
at  the  same  time.  I  fully  concur  in  the  opinion  de- 
'K?ered  by  my  brother  Bayleify  and  think  with  him  that 
jodgment  must  be  entered  for  the  crown. 

Little  DALE,  J. — I  am  entirely  of  the  same  opinion. 
In  this  case,  in  order  to  make  a  valid  objection,  it  was 
necessary  that  there  should  be  six  capital  burgesses. 
In  point  of  fact  there  were  only  four  persons  who  were 
^t  that  time  in  possession  of,  and  discharged  the  duties 
of,  that  office.     But,  it  is  said,  that  there  were  two 
other  persons  present,  who  were  then  discharging  the 
duties  of  aldermen,  but  who,  being  afterwards  ousted 
from  that  office  by  judgment  in  a  quo  warranto,  are  to 
be  remitted  to  their  original  character  of  capital  bur- 
gesses, from  which  they  were  elected  into  the  office 
of  aldermen ;    and  that  being   so  remitted,  although 
they  appeared  and  filled  the  character  of  aldermen  at 
the  election,  yet  the  law  will  refer  their  votes  to  the 
legal  right  which  they  had,  and  they  ought  to  be  consi- 
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1826.        dered  as  having  voted  in  their  character  of  capi 
burgesses.    I  should  doubt  if  that  would  be  so,  e^ 


The  King 
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17.  if  they  could  be  remitted  by  law  to  their  original  cl 

racter.  It  is  true,  they  did  not  deliver  in  any  sta 
ment  to  the  presiding  officer,  intimating  in  what  cl 
racter  they  voted :  but  assuming  that  if  it  could 
made  out  on  the  part  of  the  defendant  that  they  h 
a  right  to  be  remitted  back  to  their  original  charad 
and  assuming  that  their  votes  ought  to  be  considei 
as  having  been  given  in  that  character  which  the  li 
would  allow,  still  the  question  is,  whether  they  h 
a  right  to  consider  themselves  as  capital  burgesses  at  t 
time  of  the  election.  The  general  rule  is,  that  if  a  m 
accepts  one  office  incompatible  with  another,  it  openi 
as  a  surrender,  or  abandonment,  or  deprivation  of  tl 
first  office.  Besides  the  authority  referred  to  by  fl 
brother  Bayley,  in  Rex  v.  Trelawney  (a).  Lord  Mat 
field  said,  he  should  be  inclined  to  think  that  if  the  K 
offices  of  steward  and  burgess  are  imcompatible,  th^  H 
ceptance  of  the  latter  would  be  an  inplied  surrender  of  (J 
former.  That  point  is  certainly  not  expressly  decid 
there,  but  I  concur  entirely  in  the  opinion  so  intimated* 
is  conformable  to  all  the  notions  I  have  ever  entertain 
of  corporation  law ;  it  is  founded  in  reason  and  pri 
ciple,  and  the  greatest  confusion  would  be  produced 
it  were  not  so.  Now,  it  seems  to  be  admitted  on  tl 
part  of  the  defendant,  that  if  a  person  had  accepted  i 
office  to  which  he  had  a  good  title,  such  acceptani 
must  be  considered  a  deprivation  or  surrender  of  tl 
first  office ;  but  it  is  said,  that  this  rule  does  not  app 
if  it  turns  out  that  the  party  cannot  make  a  good  titk 
and  in  that  case,  he  may  go  back  to  his  original  sea 
But  I  do  not  concur  in  that  position. '  It  seems  to  n 
that  if  he  accepts  an  incompatible  office,  no  matt« 

{a)  3  Burr.  1616. 


Hughes. 
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by  what  title^  he  is  to  be  concluded  by  the  vacancy  he        1826. 
has  occasioned,  and  he  shall  not  be  at  liberty  after-     rr^^^jT^ 
wards  to  take  advantage  of  his  own  wrong,  and  turn      _  v. 
oot  persons  who  have  been  rightfully  elected  in  his 
itead.    He  was  bound  in  point  of  law  to  take  care  that 
lie  had  a  good  title  to  the  new,  before  he  abandoned 
Ae  old  office.    He  vacates  the  old  office  at  his  own 
fffiL     In  the  case  of  Roe  d.  Lord  Berkeley  v.  The 
ifchbishop  of  York  (a),  a  question  arose  as  to  the 
effect  of  a  surrender  of  a  lease.     That  was  the  case  of  a 
private  right.     The  question  there  was  merely  in  what 
oatore  or  character  a  person  had  title  to  land,  of  which 

;  he  had  never  abandoned  the  possession ;  but  here 
tlie  question  concerns  public  rights ;  it  is  not  a  mere 
qoestion  of  a  man's  own  title.     A  man  has  title  to  the 

I  office  of  an  alderman,  not  for  his  own  benefit,  but  for 

tthe  purpose  of  discharging  a  public  duty,  in  the  good 
pvemment  of  the  borough.  Another  thing  to  be 
cbaerved  here  is,  that  the  parties  actually  abandon  the 
iiormer  office,  and  accept  another,  the  duties  of  which 
tliej  cannot  exercise  consistently  with  the  duties  of  the 
old  office;  and  not  only  so,  but  these  two  persons 
tttoally  concur  in  nominating  their  successors  to  ,the 
office  which  they  have  given  up.  It  seems  to  me,  that 
if  there  had  been  an  issue  to  try  whether  Turnock  and 
^ight  had  resigned  their  office  of  capital  burgesses, 
tbere  would  be  abundant  evidence  to  make  out  the 
tffinnative  of  that  proposition.  It  is  not  necessary  that 
f  t  resignation  of  such  an  office  should  be  by  deed  or 
writing.  In  Rex  v.  The  Mayor  of  Rippon  (6),  it  was 
held,  that  a  resignation  by  parol  was  sufficient,  it 
having  been  made  at  a  corporate  meeting,  and  the 
resignation  being  accepted,  and  another  chosen  into 
the  place  of  the  person  who  so  resigned.    If,  then,  a 

(a)  6  East,  86.  (6)  Salk.  435. 
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parol  resigDation  be  sufficient,  it  is  clearly  not 
sary  for  a  party  to  say  "  I  resign  my  office,"  any  mone 
than  it  is  necessary  in  the  delivery  of  a  deed,  to  say,  "  X 
deliver."    The  fact  of  giving  up  the  office,  and  accept- 
ing another,  is  quite  decisive.     It  seems  to  me,  there- 
fore, on  the  whole,  quite  impossible  for  the  defendant 
to  avail  himself  of  the  votes  of  Turnock  and  Knight  as 
capital  burgesses,  and  consequently  that  he  had  nott 
sufficient  number  of  votes  to  entitle  him  to  his  electioiL 


Rule  absolute  for  entering  judgment  for  the  crown. 


Where  the 
justices  at  pet- 
ty sessions 
made  an  order 
allowing  the 
accounts  of  a 
surveyor  of 
highways, 
whichaccounts 
had  not  previ- 
ously been  ve- 
rified before  a 
single  magis- 
trate, pursu- 
ant to  the  Ge- 
neral Highway 
Act,  13  G.  3, 
c  78.  s.  48  :— 
Held,  that  they 
had  no  juris- 
diction; that 
the  whole  pro- 
ceeding was 
coram  non  ju- 
dicia ;  and  that 
the  order  must 
be  quashed. 


The  King  v.  The  Justices  of  Somersetshire. 

1  HIS  was  a  rule  nisi  for  quashing  an  order  of  justioei. 
at  petty  sessions,  for  the  allowance  of  the  accounts  of 
the  surveyor  of  highways  for  the  parish  of  Churchill,  iR 
the  county  of  Somerset,  and  which  had  been  remofod 
into  this  Court  by  certiorari,  pursuant  to  a  rule  of  Tri* 
nity  term,  1825(a).  The  affidavit  on  which  the  rule 
was  obtained  stated,  that  the  accounts  were  produced 
at  a  vestry  meeting  held  on  the  24th  September,  1824, 
when  the  surveyor  was  directed  to  lay  them  before  the 
Rev.  Mr.  Wilde,  the  nearest  resident  magistrate ;  which 
he  promised  to  do ;  but  instead  of  so  doing,  he  laid 
them  before  the  justices  at  petty  sessions  on  the  4tb 
October  following,  who  made  the  order  in  question  f(^ 
allowing  them.  The  return  to  the  certiorari  merely  set 
out  the  order,  which  was  dated  the  4th  October,  1824| 
and  purported  to  be  signed  by  two  magistrates. 

Adam  shewed  cause.     The  objection  raised  to  tbc 

(a)  6  D.  &  R.  469. 
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order  b  founded  upon  the  General  Highway  Act,  13 
Geo.  3,  c,  78»  s.  48,  which,  it  is  contended,  makes  it 
imperative  on  the  surveyor  to  lay  his  accounts  before 
ft  smgle  magistrate  for  examination,  previous  to  their 
allowance  by  the  magistrates  at  petty  sessions.  The 
objection,  however,  is  not  tenable.  The  mode  pointed 
Mt  by  that  clause  of  the  statute,  is  mere  matter  of 
brm,  and  the  clause  itself  must  be  regarded  as  merely 
directory.  It  has  always  been  considered  as  perfectly 
immaterial,  whether  the  accounts  were  laid  before  one 
magistrate,  and  afterwards  taken  to  the  petty  sessions; 
or  whether  they  were  taken  to  the  petty  sessions  at 
once:  and  properly  so;  for  there  is  no  appeal  to  the 
quarter  sessions  in  either  case ;  Rex  v.  The  Justices  of 
ike  West  Biding  of  Yorkshire  (a).  Rex  v,  Mitchell  (6) ; 
m  the  former  of  which  cases,  Buller,  J,,  said  that  the 
justices  at  petty  sessions  had  the  same  power  over  the 
lanreyor's  accounts  as  any  one  justice  had.  [jBay&y,J. 
If  the  accounts  are  allowed  by  one  justice,  have  the 
jaatices  at  petty  sessions  any  jurisdiction  at  all  over 
diem  ?]  In  that  case  they  clearly  have  not,  {^Bayley,  J. 
Then  they  have  jurisdiction  only  over  those  items 
wUch  are  disallowed  by  one  justice :  but  if  the  accounts 
ire  never  laid  before  one  justice,  he  can  never  disallow 
any  of  the  items,  and  the  jurisdiction  of  the  justices  in 
petty  sessions  can  never  begin]. 
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Can^bell,  control,  was  stopped  by  the  Court,  and 


Per  Curiam. — It  is  quite  clear  that  the  justices  at 
petty  sessions  have  no  original  jurisdiction  over  the  sur- 
^or's  accounts ;  they  are  only  to  examine  into  such 
items  as  have  been  disallowed  by  a  single  magistrate. 
The  accounts,  therefore,  must,  both  by  the  express  words 

(a)  6  T.  R.  629.  (b)  5  T.  R,  701. 

VOL.  IV.  o 
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of  the  Btatute,  and  by  the  reason  and  necessity  of  i 
thing,  be  first  laid  before  a  single  mi^istrate.  Hi 
they  were  in  the  first  instance  taken  to  the  justices 
the  petty  sessions,  who  made  an  order  for  their  alio 
ance^  which  they  had  no  authority  to  do.-  The  wh< 
proceeding,  consequently,  was  coram  nonjudice,  I 
order  of  justices  was  bad,  and  the  rule  for  quashing 
must  be  made  absolute. 


Rule  absolute^ 


An  engine 
erected  and 
used  by  the 
owner  and 
occupier  of 
an  iron-stone 
mine,  solely 
for  the  purpose 
of  drawing 
water  from  the 
mine,  is  par- 
cel of  the  mine 
itself,  and  not 
rateable  to  the 
poor. 


The  King  v.  The  Inhabitants  of  Bilston.  h 

U  PON  an  appeal  against  a  rate  made  for  the  reliefl 
the  poor  of  the  township  of  Bilston,  in  the  county! 
Stafford,  wherein  the  appellants  were  rated  for  a  sted 
engine  and  engine  pit,  the  sessions  amended  the  rate  t 
striking  out  the  item,  subject  to  the  opinion  of  ib 
Court  upon  the  following  case : 

The  engine,  and  engine  pit,  are  erected,  sunk,  al 
used  by  the  appellants,  solely  for  the  purpose  of  drai 
ing  water  from  iron-stone  i^ines  in  their  occupatio 
Nothing  is  raised  from  these  mines,  except  iron-stone. 


O.  Russell  and  Shutt,  in^  support  of  the  order 
sessions.  It  is  clear  that  the  iron-stone  mioes  thei 
selves  are  not  rateable ;  neither  are  the  engine  and  tl 
pit.  The  case  does  not  find  that  any  profit  is  den? < 
from  the  mines,  even  if ,  that  circumstance  could  mal 
the  engine  and  the  pit  rateable;  nor  even  that  thi 
might  become  profitable  if  they  were  let  to  a  tenant.  1 
all  the  cases  in  which  engines  or  machines  have  be< 
held  rateable,  they  have  been  annexed  to  a  house,  or 
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had,  orto  toiiiething  which  was  itself  rateable ;  as  in 

tiie  case  of  the  weighing  machine.  Rex  v.  Nicholas, 

Gloucester  {a),  andthecardingmachine,  RexY.  Hogg{b). 

Here»  the  engine  is  a  mere  adjunct,  or  append^e  to   Inhabitavts 

Bines,  which  are  not  in  themselves  the  subject  of  rate,      bh^tok. 

The  engine  here,  being  used  solely  for  the  purpose  of 

^mining  the  mines,  is  a  positive  charge  and  expense  ;  a 

drawback  upon  the  profit  of  the  mines;  and,  therefore, 

if  the  profits  of  the  mines  were  rateable,  the  expenses  of 

the  engine  would  be  the  subject  of  deduction ;  1  Nolan, 

226.    Neither  does  the  pit  produce  any  profit ;  for,  on 

the  contrary,  expense  is  incurred  in  sinking  it,  and  to 

lite  the  pit,  therefore,  would  be  really  and  literally  to 

nte  sunk  capital ;  ]  Nolan,  160.      If  the  engine  and 

the  pit,  which  are  of  use  only  for  the  purpose  of  raising 

to  the  surface  that  which  b  not  rateable,  may  be  rated, 

why  may  not  the  subterranean  works,  the  machinery 

nd  the  rail-roads,  used  for  the  purjposes  of  the  mines, 

he  rated  also  ?  To  rate  the  engine  and  the  pit,  would  be 

i&  effect  to  rate  the  mines  themselves,  which  have  been 

tdways  held,  in  point  of  law,  exempt  from  rateability. 

The  only  profit  realised,  arises  from  the  ore  that  is 

niied,  and  the  only  mode  in  which  this  rate  could  be 

JkA,  would  be  from  the  sale  of  the  ore ;  and  yet  the  ore 

itidf  was  not  rateable,  Atkins  v.  Davis  (c). 

• 

D.  F.  Janes,  and  Whatdtjjf,  contra.  It  must  be  con- 
ceded, that  the  mine  itself  is  not  rateable,  nor  is  it  con- 
tended that  the  engine  and  the  pit  are  rateable  as  ad- 
jvaets  to  the  mines,  or  as  personal  property.  But  the 
^B^pm  m  aflixed  to  the  land  upon  the  surface,  and  not 
m  the  mine ;  it  is  an  adjunct  to  the  land,  enhancing  the 
nine  of  the  land,  and  therefore  rateable  as  parcel  of 

W  Cdd.  262.  (c)  CaM.  333. 

W    IT.R.  721. 

o2 
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1820.        the  freehold.     The  property  on  the  surface,  and  the 
The  Rmo      Property  in  the  mine,  may  be  vested  in  different  parties  : 

V-  in  that  case  the  surface  would  undoubtedly  be  rateable 

The  . 

Ikbabitamts   for  the  increased  value  produced  by  the  engine  :  and  the 

^   ^^  mere  circumstance  of  both  beine  occupied  by  the  same 

BiLSTON.  ,      , 

individual^  cannot  discharge  the  land,  qui  land,  if  it  is 
properly  the  subject  of  rate.    Suppose  the  engine  be* 
longed  to  the  owner  of  the  surface,  who  let  it  to  the 
owner  of  the  mine,  could  it  be  contended  that  it  wai 
not  rateable  ?    Clearly  not ;  and  yet  there  is  no  actual 
difference  in  the  case,  whether  the  owner  of  the  mine 
erects  the  engine  himself,  or  hires  it  of  some  other 
person.     In  the  case  of  a  coal  mine,   the  particular 
use  to  which  the  produce  is  applied,  by  the  owner 
of  the  lands,  does  not  exempt  it  from  rate.     Thuii 
if  the  coal  is  used  for  smelting  the  ore  of  his  own 
iron  mine,  the  coal  is  rateable,  though  the  ore  is  not. 
For,  there  is  no  difference  whether  it  is  thus  applied  by 
the  owner,  or  sold  by  him  to  another,  who  uses  it  in 
an  iron  foundry.     Rex  v.    Cunningham  (a).     Every 
thing  which  is  an  adjunct  to  land,  and  enhances  the 
value  of  the  land,  is  rateable.  Rex  v.  Hogg  (6) ;  where  it 
was  held  that  a  carding  engine,  used  to  carry  on  part  of 
the  process  of  a  cotton  manufactory,  increased  the  valae 
of  the  land,  and  was  rateable  as  an  adjunct ;  and  Res 
V.  Bell,  (c)  where  it  was  held  that  the  occupier  of  land^ 
over  which  a  way-leave,  a|(ppi^aggon-way  was  erected^ 
for  the  purpose  of  carrying  coals  from  his  mine,  waa 
rateable  for  the  value  of  the  waggon-way ;  and  yet,  in 
both  those  cases,  the  thing  rated  would  not  be  a  benefiti 
but  on  the  contrary,  a  burthen,  to  the  occupier,  except 
for  its  connexion  with  the  mine.     So  here,  the  engio^ 
is  an  adjunct  to  the  land,  and  as  such  is  rateable ;  it  10 
also  in  effect  a  profit  to  the  mine,  and  not  a  burthei^ 

(<i)  5  East,  478.  (h)  1  T.  R.  721.  (c)  7  T.  R,  598. 
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.  it,  for  without  the  engine,  the  mine  itself  could         lese. 
»  made  profitable.  .^j^^ 

V. 

kYLBY,  J. — I  entertain  no  doubt  at  all  in  this  case;  imhabjtants 
(ms  to  me  too  plain  for  argument :  and  I  am  clearly  ^  of 
>inion,  that  the  sessions  came  to  the  right  conclu- 
In  the  cases  of  the  carding  engine  and  the 
hing  machine,  they  were  each  considered  as  fixed 
e  building,  forming  part  and  parcel  of  it,  and  in- 
ing  its  value;  and  were  held  rateable  accord- 
r.  So,  in  the  case  of  the  canteen,  the  privilege  of 
ig  liquors  was  considered  as  annexed  to  the  house, 
Ets  forming  part  of  its  value.  But  here,  the  owner 
mine  which  he  works  in  his  own  land,  erects  an 
le  for  the  purpose  of  working  the  mine,  and  which 

no  use  to  him  for  any  other  purpose  whatever, 
mine  itself  is  not  within  the  statute  of  Elizabeth, 
not  liable  to  be  rated :  then  is  the  engine  part  and 
i\  of  the  mine ;  for  if  it  is,  that  is  not  liable  to  be 
[  either.  Try  the  question  by  analogous  cases.  In 
f  of  these  mines,  there  are  railways  under  ground, 

for  the  purpose  of  conveying  the  ore  from  one 
to  another.  They  very  much  increase  the  value  of 
nine,  and,  as  a  necessary  consequence,  of  the  land 
;  but  yet  they  are  not  rateable.    The  same  prin- 

applies  here.  The  engine  must  be  regarded  in 
ame  character  as  the  nHft ;  both  are  useful  for  the 
OSes  of  the  mine,  but  for  no  other  purpose ;  and 
,  so  far,  enhance  the  value  of  the  mine,  and  of  the 
:  but  neither  of  them  is  the  subject  of  the  rate. 
x>se  this  mine  had  been  demised  by  lease,  together 

the  machinery;  there  can  be  no  doubt  that  the 
oe  would  have  passed  with  the  mine,  to  the  lessee : 
QSt,  therefore,  be  considered  as  part  and  parcel  of 
sune,  and  is,  like  the  mine,  exempt  from  poor  rate. 


166  CASES  IN  THE  KINO's  BENCH, 

1826.  HoLBOYD,  J. — I  am  also  of  opinion  that  the  see 

The  Kino     ^^'®  right.    The  engine  was  a  matter  of  burthen 

«^  of  profit,  except  as  regarded  its  connexion  witl 

IsBABiTANTs  ^^^    To  the  mine  it  Mras  not  only  usefd,  but  n 

^  ^^  sary ;  it  was  not  merely  an  adjunct  to  it,  but  acl 

part  and  parcel  of  it    As  regarded  the  land,-  ind< 

d^tly  of  the  mine,  the  engine  was  altogether  bur 

some.    Then,  as  the  profits  of  the  mine  are  ex 

from  poor  rates  under  the  statute  of  43  Eliz.  c. 

follows  that  the  engine,  as  part  of  the  mine,  mu 

exempt  also. 

LiTTLEDALB,  J. — I  am  entirely  of  the  same  opi 


*• 


Order  of  sessions  confii 


^,J^jih.  *^^  '^^"S  ^'  John  Raw  LIN  son  Esq. 


APftvingAct   X  HIS  was  a  rule,  calling  on  the  defendant,  one  o 

commissionera  j**8*ic®>*  of  the  peace  for  the  couuty  of  Middlese 
to  **  direct  ^  shew  cause  why  a  writ  of  mandamus  should  not  i 
the  hacksey  directed  to  him,  commanding  him  to  hear  and  c 
coach  stands     mine  an  information  exhibited  before  him,  by  the 

within  their  ^  •  .     ^  ,  „     •'. 

district :—  veyor  of  the  pavements,  in  file  south-west  district  g 

Se**^m?  h\  parish  of  St.  PancraSy  against  Robert  Johnson,  a  1 

remove  a  ney-coachman,  for  taking  his  stand  with  his  ch; 

8taiid°^alto^  in  IJowland  street,  Tottenham  Court  Road,  in  the 

therifitob-  district,  and  plying  for  a  fare  there,  and  therebj 

structed  the         ^       ^.  ,  , ,.  .  ^ 

public  street,     structmg  the  pubuc  carnage  way.     Cause  was 

shewn  against  the  rule,  and  the  circumstances 
closed  by  the  affidavits  were  these: — For  more 
twenty  years  there  had  been  a  hackney-coach  stani 
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Howland^atreet..'  .Of.  late  it  had  become  inconvenieDt,  ^^^^* 
incoiiaeqaehQe  of  the  width. of  the  atreet  not  ibeing  The  Kino 
sufficient  for  the  passage  of .  carriages .  to  the  houses  of  j^^^^' 
dttviohabitants^  The  inhabitants:  complained  to  the 
eommissioDers  for  paving  land  lighting  the  districti  and 
tetred  that  the  «tand  might  be  Temo?ed  to  some,  more 
Mvenient  place.  The  oommissionera  acting  under,  the 
iBlhortty 'Supposed  t»  be  vested  in  them,  under  the  12 
6«o.  3>  o*  69,  s,  36  (a)>  made  an  order  that  the  atand 
ihooM  be  removed  from  Howland  street  into  a  part  of 
Tottenham  Court  Road,  within  the  same  district.  Due 
notice  of  this  ordet-  was  given  to  the  coachmen  plying 
on  the  Btand|i  and  they  were  required  to  remove  their 
eanriages  into  Tottenham  Court  Road.  With  this 
order  they  lefused  to  comply,  on  the  ground  that  the 
eommisBJoners  had  no  jurisdiction  to  make  it,  and 
Moberi  Johnson^  one  of  the  coachmen,  having  taken 
his  stand  in. the  street,  contrary  to  the  said  order» 
an  information  was  exhibited  against  him  before  Mr. 
Rawlin$on^\itiO  recover  the  penalty  of  the  act;  but  the 
latter  being  of  opinion  that  the  paving  commissioners 
had  no  authority,  to  remove  the.  coach  stand,  refused  to 
interfere;  wherefore  the  present  application  viras  made 
fcra  mandamus.  >. 

.  Scarlett  wid  Andrews,  against  the  rule,  now  con- 

''(«)*Wiiieb  is  in  the  fiillowigg  terms:— And,  wberets  badkney 
cotdunen  and  l^cknej  chairmen  frequently  t^ke  their  stands^  with 
tbeir  coaches  and  chairs^  in  such  parts  of  the  streets  so  as  to  occa- 
sion obstnictions  both  in  the  foot  and  carriage  ways ;  be  it  therefore 
eaetedy  that  ^from  and  after  the  passing"  of  this  act,  the  saM  com- 
vmaoDBn^  or  any  two  or  more  of  them,  may  direct  and  regulate 
stch  stands  of  a^  hackney  poaches  and  chairs  within  the  limits  of 
&is  act,  as  they,  in  their  discretion,  think  proper;  and  if  any 
Ittckney  coachman  or  hackney  chairman  shall  not  comply  with  such 
^inctms  and  regulations,  he  or  they  shall  forfeit  the  sum  of  lOi* 
^eitiyisachofieiice."    ,  .     .  o. 
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1836.  tended  that  the  commissioners  of  pavements  had  a 
authority  to  make  the  order,  sought  to  be  enfbieeil 
^'^  The  36th  section  of  the  12  Geo.  3,  c.  69,  gives  tha 
Rawuvsov.  p^^^  ^  "direct  and  regulate,"  the  coach  ataiid 
within  their  district,  but  it  does  not  authorise  thei 
''  to  alter  and  remove/'  Unless  the  words  ^*  direct  an 
regulate,''  are  tantamount  **  to  alter  and  remove/'  iti 
quite  clear  that  they  have  exceeded  their  jurisdictio 
in  making  the  order  in  question.  The  words  **  diree 
and  regulate/'  are  referrable  only  to  the  conduct  of  A 
coachmea,  and  the  order  in  which  the  business  of  A 
stand  is  to  be  arranged,  for  which  purpose  the  con 
missicmers  may  give  directions  and  make  regulationi 
and  it  would  be  carrying  these  words  beyond  their  fid 
and  natural  meanings  to  say  that  they  import  a  powc 
to  alter  and  remove  the  stands  after  they  have  bee 
once  established.  The  Hackney  Coach  Act,  9  Amt 
c.  23,  s.  16,  gives  power  to  the  commissioners  to  mak 
bye  laws  which  shall  be  binding  on  licensed  hacknej 
men ;  and  by  s«  17,  such  bye  laws  are  required  to  htf 
the  approval  of  the  Lord  Chancellor,  the  Lord  Chic 
Justice  of  either  Bench,  and  the  Lord  Chief  Baron  i 
the  Exchequer,  bef<Nre  they  can  be  carried  into  e£bO 
By  virtue  of  the  power  so  given,  the  commissioners  < 
hackney  coaches,  in  the  year  1771,  made  certain  bj 
laws,  in  which  it  was,  amongst  other  things,  orderei 
**  that  no  hackney  coachmen  shall  stand  and  ply  in  si 
of  the  high  or  broad  streets  of  the  cities  of  London  ai 
Westminster,  or  suburbs  thereof,  being  of  the  breadi 
or  width  of  30  feet  between  the  posts  and  foot  pat 
ment  on  each  side,  or  of  40  feet  between  the  house 
where  there  are  no  posts  or  foot  pavement,  unless  it  1 
in  the  middle  of  such  streets ;  nor  shall  stand  in  ai 
street  where  it  is  not  of  the  respective  breadth  or  wid 
before  mentioned/'    It  appears  that  Howland  Street 
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more  than  30  feet  wide,  and,  therefore  does  not  come        lase. 
within  the  prohibition.    The  power  now  assumed  by  the 
paying  commissioners,  has  never  hitherto  been  exercised  l. 

by  them ;  and,  if  they  had  supposed  that  they  had  such  ^^^^'"^o"- 
power,  several  acts  of  parliament  which  have  passed  to 
|R)bibit  hackney  coaches  from  standing  in  certain 
ipecified  places,  need  not  have  been  enacted.  If  this 
power  exists  in  the  commissioners,  they  may  remove 
ktekney  coaches  out  of  the  pariah  of  St.  Pancras  alto- 
pther ;  an  extent  of  authority  which  the  legislature 
eertainly  never  could  be  supposed  to  have  given  them. 
Unless,  therefore*  the  words  ''  direct  and  regulate^'  are 
synonymous  with  ''alter  and  remove,**  the  commis- 
floners  have  exceeded  their  jurisdiction. 

l^idal,  S.  G.,  contril.  Adverting  to  the  words  of 
ndtal  in  the  17th  section  of  12  Geo.  3,  c.  36,  it  is 
dear  that  the  legislature  intended  to  give  the  paving 
eommissioners  the  power  now  contended  for.  That 
leotion  recites,  that  **  hackney  coachmen  and  hackney 
diairmen  frequently  take  their  stands  with  their  coaches 
ind  chairs  in  such  parts  of  the  streets,  so  as  to  occasion 
obitructions  both  in  the  foot  and  carriage  ways,"  and 
then  power  is  given  to  the  commissioners  to  "  direct 
tod  regulate*'  such  stands.  It  cannot  be  doubted,  that 
under  the  words  ''direct  and  regulate,**  they  might 
remove  a  coach  stand  from  one  part  of  the  street  to 
mother;  and,  if  so,  why  not  from  one  street  to  another 
street,  if  within  the  same  district.  The  power  of  direct- 
ing and  regulating  the  coach  stands  would  be  altoge- 
ther nugatory  in  many  instances,  if  the  commissioners 
might  not  change  the  scite  of  coach  stands,  as  circum- 
stances and  public  convenience  might  require.  It  is 
not  pretended  that  they  have  any  power  to  remove  a 
coach  stand  altogether  out  of  the  parish.    If  such  an 
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1826.  attempt  were  made,  it  would,  be  such  an  abuse  of  their 
power  as  might  render  the  commissioners  criminally 
liable. 


The  KivG 

V. 

Bawuhsov. 


^ 


Abbott,  C.  J. — Looking  at  the  whole  of  this  clause 
of  the  act  of  parliament,  I  think  the  word  ''  directi" 
may  be  taken  to  have  been  used  in  the  sense  of  the 
word  *' appoint.*'  Now,  if  the  commissioners  hsfe 
power  to  appoint  the  situations  in  which  hackuf 
coachmen  shall  stand,  that  power  necessarily  includu 
the  power  of  saying  to  them,  '^  you  shall  not  take  yM 
station  here,  but  you  may  take  it  there."  And  if  thtt 
be  so,  then  I  think  the  commissioners  were  justified m 
ordering  that  the  hackney  coachmen  should  not  take 
their  station,  or  make  their  stand,  in  any  part  of  How- 
land  Street.  It  seems  to  me,  therefore,  that  the  mar 
gistrate  ought  to  hear  the  information  exhibited  agaioet 
Johnson,  for  refusing  to  obey  the  commissioners'  order; 
aqd,  on  that  ground,  the  rule  must  be  made  absolate 
for  a  mandamus.  With  respect,  however,  to  that  part 
of  the  order  which  directs  the  coachmen  to  take  their 
stand  in  Tottenham  Court  Road,  I  doubt  whether  the 
commissioners  have  power  to  send  them  there. 

HoLROYi),  J. — ^Taking  the  recital  in  the  clause 
in  question,  and  the  obstruction  sworn  to  have  been  oc- 
casioned by  the  stand  in  Rowland  Street,  into  consider 
ration,  I  think  the  words  of  the  enacting  part  of  the 
clause,  are  sufficiently  strong  to  authorise  the  commis- 
sioners in  removing  the  stand,  so  as  it  shall  not  obstruct 
the  public  highway.  The  recital  is,  that  hacknqf 
coachmen  frequently  take  their  stands  with  their  coaches 
in  such  parts  of  the  streets  so  as  to  occasion  obstruc- 
tions, and  then  power  is  given  to  the  commissioners  to 
direct  and  regulate  stich  stands ;  that  is,  such  stands  as 
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oeeasioD  obstructions.    Now,  if  to  remove  the  obstnic-        1636. 
trnn,  it  is  necessary  that  the  stand  should  be  entirely     j^  ^^^^ 
ranoved,  this  power,  as  it  seems  to  me,  is  necessarily  «• 

Hawlinsok 

incident  to  the  power  of  directing  and  regulating  such 
ittods. 

liTTLBi>ALB,  J  {a). — I  am  of  the  same  opinion.  The 
lye  laws  made  by  the  hackney  coach  commissioners  in 
1771,  enumerate  a  great  many  places  in  which  hacktiey 
fdachmen  are  not  to  ply  at  all.  Now,  the  statute 
9  Anne,  c.  23,  merely  authorises  the  making  of  bye 
kwB  **  for  the  good  government  and  regulation  of  licensed 
kkkney  coachmen.*'  The  paving  act  is  just  as  large 
U  its  terms,  and  ought  to  receive  a  Uberal  construction ; 
fcr,  otherwise,  the  object  of  the  legislature  in  pre- 
mting  obstructions,  might  in  many  instances  be 
defeated. 

Rule  absolute. 

(a)  Bayloff  J.,  wa9  gone  to  chambers. 


Ex  parte  Mary  Ann  Martin.  November^xBm 

A  WRIT  of  Habeas  Corpus,  for  bringing  up    the     One  magis- 

lody  of  Mary  Ann  Martin,  from  the  House  of  Cor-  ^^  ^^  "<> 
.  ^  .  power  to  com« 

notion,  at  Petworth,  in  Sussex,  had  been  obtained,  mit  a  single 
upon  an  affidavit  stating  the  following  facts.    Upon  a  refosSlr^  be 
^otaplaint,  made  by  the  clerk  of  the  guardians  of  the  examined  re- 
poor  of  the  city  of  Chichester,  that  the  prisoner,  a  single  ^^her  of  her 
woman,  had  been  delivered  of  a  bastard  child,  which  bastard  child, 
was  likely  to  become  chargeable  to  the  parish  of  Pan- 
CMi  within  that  city,  she  was  taken  before  a  sipgle 
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jostice  of  the  peace,  to  be  examined  respectii^ 

^IJ^      father  of  the  child.     She  refused  to  answer  any  i 

Mabtin.      tions  or  to  give  any  information,  and  persisting  in 

resolution,  was  committed,  by  the  same  justice,  t< 

House  of  Correction,  at  Petworth.    The  child  had 

in  fact,  become  chargeable.    The  return  to  the 

was  now  read.    It  set  out  the  warrant  under  whici 

prisoner  had  been  committed,  which  was  in  these  w 

''  Whereas  information  and  complaint  have  been  i 

unto  me,  one  of  his  majesty's  justices,  &c.,  by  A 

clerk  to  the  guardians  of  the  poor  of  the  city  of 

Chester,  that  Mary  Ann  Martin,  of  the  parish  of ! 

eras,  in  the  county  aforesaid,  single  woman,  hath  h 

been  delivered  of  a  bastard  child  in  the  said  pa 

which  said  child  was  likely  to  become  chargeable  tc 

said  parish,  and  that  she  the  said  Marif  Ann  Mt 

had  refused,  and  did  refuse,  to  appear  before  oi 

his  majesty's  justices  of  the  peace  for  the  said  cou 

to  be  examined  touching  the  father  of  the  said  e 

And  whereas  the  said  Mary  Ann  Martin,  having 

peared  before  me  pursuant  to  my  summons,  hath  sh 

no  cause  why  she  should  not  be  examined  touching 

father  of  the  said  bastard  child,  but  hath  refused, 

doth  refuse,  to  be  examined,"  &c.    The  warrant  < 

eluded  by  requiring  the  keeper  of  the  House  of  ( 

rection  to  receive  Mary  Ann  Martin  into  his  cust 

and  her  safely  keep,  until  she  should  submit  tc 

examined  touching  the  father  of  the  said  bastard  cl 

It  was  signed  by  one  magistrate  only. 

Campbell  now  moved  that  the  prisoner  should 
discharged  out  of  custody. 

O.  Russell  shewed  cause.      Three  objections  I 
been  raised  to  this  coomutment.    First,  that  one  jus 
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ooly  had  no  jurisdiction  to  commit.     Second,  that  the 
prisoner  was  not  compellable  to  answer  inquiries  re-      ETparte 
specting  the  father  of  the  child.    And,  third,  that  the      Marti*. 
derk  to  the  guardians  to  the  poor  was  not  the  proper 
penon  to  make  the  complaint.     First,  as  to  the  juris- 
iietion,  which  involves  the  first  two  of  these  objections. 
h  providing  for  the  maintenance  of  a  bastard  child, 
iere  are  three  progressive  measures  to  be  adopted; 
fait,  to  secure  the  apprehension  of  the  father ;  second, 
to  make  an  order  of  filiation  upon  him ;  and  third,  to 
oiforce  that  order ;  and  the  proceedings,  in  the  present 
were  taken  with  reference  to  the  first  of  those 
ures,  namely  the  apprehension  of  the  father  of  the 
The  statute,  which  applies  to  this  case,  and  the 
iDly  one,  is  the  6  Geo.  2,  c.  31.    The  first  section  of 
that  statute  enacts  that  "  if  any  single  woman  shall  be 
Uivered  of  a  bastard  child,  which  shall  be  chargeable, 
IT  likely  to  become  chargeable,  to  any  parish,  &c.,  and 
ihall,  in  an  examination  to  be  taken  in  writing,  upon 
Mth,  before  any  one  or  more  justice  or  justices  of  the 
fttce,  &c.,  charge  any  person  with  having  gotten  her 
with  child,  it  shall  and  may  be  lawful  to  and  for  such 
joitice  or  justices,  upon  application  made,  8cc.,  to  issue 
eat  their  warrant  or  warrants,  for  the  immediate  ap- 
pehending  such   person  so  charged,"  8cc.     Now,  as 
Aat  section  expressly  gives  to  one  magistrate  the  power 
of  taking  the  examination  of  the  woman,  it  must,  by 
Becessary  implication,  give  him  the  power  also  of  sum- 
moning her  before  him,  and  compelling  her  to  undergo 
the  examination ;  because  the  one,  without  the  other, 
wodd  be  wholly  nugatory.    The  fourth  section  of  the 
same  statutes  provides,  '*  that  it  shall  not  be  lawful  for 
any  justice  or  justices  of  the  peace  to  send   for  any 
woman  whatsoever  before  she  shall  be  delivered,  and 
one  month  after,  in  order  to  her  being  examined  con- 
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1826.         cerning  her  pregnancjr*  or  supposed  pregnancy,  oi 

^^^^[JJ^     compel  any  woman,  before  she  shall  be  deUvered, 

Martin.      answer  any  questions  relating  to  her  pregnancy."    Tl 

clearly  shews  the  legislature  to  have  intended,  that  al 

the  delivery  of  the  woman,  one  justice  should  have  I 

power,  which  it  withholds  from  him  before  her  delivei 

Rex  V.  Ravenstone  (a),  seems  an  authority  direcdy 

support  of  the  present  argument.    There  the  mod 

of  a  bastard  child  had  been  examined,  under  the  6  G 

2,  c.  31,  before  one  magistrate,  and  had  deposed  up 

oath  to  the  father ;  she  afterwards  died ;  and  her  ei 

mination  was  held  to  be  admissible  evidence  upoa 

question  of  settlement.     Undoubtedly,  where  the  oi|| 

of  the  examination  is  to  make  an  order  of  filiati 

examination  is  a  judicial  act,  and  must  be  taken 

two  justices;  Rejc  v.  Beard  (6),  Rex  v.  West  (c); 

that  is  a  very  diflferent  proceeding  from  the  present. 

was  also  held,  in  Billings  v.  Prinn  (d),  that  two  justiMj 

must  be  present,  at  the  same  time  and  place,  whilri 

woman  is  examined,  and  committed  for  not  filiatini^ 

bastard  child  ;  but  there  the  proceedings  were  undfll 

different  statute,  the  7  Jac.  1,  c.  4,  which  expressly  ghj 

the  power  of  commitment  to  ''  the  justices  of  the  peaoi 

If  one  justice  has  power  to  examine,  he  must,  incidai 

ally  and  necessarily,  have  power  to  compel  the  partfs 

answer,  and  to  commit  upon  refusal ;  as  is  the  case  ni 

respect  to  a  pauper  who  refuses  to  be  examined  loud 

ing  his  settlement ;  Rex  v.  Jackson  (e).    That  caae/ 

'    analogous  to  the  present,  and  the  same  reasons  m 

principles  apply  to  both.    It  was  there  held,  that  whi 

the  pauper  is  examined,  if  he  refuses  to  answer  pio| 

questions  put  to  him  in  the  course  of  his  examinalifl 

(a)  5  T.  R.  373.  (d)  2  Bl.  R.  1017, 

Ih)  2  Salk.  478.  («)  1  T.  R.  653. 

(c)  6  Mod.  180. 
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the  jastices  may  commit  him,  until  he  shall  answer .         1826. 

[  "  iior/'  said  the  Court,  "  as  they  have  a  right  to  exa-      £,  ^^ 
nine  him  touching  his  settlement,  it  would  only  be  a      Martin. 

;  ihadow  of  a  right,  unless  they  have  a  power  likewise  of 
ttfimng  that  examination,  by  committing  the  pauper 
far' refusing  to  be  examined."  Secondly,  the  clerk  to 
A  guardians  of  the  poor  of  the  parish  was  the  proper, 

^••t  least  a  competent  person,  tomake  the  complaint; 

[lefr  ▼.  St.  Martyr  (a) ;  where  it  was  held,  that  where 

'prishes  are  united  under  the  22  Geo.  3/  c.  83,  the 

[giidian  thereby  appointed  is  substituted  in  the  over- 

plaee;  and  one  who  is  de  facto  such,  being  so 

and'acknowledged  by  the.  parish,  though  not 

[lipdly  appointed,  is  competent  to  apply,  in  that  cha^ 
ftcter,  to  a  justice  of  the  peace,  to  take  the  examination 

^#a  single  woman,  pregnant  with  child,  in  order  to 
the*  bastard*  •  *  *  >  t    *.: 

^'^Canq^bell,  contr^.     BiUingM  w..Prtnn  is  decisive  to 

,€hat  the  magistrate  had  no  jurisdictipn  in  this 

^ere  the  woman  was  committed  for  refusing  to 

fiafe  her  bastard  child.     It  was  assumed  that  the 

taunhment  had  >been  made,  undec  either  the  18  Eliz,r 

%9i  cfr  the  7  Jac.  1 ,  c.  4^  for  it  was  not  even  contended 

it  wovld  have  been  good  under  the  6  Geo.  2,  c.  31 ; 

yet  there  a  commitment,  where  the  woman  had 

nined  separately  by  two  magistrates,  and  the 

it  signed  separately  by  two,  was  held  to  be  bad« 

latter  statute  gives  no^  power  whatever  to  the  ma-  * 
pftate^  it  merely  authorises  him  to  act  upon  the  voluun 
IHy  declaration  of  the  woman,  that  is,  when,  she  comes 
hfaie*him  of  her  own  accord,  and  charges  some  person 
ii^Ae  father  of  the  child.  This  point  has  been  repeat- 
dly  coDceded  as  settled.     In  Welter  v.  Toke  (i),  which 

(•)  13  East,  55.  {b)  9  East,  364. 
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Ex  parte 
Martiv. 
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was  an  action  against  one  magistrate  for  committing  a 
woman  for  refusing  to  filiate  a  bastard  child»  it  wu 
admitted,  that  the  magistrate  had  no  power  to  commit; 
it  was  admitted,  that  he  was  liable  to  an  action  for 
having  committed ;  and  the  only  point  contested  on  his 
behalf,  and  which  the  Court  decided  in  his  favour,  was, 
that  he  was  entitled  to  notice  of  action,  under  the  3i 
Geo.  2,  c.  44.  Secondly,  the  clerk  to  the  guardian  of 
the  poor  had  no  authority  to  make  the  complaint;  't 
could  only  be  made  by  the  guardian  himself.  Thiid^ 
the  warrant  itself  is  defective,  for  it  does  not  state  tfal 
the  child  was  chargeable,  or  likely  to  become  chargesbb^ 
or  even  that  it  was  living,  at  the  time  when  the 
plaint  was  made. 


Abbott,  C.  J. — I  am  clearly  of  opinion,  that 
magistrate  had  no  jurisdiction  to  compel  this 
to  be  examined  touching  the  father  of  her  child.    Umi 
statute   18  Eliz.  c.  3,  has  always  been  considered  m 
virtually  giving  a  power  of  that  nature  to  two  or  mom 
magistrates;   but  the  question  here  is,  whether  vxf 
such  power  is  incidentally  given  by  the  statute  6  G^^ 
2,  c.  31,  to  one  magistrate.    Now,  the  first  section  oC 
that  statute  enacts,  that  **  if  any  single  woman  shall  b» 
delivered  of  a  bastard  child,  which  shall  be  chargeable^', 
or  likely  to  become  chargeable  to  any  parish,  8lc.  ;  andL 
shall,  in  an  examination  to  be  taken  in  writing  npo»r 
oath  before  any  one  or  more  justice  or  justices  of  th^ 
peace  of  any  county,  8cc. ;  charge  (that  is,  if  the  womaifr 
shall  charge)  any  person  with  having  gotten  her  wid*- 
child,  it  shall  be  lawful  for  such  justice  or  justices  tCF 
cause  him  to  be  apprehended."    Now,  it  is  by  no 
necessary  to  infer  from  that  enactment,  that  it 
intended  to  give  one  magistrate  the  power  of  compeUio^ 
the  woman  to  be  examined,  because  that  power  hacS 
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been  previously . given  to  two  magistrates:    and  the         ^826. 
uthorising  one  magistrate  to    act»   where  a  woman      ET^irte 
Tolantarily  comes  before  him^   and  charges  a  person  ^^ 

the  father  of  her  illegitimate  child,  is  very  different 
empowering  him  to  compel  her  to  answer  ques- 
and  to  force  her  to  make  snch  a  charge.  Then, 
the  fourth  section  remove  the  difficulty  ?  I  think 
That  merely  'provides,  that  no  woman  shall  be 
It  far  by  any  justice  or  justices,  in  order  to  her  being 
ined,  or  compelled  to  answer  any  questions^  before 
is  delivered,  and  one  month  after.  That  is  a  merely 
ive  provision,  and  if  an  affirmative  is  to  be  im- 
ffEed  from  it,  then,  at  least,  the  warrant  ought  to  have 
ahewn,  that  the  requisites  of  that  provision  had  been 
complied  with,  by  stating  that  the  woman  had  been 
livered  one  month  before  she  was  sent  for  to  be 
ined.  This  commitment,  therefore,  is  ill^al,  and 
woman  must  be  discharged. 

The  other  Judges  concurred. 

Prisoner  discharged. 


The  King  v.  The  Inhabitants  of  Warminster. 

IWO    justices^    by  their  order^    removed    William      A  hiring 
Mould,  his  wife  and  children,  from  the  parish  of  Hevts-  ^^^  ^  indefi- 

•         iiit6  p€no<i  sit 

kiry  to  the  parish  of  Warminster,  both  in  the  county  six  shilliDc^  a 
of  Wilte. ;  and  the  sessions,  on  appeal,  confirmed  the  ^^nte/^L!d 
Older,  subject  to  the  opinion  of  this  Court  upon  the  nine  shillings 
fcHowing  case.  ^mer,Ts^  ^ 

The  pauper  was  bom  a  bastard,  in  the  parish  of  Font  P?\  *  y^^^y 
f  Hill  Gifford,  in  the  county  of  Wilts.      When  about  year*s'service 
'  25  years  of  age,  he  hired  himself  to  Mr.  John  Tkring,  Z^^^^f^^^l 
VOL.  IV.  p  settlement. 
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a  solicitor  at  Warmiiister,  as  gardener.    At  the  time  of 
•j^'xiKjj     the  hiring,  Mr.  Thring  asked  the  pauper  what  lit 
17.  should  give  him  a  week.    The  pauper  asked  20/.  a  year 

wi^es,  which  Mr.  Thring  refused  to  give,  but  said  he 
would  give  6s*  a  week  for  the  winter,  and  9s.  a  week  tot 
the  summer,  which  the  pauper  agreed  to  take.  He  wu 
to  be  in  Mr.  Tkring's  house.  Under  this  hiring  the 
pauper  served  more  than  a  year,  living  in  the  houK. 
He  and  his  mast^  then  came  to  a  fresh  agreement  bt 
weekly  wages,  without  board  ;  and  about  a  week  after* 
wards  Mr.  Thring,  upon  detecting  some  irregularitiei 
among  his  servants,  discharged  the  pauper  without 
notice.  Mr.  Thring  made  at  the  time,  in  a  book  ke|it 
for  that  purpose,  entries  of  the  several  facts  as  tfaqf 
occurred,  which  were  as  follows : — ''  William  Momli: 
agreed  with  him,  as  a  gardener,  into  house,  at  6s.  a 
week  in  the  winter,  and  9s.  a  week  in  the  summer. 
Came  Monday,  2d.  November,  1818.  Agreed  with 
him,  6th  November,  1819  (which  was  a  Saturday),  to 
give  him  8s.  a  week  in  winter,  and  9s.  in  summer. — 4th 
July,  1820,  went  out  of  house  as  labourer,  at  18s.  a 
week,  and  left  my  service  shortly  after."  During  the 
gCrvice  under  the  first  hiring,  the  pauper,  on  one  occa- 
sion, gave  his  master  a  month's  notice  of  his  intention 
to  quit;  but  the  notice  was  not  acted  upon.  The 
wages  were  accounted  for  weekly ;  but  were  paid  occa- 
sionally,  as  they  were  wanted,  and  applied  for,  by  the 
pauper.  The  question  for  the  consideration  of  the 
Court  was,  whether  there  was  a  hiring  for  a  year,  in 
Warminster,  or  not. 

Bingham,  in  support  of  the  order  of  sessions.  This 
was  a  general  hiring;  not  for  any  definite  period  of 
time:  it  was,  therefore,  in  contemplation  of  law,  a 
yearly  hiring,  and  the  pauper,  having  served  a  year 
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under  it,  gained  a  settlement.    The  master  i^as  a  gen-        ^^26. 
tieman  of  that  rank  in  life  in  which  the  ordinary  mode     fj^^  n^^^^ 
of  hiring  servants  is  by  the  year,  and  it  is  not  to  be  .,,      v- 
supposed  that  a  person  in  his  station  would  allow  a 
weekly  servant  to  live  in  his  house.    The  agreement  for 
oie  rate  of  wages  in  the  summer,  and  another  in  the 
winter,  shevrs  that  it  was  the  intention  of  both  parties 
Ibat  the  service  should  continue  for  a  year;  and  the 
&ct  of  a  month's  warning  having  once  been  given, 
''   tiMmgh  it  was  not  acted  upon,  afibrds  a  strong  pre- 
^    wnption  that  the  original  contract  was  for  a  yearly 
k  Uring.     Then,  the  mere  circumstance  of  the  wages 
I  beii^  accounted  for  weekly  will  not  rebut  that  pre- 
nmption,  and  the  contract  stands  as  one  for  an  indefi- 
nite, that  is,  a  yearly  hiring. 


Merewether,  contr&,  having  referred  to  Rex  v.  Ded- 
i«ii(a),  JZerv.  Pucklechurch(b),  Rex  v.  Dodderhillic), 
and  Rex  v.  Lambeth  (d),  was  stopped  by  the  Court. 


Abbott,  C.  J. — ^The  cases  referred  to  are  all  directly 
in  point ;  but  independently  of  any  authorities,  it  is 
perfectly  clear,  from  the  facts  of  this  case,  that  the 
master  never  intended  to  hire  the  pauper  for  a  year. 
He  first  asks  the  pauper  what  he  shall  give  him  a 
week — the  pauper  asks  20/.  a  year :  the  master  refuses 
to  give  those  wages,  and  finally  agrees  with  the  pauper 
for  weekly  wages.  Under  those  circumstances,  it  is 
impossible  to  suppose  that  any  thing  but  a  weekly 
hiring  was  intended. 

The  rest  of  the  Court  concurred. 

Order  of  Sessions  quashed. 

W  Burr.  S.  C.  653  (c)  3  M.  &  S.  243. 

(^)  5  East,  882.  (<0  4  M.  ic  S.  315. 
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Tbe  King  v.  The  Inhabitants  of  KENARDiNOToii 

Aperson  jjY  an  order  of  two  justices,  William  Knight  an 
parish  as  a  Sarah  his  wife,  and  their  eight  children,  were  remo?o 
Krvanifiuid      {^^  Kenardington  to  Ulcomb,  both  in  the  county  c 

dunDghisser-  °  •' 

vitude,  renting  Kent.      On  appeal,  the  sessions  quashed   the  ordei 

[wW^i^n'     subject  to  the  opinion  of  this  Court  upon  the  followin 

Mtding  thereon]  case  : — 

gains  a  settle-  ^^  pauper  W,  Knight^  when  about  sixteen  years  c 
ment  under  ^ge,  hired  himself  for  a  year  to  T.  Knight ^  at  the  wap 
Car.  2,0. 12.    of  four  guineas.     He  served  the  year  in  the  parish  c 

Ulcomb,  dwelling  in  his  master's  house  there,  and  n 
ceived  his  wages.  He  afterwards,  and  about  22  yen 
ago,  married  Sarah  his  wife ;  and  having  about  fen 
years  after  his  marriage  removed  to  Kenardingtou,  h 
entered  into  a  contract  with  Joseph  Stead,  a  famu 
there,  to  serve  him  as  a  labourer  upon  his  farm,  at  th 
wages  of  16s.  a  week,  to  have  his  wheat  at  6s.  a  bushd 
butter  at  Is.  a  pound,  and  a  small  house  of  his  master^! 
situate  on  his  master's  farm,  rent  free  to  live  in.  H 
entered  into  the  service,  and  continued  in  it  under  thea 
terms  for  three  years;  and  between  Christmas  an 
Lady-day,  in  the  third  year  of  his  service  with  Steat 
the  pauper,  with  two  other  persons,  hired  of  Josep 
Boon,  seven  acres  and  a  quarter  of  land  in  the  parish  ( 
Kenardington,  at  the  price  and  of  the  value  of  25/.  7 
6d.,  being  3/.  10s.  per  acre,  and  at  the  same  time  he,  fl 
his  account,  took  an  acre  of  land  in  the  same  parish  * 
Joseph  Boon,  at  the  price  and  value  of  50s.  The  sevei 
acre  piece  was  cultivated  and  cropped  with  potatoe 
and  the  expenses  and  the  rent  for  the  same  were  pa 
equally  by  the  pauper  and  his  two  partners ;  but  t1 
one-acre  piece  was  cultivated  and  cropped  with  pot 
toes  by  and  at  the  sole  expense  of,  and  rent  for  tl 
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jame  was  paid  by^  the  pauper  alone ;   thereby  making 
Us  renting  in  the  parish  of  Kenardington,  at  one  time,     TheKiNo 
10/.  19f .  2d. ;   and  these  two  parcels  of  land  were  held  v. 

ither  by  the  panper^  and  by  the  pauper  and  his         ton. 
leis^  six  months.    The  pauper  at  no  time  resided 
any  part  of  the  land  taken  of  Joseph  Boon,  but  re- 
in the  small  house  of  his  master's,  on  his  master's 
ly  as  his  servant.     At  the  end  of  the  three  years,  he 
Stead*s  employment,  and  at  the  same  time  left 
house* 

Boltand  and  Brodrick,  in  support  of  the  order  of 
The  question  in  this  case  is,  whether^  in 
to  gain  a  settlement  by  renting  a  tenement  of 
annual  value,  it  is  necessary,  according  to  the 
construction  of  the  statute,  13  and  14  Car.  2, 
kH,  that  the  party  should  reside  on  the  tenement, 
be  the  true  construction  of  that  statute,  then  it 
come  to  this,  that  if  a  man  rents  a  field  in  a  parish, 
annual  value  of  10/.,  but  does  not  dwell  upon  it, 
gains  no  settlement.      Now  if  that  be  so,  it  will 
luce  a  new  principle  in  settlement  law,   never 
It  of  before.     It  is  true,  that  in  Rex  v.  Bard" 
(a),  and  Rex  v.  Shipdham  (ft),  the  Court  seemed 
to  think,  that  unless  the  pauper  resided  on  the 
lent,    the  words  of  the  statute    ''coming  to  set- 
were  not  satisfied.     Those  cases  were,  however, 
lined    without    sufficient    consideration    of    the 
of  the  statute,  and   of  prior  solemn  deci- 
to  the  contrary.      Until  those  cases  were  de- 
I,  the  fact  of  the  pauper  actually  residing  on 
tenement  never  formed  an  ingredient  in  the  set. 
It,   it   being   always   deemed    sufficient   if   the 
resided  in  the  parish  where  the  tenement  was 

(c)  Ante,  vol.  ii.  53.      S.  C.  3  D.  &  R.  369.     2  B.  &  C.  161' 
(»)Ib.89. 
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1826.        Bituated  (a).    Upon  this  principle^  the  cases  of  Rex  ?. 

The  Kino      Winster  (b),  and  Rex  y.  All  Saints,  Derby  (c),  pio- 

V-  ceeded.      In  Rex  v.  Benniwortk  {d),  which  was  argued 

TON.  before  all  the  Judges  of  this  Courts  the  cases  of  Rex  v. 
Bardwall  and  Iter  t.  Shipdham,  appear  -to  have  bees 
re-considered ;  and  the  Court,  adverting  to  the  incoo* 
yenience  of  unsettling  what  had  been  considered  a  nk 
of  law  for  80  many  years  (whether  rightly  or  wrongly), 
felt  themselves  bound  to  adhere  to  the  principle  of  the 
prior  decisions^  which  held  that  that  a  residence  on  tin 
tenement  was  not  necessary  to  confer  a  settlement. 

Nolan,  and  D.  Pollock,  contrk.  The  question  k^ 
whether  a  person  who  has  been  hired  as  a  servant,  and 
living  in  a  parish  in  the  character  of  a  servant,  can,  hj 
taking  a  tenement  of  10/.,  upon  which  he  never  residei 
during  his  servitude,  gain  a  settlement  by  renting  t 
tenement  in  that  parish  by  force  of  the  statute,  13  and 
14  Car.  2,  c.  12  ?  If  this  question  had  depended  apoa 
the  words  of  the  statute  alone,  without  regard  to  ds- 
cisions,  it  is  quite  clear,  that  under  the  circumstaneas 
of  this  case,  the  pauper  could  not  have  gained  a  settk 
ment.  It  is  submitted,  that  the  true  consftruction  of 
that  statute  requires  that  the  party  should  come  to  settle- 
and  reside  upon  a  tenement  in  the  character  of  a  temaU' 
Now  here,  if  the  pauper  came  to  settle  at  all,  it  was  is 
the  character  of  servant,  and  he  never  resided  as  tenant 

(a)  See  Rex  v.  Butler.  Burr.  S.  C.  107 ;  Rex  v.  Sowton^  Id.  125; 
JR^jr  v.  Shetuiouy  Id.  474 ;  Rex  v.  Liandrerras,  Id.  571 ;  Res^* 
Old  Arletford,  1  T.  R.  358 ;  Rex  v.  MeUcridgey  Id.  593 ;  Rei  ▼• 
Whixley,  Id.  137  ;  Rex  v.  Stoke,  2  Id.  451 ;  Rex  v.  Knighton,  2  Id. 
48 ;  Rex  v.  Piddletrenthide,  3  Id.  772 ;  Rex  v.  Brampton,  4  Id. 
348 ;  Rex  v.  Tolpuddle,  4  Id.  671 ;  Rex  v.  Houghton  Le  Sjpringf 
1  East,  247  ;  Rex  ▼.  Cherry  WilUngham,  Ante,  vol.  i.  472.  S.  C.  3 
D.&R.  13. 

(6)  3  M.  &  S.  276. 

(c)  5  M.  &  S.  90. 

Id)  Ante,  vol.  ii.  319.    S.  C.  4  D.  &  R.  355.    2  B.  &  C.  775. 
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The  cases  of  Rex  v^  BardweU  and  Rex  v.  Skipdham^        1826. 

were  rightly  decided,  upon  the  sound  distinction  between     xh^KisG 

a  person  coming  into  a  parish  in  the  character  of  a  v. 

servanty  and  coming  to  settle  upon  a  tenement  in  the 

duuracter  of  tenant*    Here,  the  pauper  cotnes  merely 

as  a  servant  in  the  first  instance  into  the  parish,  and 

facing  the  whole  time  of  his  occupation  of  the  tone- 

neat,  he  still  continues  in  the  character  of  a  servant. 

[Bajfley,  J.    Suppose  a  man  comes  into  a  parish  and 

takes  atenement  of  2/.  a  year,  and  six  years  afterwards 

hd  takes  a  102.  tenement,  can  you  say  that  he  does  not 

eome  to  settle  in  a  102.  tenement,  because  he  originally 

came  to  settle  upon,  a  22.  tenement}?    Certainly  not^ 

ioasmueh  as  he  originally  came  to  settle  in  the*  character 

ft  tenant 9  although  he  did  not  rent  to  n  sufficient  value 

is  order  to  gain  a  setdement ;  but  by  afterwards  taking 

a  tenement  of  the  requisite  valuer  and  residing  upon  it 

fixr  40  days,  he  would  acquire  a  settlement.  iBdyley,  J. 

Suppose  a  man  comes  originally  into  a  parish  in  the 

dttzaeter  of  servant,  and  quitting  the  aerrice,  takes  a 

KM.  tenement  in  the  same  parishi  would  he  thereby  gain 

siettlement]?    Certainly,  by  changing  his  character 

bm,  servant  to  that  of  tenant,  he  wouM  then  be  cons»- 

dend  as  coming  to  settle  within  the  meaning  of  the 

rtatnte,  and  would  gain  a  settlement,  provided  he  re- 

iided  on  the  tenement. 

Batlct,  J.«— I  am  of  opinion,  that  the  sessiotis  did 
light  in  quashing  the  order  of  removal  from  Kenarding- 
ton  to  Uleomb,  inasmuch  as  it  appears  to  me,  t&at  a  set- 
flonent  was  gained  by  the  pauper  in  the  former  parish. 
Ilie  ground  on  which  it  is  now  argued,  that  a  settle- 
>ne&t  was  not  gained  in  the  parish  of  K^iardington,  is, 
^at  although  the  pauper  rented  a  tenement  of  more 
^  the  value  of  lOH,  yet,  as  he  did  not  reside  upon 
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any  part  of  it,  but  resided  with  a  master,  and  as  th< 
character  of  servant  continued  at  the  time  he  took  tb( 
tenement,  he  could  not  be  considered  as  coming  to  settl 
within  the  meaning  of  the  statute.  In  Rex  v.  Bardweli 
there  certainly  fell  an  expression  from  Mr.  Justice  Ba 
and  myself,  intimating  a  much  stronger  stress  upon  th 
words  ''  coming  to  settle,"  that  upon  further  considen 
tion  of  the  13  and  14  Car.  2, 1  think  we  ought  to  ha? 
given.  The  case  of  Rex  v.  Shipdham  was  decided  upoi 
the  same  principle.  When  Rex  v.  Benniworth  cam 
J^efore  the  Court,  time  was  taken  to  consider  of  tki 
question,  because  the  Court  was  pressed  with  the  ded 
sions  in  Rex  v.  Bardweli  and  Rex  v.  Shipdham ;  aw 
they  accordingly  re-considered  those  two  cases.  Al 
though  I  do  not  find  that  my  Lord  Chief  Justice,  ii 
giving  his  judgment  in  Rex  v.  Benniworth,  pcnnl 
out  this  particular  question,  yet  it  is  quite  certain,  thi 
the  Court  took  time  to  reconsider  the  former  cases ;  an 
certainly,  if  the  doctrine  in  Rex  v.  Bardweli  and  B/t 
v.  Shipdham  was  right,  the  Court  could  not  have  ooa 
to  the  conclusion  that  they  did  in  Rex  v.  Benniworil 
The  statute  of  13  and  14  Car.  2,  recites,  that  po( 
persons  are  not  restrained  from  going  from  one  parii 
to  another,  and  therefore  do  endeavour  to  settle  thea 
selves  in  those  parishes  where  there  is  the  best  stocl 
the  largest  commons,  or  wasteo^to  build  cottages,  ai 
the  most  woods  for  them  to  bum  and  destroy ;  ai 
when  they  had  consumed  it,  then  to  another  parish,  ai 
.at  last  become  rogues  and  vagabonds,  to  the  gteat  di 
couragement  of  parishes  to  provide  stock  where  it 
liable  to  be  devoured  by  strangers ;  and  therefore,  it 
enacted,  *'  that  any  such  person  or  persons  comiiig^  i 
to  settle  as  qfore$aid,  in  any  tenement  under  the  year 
¥alue  of  lOl^^  may  be  removed  to  their  last  legal  settl 
ment.    Therefore,  the  language  of  the  statute  is  » 


TON. 
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ooofined  to  persons  coming  generally  to  settle  on  a  tene-         1826. 
sent  under  20/.  a  year,  but  coming  to  settle  as  afore-      TheKnic 
indl ;  i.  e*,  persons  shifting  about  from  parish  to  parish^  v. 

ad  coming  to  abide  in  a  parish  merely  because  there  is 
Ae  best  stock,  the  largest  commons  or  i^aste,  and  the 
woods  for  them  to  bum  and  destroy.  I  had  known 
experience,  that  the  decisions  in  Rex  v.  Piddletren- 
;  Rex  y.  Minster,  and  others,  had  [particularly  in 
of  the  country  with  which  I  am  well  acquainted] 
need  great  inconvenience  between  master  and  ser- 
it,  and  that  masters  were  deterred  from  granting 
Main  privileges  to  their  servants,  such  as  the  feed  of 
teow,  and  the  run  of  sheep  [which  contributed  very 
neh  to  the  comfort  of  the  servants]  from  an  appre- 
leosion  that  by  so  doing,  they  would  be  conferring  a 
fettlement  upon  their  servants,  and  entailing  burthens 
the  parish.  Perhaps,  with  a  knowledge  of  this  on 
mind  at  the  time,  I  was  more  inclined  to  lay  hold 
e  distinction  which  occurred  to  me  in  Rex  v.  Bard- 
than  upon  concdderation  I  ought  to  have  done, 
len  we  come  to  look  at  former  decisions,  it  is  quite 
Ibbt  that  the  paupers  did  not  reside  upon  any  part  of 
htt  which  constituted  the  tenement  of  10/.  value, 
flkat  was  the  case  in  Rex  v.  Minster.  There  the 
MTvant  stipulated  for  a  house  to  reside  in,  and  the 
bed  of  two  cows  upon  his  master's  farm.  >  He  held 
he  house,  not  in  the  character  of  tenant,  and,  there- 
lie,  it  constituted  no  part  of  thq'  tenement;  but  the 
bed  of  the  two  cows,  on  his  master's  farm,  being 
if  the  value  of  10/.,  he  was  held  to  have  gained  a 
Mdement ;  and  yet,  he  did  not  reside  upon  any  thing 
Rkioh  constituted  a  part  of  the  tenement,  inasmuch 
U  he  resided  in  the  house  in  the  character  of  servant, 
h  42er  v.  Sutton  Saint  Edmonds  (a),  the  pauper  wa3 

(«)  Ante,  vol.  i.,  424.     S.  C/ 2  D.  &  R.  800.    1  B.  &  C.  536. 
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1825.        hired  as  a  labourer  in  husbandry,  to  serre  a  fii 
rn^^^'       under  an  agreemetit  that  he  was  to  have  yearly  ^ 
f.  and  his  master  either  to  provide  him  two  cows,  oi 

EKABDiuc-  ^j j^  himself  with  two,  and  feed  them  on  his  ma 
farm.  The  pauper  lived  in  a  cottage  on  his  ma 
farm^  but  the  occupation  of  the  cottage  was  incid 
to  the  service.  The  cows  were  fed  during  the  sui 
in  the  master's  pasture^  and  in  the  winter,  in 
master's  straw  yard,  with  hay  grown  upon  the  1 
The  pasture  and  the  hay  feeding  were,  respecti 
worth  five  guineas  a  year ;  and  the  CSourt  held,  tha* 
pauper  gained  no  settlement,  inasmuch  as  the  con 
was  not,  that  the  cows  were  to  be  pasture  fed, 
otherwise,  if  such  had  been  the  agreement;  n 
shews,  that  if  the  Court  thought  residence  upon 
tenement  necessary,  that  would  have  been  a  dec 
objection,  without  going  into  the  other  parts  oi 
case.  In  Rex  v*  Benmworth,  the  pauper  had,  act 
ing  to  agreement,  a  house  and  garden,  a  rood  of  po 
land,  and  the  keep  of  a  cow  on  his  master's  land, 
cow  was  instead  of  so  much  money  for  wages.  4 
some  time  the  pauper's  cow  failed  in  milk,  on  ^ 
account,  through  the  kindness  of  his  master,  and  n 
consequence  of  any  bargain,  the  pauper  had,  in 
place  of  the  former  cow,  two  heifers^  kept  for  him  b 
master,  on  his  master's  land>  about  eleven  moi 
The  potatoe  land  and  keep  of  two  heifers  were,  toge 
of  the  value  of  10/.  per  annum  and  upwards ;  bu 
potatoe  land  and  keep  of  one  cow  were  below  that  v 
In  that  case  the  pauper  gained  a  settlement  by  rei 
a  tenement,  and  renting  only,  for  he  did  not  reside ' 
any  part  of  what  he  rented,  and  by  renting  that  w 
he  took  during  the  time  be  had  the  character  of  sei 
impressed  upon  him.  That  case,  therefore,  is  in  ] 
with  this,  because,  here  the  pauper  had  the  charact 
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Kfyaat  impressed  upon  him  at  the  time  he  took  that 

i«iiidi  makes  the  tenement  amomit  to  the  full  value  of 

It  can  make  no  difference^  whether  the  pauper    ,,     ^^ 

Kehardivg- 
the  whole,  or  only  part  of  the  tenement  at  the         ton. 

the  service  commenced.     Here  he  certainly  took 

whole  during  the  continuance  of  the  service.     I 

ler  Res  v«  Benniworth  as  establishing  this  posi- 

namdy,  that  renting  a  tenement  of  10/.  a  year 

confer  a  settlement,  although  the  party  does  not 

upon  the  tenement ;  and,  certainly,  that  case  has 

i>rected  an  erroneous  judgment,  which  I  had  formed 

kikt  cases  of  jRex  v.  Bardwell,  and  Rex  v.  Shipdham* 

ks,  therefore,  of  opinion,  that  a  settlement  was  gained 

ii  the  parish  of  Kenardington,  and  that  the  order  of 

haions  must  be  confirmed. 

[TTLBOALE,  J.  (a). — I  am  of  the  same  opinion.  I 
thaty  according  to  the  sound  construction  of  the 
id  14  Car.  3,  it  is  not  necessary  for  the  party  to 
upon  the  tenement  in  order  to  gain  a  settlement. 
only  doubt  is,  whether  the  words  in  the  act 
^coming  to  settle,**  necessarily  mean  coming  to  reside 
the  tenement ;  and  I  think,  that  considering  the 
in  which  the  word  settle  is  introduced,  it  does  not 
ill  imply  the  necessity  of  actual  residence  upon  the 
lent.  '  The  act  speaks  of  persons  coming  to  settle 
Ives  in  parishes  where  there  is  the  best  stock  of 
ions,  &c. ;  and  as  the  object  of  the  act  was  to 
rent  persons  of  small  means  from  coming  into 
rr^-iibes,  if  a  man  could  afford  to  pay  10/.  a  year  for  a 
Nment,  it  would  be  perfectly  immaterial  whether  he 
M  or  did  not  actually  reside  upon  the  tenement.  It 
A  would  make  no  difference,  as  to  the  probability  of 
iiihdng  burthensome  to  the  parish,  whether  he  rents 

(a)  HoLROTD,  J.,  was  in  the  Bail-Court. 
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house  and  land  together  or  separately,  or  whe 
resides  upon  the  tenement.  The  question  in  the 
is,  as  to  the  party  *s  ability,  and  whether  he  is  a 
son,  on  account  of  apparent  property,  to  remaii 
parish.  But  then,  it  is  contended  by  Mr.  No 
Mr.  Pollock,  that  the  party  must  come  to  settl 
character  of  tenant.  I  find  no  words  in  the  act 
impose  that  qualification.  The  act  certainly  d 
look  to  it.  I  see  no  reason  why  a  man,  whc 
originally  into  a  parish  in  the  character  of  serva 
not,  during  his  servitude,  take  a  10/.  tenement^ 
gain  a  settlement,  though  he  does  not  reside  ^ 
He  is,  in  my  opinion,  as  much  within  the  prote 
the  act,  as  if  he  came  originally  into  the  parisl 
character  of  tenant.  It  seems  to  me,  that  Rex 
niworth  has  properly  corrected  the  decisions  o( 
Bardwell,  and  Rex  v.  Shipdham,  which  were  det 
without  full  consideration  of  the  language  of  the 
the  previous  authorities. 


Order  confii 


The  King  v.  The  Inhabitants  of  Crayf< 

•KY  an  order  of  two  justices,  dated  22nd  No 
C\f  12?  "^  1826,  Sarah  Stone,  widow  of  Thomas  Stone,  ai 

six  children,  were  removed  from  Bexley  to  C 
both  in  the  county  of  Kent.    The  sessions  on 
confirmed   the  order,  subject  to  the  opinion 
days  before       Court  on  the  following  case  : — 

the  year  ex- 
pired, but  his  corpse  remained  in  the  house  until  after  the  year  expired : — ] 
ne  gained  no  settlement  under  59  G.  3,  c.  50^  which  could  be  communicat 
wife  and  children. 


Where  a 


a-year  for  a 
whole  year, 
paid  rent  for  a 
whole  year, 
and  died  three 
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e  month  of  September^  1824,  Thomas  Stone,  the 

s  hosband,  was  settled  in  the  parish  of  Crayford.     The^Kiiio 

haelmas  in  the  same  year,  he  hired  a  house  «. 

in  the  parish  of  Bexley,  for  a  year,  at  the  rent 
iie  annual  value  of  12/.  He  took  possession  of 
ise  on  Michaelmas-day,  the  29th  September, 
id  continued  to  live  in  the  same  till  the  26th 
ber,  1826,  when  he  died.  His  body  remained 
lOuse  till  the  30th  of  the  same  month,  when  it 
ied.  The  rent  for  the  first  three  quarters  of  a 
8  paid  by  him,  and  for  the  last  quarter,  ending 
!9th  September,  1825,  by  his  widow,  the  pauper, 
iper  continued  in  the  house  till  she  was  removed 
iie  order^  and  paid  the  rent  thereof  up  to  25th 
)er,  1825.     The  question  is,  whether  the  pauper 

children,  under  the  above  circumstances,  were 

to  settlements  in  the  parish  of  Bexley. 

^ollock,  in  support  of  the  order  of  sessions.  The 
and  her  children  are  not  entitled  to  settlements 
larish  of  Bexley.  This  question  depends  upon 
ds  of  the  59  Geo.  3,  c.  50,  which  requires,  not 
it  the  tenant  shall  be  hired  for  10/.  a  year  at  the 
>r  the  term  of  one  whole  year,  but  that  the  tene- 
lall  be  occupied,  and  the  rent  for  the  same  actu- 
id,  for  the  term  of  one  whole  year  at  the  least, 
?  person  hiring  the  same.*'  Now  one  condition 
M  completely  failed,  namely,  that  the  pauper's 
d,  who  was  the  person  hiring  the  house,  did  not 
it  for  the  term  of  one  whole  year  at  the  least, 
eh  as  he  died  three  days  before  the  year  was  out. 

and  contr^,  contended,  that  as  4k  rent  had  been 
f  the  whole  year  out  of  the  husband's  assets,  that 
ftcient,  coupled  with  the  remaining  of  his  corpse 
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1826.  in  the  house,  under  the  circumstances  mentioned  in  tiiC 
case,  until  after  the  year  had  expired,  to  confer  a  sel^ 
vT  ^^  tiement ;  those  words  which  require  that  there  shall  b| 
Cbatpord.  j^jj  occupation  of  the  tenement,  by  the  person  hiring  tit 
same,  ought  to  receive  a  liberal  construction,  especial|| 
as  all  the  other  conditions  of  the  act  were  in  this 
complied  with,  IBai/ley,  J*  In  this  case  you 
upon  a  derivative  settlement.  Can  you  derive  a 
ment  from  a  person  who  was  not  in  existence  at  the 
the  settlement  is  supposed  to  have  been  gained  ?] 
tainly,  if  the  husband  did  not  gain  a  settlement  in 
ley  during  his  life,  none  can  be  derived  from  him  hfi 
widow,  in  that  parish. 

Bay  LEY,  !• — I  believe,  that  in  all  these  cases, 
by  far  the  safest  rule  to  go  by  the  language  of  the 
of  parliament.  The  words  of  this  statute  are,  that  ^ 
person  shall  acquire  a  settlement  by  reason  of  his  or 
dwelling  for  forty  days  in  any  tenement  rented  by 
person,  unless  such  tenement  shall  consist  of  a  house 
building,  being  a  separate  and  distinct  dwelling-h 
or  building,  or  of  land,  or  both,  bon&  fide  hired  by  s^ 
person,  at  and  for  the  sum  of  10/.  a  year  at  the  1 
for  the  term  of  one  whole  year ;  nor  unless  such  b 
or  building  shall  be  held,  and  such  land  occupied,, 
the  rent  for  the  same  actually  paid,  for  the  term  |( 
one  whole  year  at  the  least,  by  the  person  hiring  0( 
same.''  The  settlement,  therefore,  is  to  be  gained  ■ 
^  the  person  who  has  hired  the  tenement,  and  occupieli 
for  one  whole  year.  Here  the  husband  may  have  hirai 
but  he  has  not  occupied  the  house  for  a  whole  yen 
inasmuch  as  he  expired  three  days  before  the  end  of  tfa 
year;  and  assu^piig  that  the  wife  occupied,  and  pai 
the  rent  for  a  year  still  she  is  not  the  person  who  hiii 
the  bouse.    This  certainly  is  a  very  critical  ca^  aa 
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erbaps  jf  it  had  been  foreseen  by  the  legislature  at  the 

leof  passing  the  act/ some  provision  would  have  been 

de  to  meet  it.    Adhering,  however,  to  the  language  v- 

the  Btatate,  we  must  say,  that  no  settlement  was 

Ded  either  by  the  husband  or  the  wife. 

iiTTLBDLE,  J.  (fl). — I  am  of  the  same  opinion.  It 
not  be  said  the  pauper  resided  for  a  year,  because 
Ked  three  days  short  of  it,  although  his  corpse  re- 
lied in  the  house  the  usual  time  before  interment : 
L  therefore,  he  cannot  be  said  to  have  gained  a  settle- 
It  which  he  could  communicate  to  his  children. 

Order  of  Sessions  confirmed, 
(a)  HoLBOTD,  J.,  was  in  the  Bail-Court. 


i 


The  Kino  v.  Cornelius  Callanan. 

DICTMENT  for  perjury,  in  an  affidavit  made  in  In  an  indict- 
Court,  in  support  of  a  rule  for  setting  aside  the  jJI^\tbsuffi- 

ment  in  a  suit  brought  against  the  defendant  by  cient  to  sute 
A  1  11114*!         that  the  person 

Sievem,  the  prosecutor,  stated,  that  the  defendant  who  adminis- 

aj.,  at  &c.,  came  before  F.  J.  Chell,  gentleman,  and  ^^^  ^*  ^^ 

mnd  there  was  duly  sworn,  and  did  take  hts  corpo-r  tent  authority 

•th,  Slc^  before  the  said  F.  J.  Chell,  he  the  said  Jjlfe^out 

'i  Chell,  then  and  there  having  sufficient  and  com-  the  nature  of 

It  power  and  authority  to  administer  the  said  oath  i"an\ndicu' 

e  said  defendant  in  that  behalf,  i^  the  said  de-  >^c?^  assigns 

ttil;  being  so  sworn  as  aforesaid,  faMqr,  maliciously,  sevena  parts 

of  an  affidavit, 
Ni  them  <mt  as  continuous,  though  other  matters,  not  set  out  intervene  in  the 
iH;  Ifaii  is  not  a  frtal  variance. 


V. 

Callanan. 
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1826.  wilfully^  and  corruptly  did  then  and  there,  before  tb 
The  kiNo  said^jP.  J.  Chell,  as  such  commissioner  as  aforesaid,  de 
pose,  swear,  and  make  affidavit  in  writing,  amongE 
other  things,  in  substance  and  the  effect  following,  tha 
is  to  say,  &c.  The  indictment  then  set  out  varion 
matters  deposed  to.  In  one  part  it  stated,  that  the  dc 
fendant,  in  his  affidavit,  speaking  of  a  mortgage  an 
warrant  of  attorney,  deposed  that  they  were  for  "  m 
curing  the  sum  of  250/. ;"  and,  in  another  part  of  it,  ai 
out  a  particular  fact  as  simply  deposed  to  by  the  is 
fendant  in  his  affidavit,  contradicting  the  fact,  and  m 
signing  perjury  thereon.  At  the  trial,  before  AHsU 
C.  J.,  at  the  London  adjourned  sittings,  after  last  Eaila 
term,  it  was  proved  that  Mr.  Chell,  before  whom  the  af* 
davit  was  sworn,  was  a  commissioner  duly  appointed  fa 
taking  affidavits  in  the  Court  of  King's  Bench ;  but,  npoi 
producing  the  affidavit,  it  appeared  that  the  defendifli 
had  deposed,  that  the  mortgage  and  warrant  of  attonic) 
were  "  for  securing  the  repayment  of  the  sum  of  2fi0il;'' 
and  that  he  had  not  simply  deposed  to  the  particular  ftd 
stated  in  the  indictment,  but  had  added  certain  reaaooi 
accounting  for  that  fact.  It  was  thereupon  objecUi 
first,  that  the  indictment  was  bad  for  not  sufficient^ 
describing  the  official  character  and  authority  of  dM 
person  before  whom  the  affidavit  was  stated  to  hst 
been  sworn ;  and  second,  that  there  was  a  fatal  varianfli 
between  the  indictment  and  the  affidavit,  in  two  paiti 
culars  above  pointed  out.  The  Lord  Chief  Justice  oitf 
^  ruled  both  objections,  and  the  defendant  was  (ooU 
guilty.  The  defendant  being  now  brought  up  for  jiid{ 
ment. 


Scarlett  moVftd  for  a  rule  in  the  alternative,  either  t 
a  new  trial  or  to  arrest  the  judgment.  First,  the  indif 
ment  is  bad,  for  not  shewing  that  the  person  by  whci 
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the  oath  was  administered  was  an  officer  duly  autho- 
rised to  administer  it.  It  states,  that  the  defendant 
made  the  affidavit ''  before  the  said  jP.  J,  Chell,  as  such 
commissioner  as  aforesaid ;"  but  it  contains  no  previous 
averment  that  Mr.  Chell  was  a  commissioner  authorised 
to  take  affidavits  in  this  Court.  Now,  though  the  statute 
23  Geo.  2,  c.  1 U  removes  the  necessity  of  setting  out  the 
commission  of  the  officer  before  whom  the  affidavit  is 
made,  it  still  leaves  it  incumbent  to  shew  the  nature  of 
his  office,  and  to  aver,  affirmatively  and  not  inferentially, 
diat  he  is  a  person  duly  authorised  to  administer  an 
oath.  Secondly,  there  were  two  fatal  variances  between 
4lte  affidavit  produced  in  evidence  and  that  set  out  upon 
the  record.  The  omission,  in  the  indictment,  of  the 
words  '^  the  repayment  of"  in  the  affidavit  was  material ; 
tot  the  ''  securing  the  sum  of  250/./'  and  the ''  securing 
the  repayment  of  the  sum  of  260/.,"  are  two  very  dis- 
tinct things.  The  omission  in  the  indictment  of  the 
reasons  detailed  in  the  affidavit  for  the  deposing  to  a 
particular  fact,  was  material  also,  because  the  fact  itself 
might  assume  an  extremely  different  character,  as  stated, 
with  or  without  certain  reasons  explaining  it.  If  the 
whole  of  the  affidavit  was  not  set  out,  at  least  it  ought 
to  have  been  stated  that ''  in  one  part  thereof  the  defend- 
ant deposed,  so  and  so,  and  in  another  part  thereof,  so 
and  so."  Such  omissions  as  these  would  clearly  be  fatal 
either  in  a  declaration  or  an  indictment  for  a  libel; 
Tabbart  v.  Tipper  (a) ;  and  in  an  indictment  for  per- 
jury, which  is  a  yet  more  serious  offence,  at  least  equaLm 
precision  ought  to  be  required.  -^ 


The  Kino 

V. 

Callanak. 


Abbott,  C.  J. — I  am  of  opinion  that  there  is  no 
gmnnd  for  granting  a  rule  either  for  arresting  the  judg- 
ineat,  or  for  a  new  trial,  in  this  case.    The  statute  23 


VOL.  IV. 


(a)  1  Camp.  350. 
Q 
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Geo.  2,  c.  11,  provides  that  in  every  indictment  for  peTf- 
The  kiKG  j^^  ^^  ^^^^'  ^  sufficient  to  set  forth  the  substance  of 
_     V*  the  offence  charged,  and  by  what  Court,  or  before  whoi% 

the  oath  was  taken,  averring  such  Court  or  person  t» 
have  a  competent  authority  to  administer  the  same^to^ 
gether  with  the  proper  averment  to  falsify  the  mttHI 
wherein  the  perjury  is  assigned,  without  setting  fi 
the  bill.  Sec.,  or  any  part  of  any  proceeding  other 
as  aforesaid,  and  without  setting  forth  the  com: 
or  authority  of  the  Court  or  person  before  whom  the 
jury  was  committed.  Now,  if  the  indictment  in  this 
has  set  forth  all  that  is  required  by  that  statute,  thaiilJ 
an  answer  to  both  these  objections ;  and,  I  am  of  Qflhi 
nion  that  it  has ;  for  it  sets  forth  the  substance  of 
affidavit,  and  the  person  before  whom  the  affidavit 
sworn,  and  it  avers  that  that  person  had  competent 
thority  to  administer  the  oath.  The  object  of  the  sta 
was,  to  remove  the  difficulties  which  had  previously  ariMij 
out  of  the  averments  and  matters  usually  set  forth  M 
indictments  for  perjury ;  therefore,  we  ought  not  to  ei^ 
tend  the  operation  of  its  language,  so  as  to  require  moH 
than  we  see  it  was  the  intention  of  the  legislature  tl 
require.  The  averment  that  the  person  who  adminid 
tered  the  oath  had  competent  authority  to  do  so,  il 
sufficient,  for  this  reason,  that  at  the  trial  the  prosecutoc 
cannot  support  that  averment  without  proving  the  situar 
tion  of  the  person  administering  the  oath,  and  the  natnfi 
of  his  authority.  It  seems  to  me,  that  it  is  sufficient  il 
^the  indictment  contains  the  name  of  the  person,  or  tb 
title  of  the  Court,  before  whom  the  defendant  was  sworn 
and,  therefore,  that  there  is  nothing  in  the  first  objec 
tion.  As  to  the  second,  it  has  been  decided  thati' 
indictments  for  perjury  it  is  sufficient  to  state  the  sot 
stance  and  effect  of  the  false  oath,  which  is  stated  here 
though  in  declarations  and  indictments  for  libel  moi 
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precirion  iB  necessary.  Rex  v.  Solomon  id),  is  a  ease  in 
pointy  and  rerj  mndi  resembling  the  present.  There 
the  peijury  was  alleged  to  have  been  committed  by  the 
defendant  as  a  witness  in  a  civil  action^  and  it  appeared 
that  the  evidence  given  on  that  trial  by  the  defendant, 
lODtained  all  the  matter  charged  as  perjury,  but  other 
ilttementB,  not  varying  the  sense,  intervened  between 
the  matters  set:  but  in  the  indictment  the  evidence  ap* 
peared  to  have  been  given  continuously.  I  was  of 
«pinum  that  there  was  no  faUd  variance  there,  and  I  see 
ao  teason  for  being  of  a  different  opinion  now. 
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1826. 


The  Kivo 

V, 

Caljlavan. 


Tte  'odier  Judges  concurred. 


Rule  refused. 


(a)  1  Ry.&M.1353. 


The  King  v.  The  Justices  of  Suffolk. 

<lWO  jftistices  had  mtide  an  order  for  stopping  up      where  no 

to  unnecessary  footway  in  the  comity  of  Suffolk.    The  fi<^  ^^  ^Joid- 

iiotioes  described  the  footway  as  «ituate  within  tfie  sessioDsfbr 

parish  of  Nowton.  and  within  an  extra  parochisd  place  popping  up  a 

in  theiiundred  of  Tbingoe,  both  in  the  county  of  Suffolk,  ngned  by  the 

tad  as  commonly  know  by  the  name  of  Hencote  Lane,  g^fe^^^l 

They  were  signed  by  the  chirf  constables  of  the  hnn*  tthed  by  a 

ixtd  of  Thingoe,  but  they  were  served  upon  the  justices  j^Sl^iJ^their  ^ 

I9  (me  of  Ae  clerks  to  the  actinec  magistrates  of  that  authority  upon 

»--__  _  .1.         «i      the  justices: — 

AQQared.    The  order  was  not  appealed  agamst,  but  the  Held,  that  the 

N>Bcnis  being  of  opinion  that  the  notiees  ought  to  have  ^^^^^  ^^« 

^^  served  as  ^nrell  as  signed  by  the  chief  constables,'or  chief  con- 
stables, within 
die  meaning  of  the  13  G.  3,  c.  78,  s.  62,  and  regular. 
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1820'.  one  of  them,  refused  to  enrol  the  order.  A  rule  ni 
having  been  obtained  for  a  mandamus  commanding  t] 
sessions  to  enrol  the  order : 

Biggs  Andrews  now  shewed  cause,  and  contend 
that  the  service  of  the  notices  was  irregular.  T 
statute  13  Geo*  3,  c.  78^  s.  62,  required  that  the  notic 
of  holding  a  special  sessions  for  the  purpose  of  stoppii 
up  a  highway,  should  be  given  to  the  justices  by  tl 
high  constable,  or  other  proper  officer ;  and  Rex  v.  T, 
Justices  of  Surrey  (a),  was  an  express  authority  to  she 
that  where  such  notices  were  served  upon  the  justices  I 
the  magistrates'  clerk,  and  not  by  the  high  constabl 
the  proceeding  was  irregular.  The  word  given  in  tl 
statute  must  be  taken  to  mean  served,  and  as  the  n 
tices  here  were  served  by  the  magistrates*  clerk,  ai 
not  by  the  high  constable,  they  were  clearly  irregular. 

Alderson,  control.  The  provision  in  the  act  of  pa 
liament^  that  the  notices  shall  be  given  by  the  big 
constable,  must  have  reference  to  the  party  who  sig 
and  issues  the  notices,  ancL  not  to  the  party  who  is  tl 
mere  hand  to  serve  or  deliver  them.  Here,  the  notic 
were  signed  and  issued  by  the  proper  officer^  and 
was  perfectly  immaterial  by  whom  they  were  serve 
Having  been  signed  by  the  high  constable,  and  servi 
upon  the  justices  by  some  persons,  no  matter  whoi 
under  his  authority,  they  have  been  duly  given  with 
the  meaning  of  the  statute. 

HoLRo  YD,  J. — It  seems  to  me  that  the  notices  havh 
been  signed  by  the  chief  constables,  and  sierved,  by 
person  acting  under  their  authority,  upon  the  magi 
trates,  have  been  given  by  them,  within  the  meaning 

(a)  Ante,  vol.  i.  64. 
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the  statute.  The  order,  therefore,  ought  to  have  been 
inrolled,  and-  the  rule  for  a  mandamus  must  be  made 
absolute. 

LiTTLEDALE,  J.,  coucurred. 

Rule  absolute  (a). 

(a)  Abbott,  C.  J.y  and  Barley,  J,,  were  absent. 


The  King  v.  Thomas  William  Coke,  Esq.  1826. 

UN  appeal  by  Thomas  William  Coke,  Esq.  against  a      The  grantee 
rate  made  for  the  relief  of  the  poor  of  the  parish  of  ^^*'*8*** 
Lydd,  the  sessions  confirmed  the  rate,  subject  to  the  assessed  in  a 
opinion  of  this  Court  upon  the  following  case.  "^e  light  ^' 

By  letters  patent  granted  in  the  13th  year  of  the  house,  with 
reign  of  George  the  Second,    that  king    granted  to  contribution 
Thomas  Lord  Lovell,  his  executors,  8cc.,  all  that  the  ™^°*®*  "J 

.  .  respect  of 

iight  house  at  or  near  Dungeness,  in  the  county  of  ships,  hoys^ 

Kent,  and  free  leave,  license,  power,  and  authority,  to  p|Jgg^  ^y  the 
maintain,  continue,  and  renew  the  same  with  lights,  to  same."    He 
be  continually. burning  therein  in  the  night  season,  from  lighthouse, 

time  to  time:  and,  if  need  were,  to  alter,  remove,  and  andmaintained 

a  light  there, 
change  the  same,  and  to  rebuild  another  at  any  place  by  means  of  a 

.near  the  same,  by  the  advice  or  direction  of  the  masters,  8«"^ant,withm 
Wardens,  and  assistants  of  the  Trinity  House,  of  Dept-  but  the  duties 
ford  Strond,  for  the  time  being ;  and  such  light  house,  ^'ijj^t  ^|^ 
80  rebuilt,  to  maintain,  continue,  and  renew  with  lights,  hj  the  ships, 
to  be  continually  burning  therein  in  the  night  season,  parish:— 
in  such  manner  as  might  be  for  the  safety  and  direction  *^®^»  ^^  *5 

**  /  duties  formed 

Of  the  traders  that  way ;  and  for  defraying  the  necea-  no  part  of  the 
•ary.  charges  in  maintaining,  continuing,  altering,  re-  JJ^htVouse 
newing,    removing,  and   changing  or  rebuilding  the  and  were  not 
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1836.  same,  the  king  did  thereby  gnmt,  that  during  the  term 
of  years  thereinafter  granted,  the  said  IHunnai  Loid 
Lovell,  his  executors^  &c.,  should  and  might  collect 
and  receive  to  his  and  their  own  proper  use,  towards 
the  eharges  aforesaid,  one  penny  by  the  ton  fixun  all 
merchants,  masters,  or  owners  of  all  ships,  hoys, 
and  barks,  passing  by  the  said  light  house  outward 
bound,  and  the  same  inward  bound;  and  the  same 
for  strangers,  as  often  as  they  should  pass  by  the 
light  house,  for  60  years  from  the  24th  of  June, 
1768,  subject  to  the  yearly  rent  of  6/.  135.  id., 
payable  to  the  crown  half  yearly.  The  letters  pa- 
tent then  provided  for  the  collection  of  the  tolls, 
and  that  no  other  person  should  erect  any  ligUt 
house  within  five  miles  of  Dungenees.  All  the  estate 
and  interest  under  the  said  letters  patent  are,  and  have 
for  many  years  past  been,  vested  in  the  appellant,  Mr. 
Coke.  The  light  house  and  lights  are  kept  up  at  his 
expense,  and  a  person  employed  and  paid  by  him  re- 
sides in  the  light  house  for  the  purpose  of  attendingr 
and  attends  the  lights.  The  duties  or  contribotioa 
monies,  are  collected  at  the  various  ports  of  arrival 
and  departure  of  ships  passing  the  light  house,  hf 
persons  employed  and  paid  by  Mr.  Coke.  There  is  not 
any  port,  or  custom  house  within  the  tO¥m,  liberty,  or 
parish  of  Lydd,  nor  have  any  duties  or  contribatioa 
monies  ever  been  -collected  within  the  said  town, 
liberty,  or  parish,  nor  do  any  of  the  ships,  in  respeet 
of  which  the  duties  or  contribution  monies  are  paid, 
come  within  the  said  town,  liberty,  or  parish,  but  the 
same  pass  up  and  down  the  channel  in  front  of  the 
said  parish  and  light  house,  in  the  open  sea,  at  different 
distances  from  the  shore,  along  which  the  said  pariah 
extends  eight  miles  and  upwards ;  the  light  house 
standing  on  the  sea  shore  above  high  water  mark, 
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tad  within  the  said  pariah.  The  annual  value  of  the  1826. 
Jight  house,  independently  of  the  dnties  or  contribution 
MQies,  wonld  be  AL  Mr.  Coke  does  not  reside  or 
hhabit  within  the  town^  liberty,  or  parish  of  Lydd, 
hor  occupy  or  possess  any  property  within  the  said 
tomn,  liberty,  or  parish,  in  any  maimer  whatever,  except 
is  aforesaid.  Personal  property,  stock  in  trade,  or  the 
mfits  of  manufactories,  never  have  been  rated  in  the 
prish  of  Lydd/  nor  are  assessed  by  the  rate  in  question, 
to  the  time  of  making  which  the  light  house  had 
rated  as  a  cottage  only,  at  the  sum  of  405.,  and  the 
or  contribution  monies  had  never  been  rated 
IdLen  into  account  in  making  the  rate.  The  rate  in 
ion  was  made  on  the  2d  April,  1825,  and  Mr. 
is  rated  therein  as  ''  the  occupier  of  the  light 
with  the  duties  or  contribution  monies  in  respect 
(,  hoys,  and  barks  passing  by  the  same ;''  the 
value  of  the  same  being  stated  to  be  2,250/. 
duties  or  contribution  monies  yearly  collected 
Mr.  Coke  under  the  above  mentioned  letters  patent, 
to  the  sum  assessed  in  the  rate,  over  and  above 
expense  of  keeping  up  the  light  house  and  lights. 

Boteler,  Darby ^  and  Burton,  in  support  of  the  order 

sesnons.    The  appellant  is  properly  rated  {upon  the 

amount  of  the  annual  profits  of  the  light  house. 

ibtedly,  those  profits  arise  principally  out  of  tolls, 

{hare  not  rateable  per  se;  ''but tolls,  when  coa- 

and  rated  conjunctively  with  real  and  substantial 

r,  cdtuated  in  the  parish,  as  yielding  profit  there 

means  of  tolls,  are  a  proper  object  of  rating.''    That 

laid    down   by    Lord    EUeg^rough  in   Rex  v# 

*Dotuild(,a),  and  applies  to  the  rate  in  question, 

the  tolls,    which  from  the  increased    profit 

(a)  12  Esst,  324. 
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1836.        and   value  of  the   light  house   here,   come  precisd] 
Thekrxo      within  the  description  there   given   of  rateable  tolls 
V.  JRex  V.  Rebowe  {a),  and   Rex  v.  Tynemauth  {b),  an 

very  different  cases,  for  there  the  toUs  themselfe 
were  rated;  and  in  the  latter  of  those  cases,  Lon 
Ellenborough  seems  to  have  been  of  opinion  that  tb 
rate  might  have  been  supported  in  some  other  mode 
for  instance,  if  made  upon  the  increased  rent  receivei 
for  the  light  house  by  means  of  the  light,  which  was  tb 
meritorious  cause  of  earning  the  tolls.  And  that  <^i 
nion  is  consistent  with  the  general  principle  by  whid 
rates  upon  property  of  this  sort  are  governed,  namdy 
that  the  amount  of  rate  in  every  parish  must  be  propor 
tionate  to  the  meritorious  cause  of  earning  profit  situalec 
within  the  parish.  Thus,  in  rating  canals,  it  is  dm 
settled  that  the  amount  of  rate  in  every  parish  throogi 
which  a  canal  passes,  must  be  proportionate  to  tk 
amount  of  tolls  earned  by  the  canal  in  every  parish  m 
spectively;  Rex  v.  The  Oxford  Canal  Company  {e) 
Here  the  amount  of  the  tolls  earned  is  ascertained  ii 
one  entire  sum  ;  therefore,  the  sole  question  is,  whetlM 
any,  or  what  proportion,  of  those  tolls  is  earned  withii 
the  parish  of  Lydd.  In  this  case,  indeed,  the  vessel 
which  pay  for  the  benefit  of  the  light,  do  not  actuall; 
come  into  the  parish  in  which  the  light,  the  meritoriou 
cause  of  earning  the  tolls,  is  situated ;  but  that  seem 
immaterial ;  because,  as  the  light  house  yields  an  an 
nual  profit  in  that  parish,  that  annual  profit  is  equall 
rateable,  whether  it  arises  from  the  actual  produce  c 
the  land,  or  from  some  chattels  annexed,  or  some  privi 
lege  attached  to  the  land ;  in  the  same  way  as  if  land  i 
rateable  in  respect  of  a  profit  arising  from  actual  pro 

(a)  Bott,  1 42.     1  Const,  115.    Cowp.  583. 
(6)  12  East,  46. 

(c)  Ante,  Tol.  iii.,  56,  S.  C.  6  D.  &  R.  86.      4  B.  &  C.  74.     So 
Rex  V.  Trent  and  Meney,  Ante,  vol.  iii.  3,  S.  C.  6  D.  &  R.  47. 
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dace,  it  is  equally  rateable  in  respect  of  a  profit  arisiag 
from  a  chattel  annexed^  or  a  privilege  attached  to  it. 
Thus  in  Rex  v.  TIte  New  River  Company  (a),  it  was  held 
that  land|  of  which  the  annual  value  was  improved  by  a 
springs  might  be  rated  at  such  improved  value>  although 
the  owners  and  occupiers  of  the  land  did  not  receive 
the  profits  derived  from  the  spring,  and  no  part  of  the 
profits  became  due  in  the  parish  where  the  land  lay ; 
for,  said  Lord  Ellenborougk,  **  it  is  enough  to.  ascertaia 
the    local  value    of   the  property,   without  inquiring 
whether  it  yields  a  return  on  the  spot.    The  session  has 
eome  to  a  right  decision,  inasmuch  as  the  property  is 
locally  valuable  in  the  parish  where  it  is  rated,  although 
that  value  be  derived  from  intrinsic  circumstances,  and 
dthough  the  profits  are  actually  received  elsewhere."  So 
here,  the  light  house  is  rateable  for  all  its  profits,  inas- 
ttach  as  it  is  locally  valuable  in  the  parish  of  Lydd,  aqd 
tarns  the  tolls  there,  although  the  ships  by  which  those 
tolls  are  paid  do  not  themselves  come  into  the  parish. 
As  the  water  was  considered  as  actual  produce  in  the 
ciae  just  cited,  so  the  light  must  be  considered  as  ac<* 
taal  produce  here ;  and  then  it  is  immaterial  whether 
the  light,  by  its  own  intrinsic  properties,  conveys  itself 
to  the  ships,  or  whether  it  is  conveyed  to  them  by  ex- 
trinsic means.     In  one  respect  this  is  a  stronger  case 
than  that  of  the  New  River  Company,  for  there  the 
Water  could  be  of  no  value  in  any  parish  but  that  in 
which  the  rate  was  made,  until  it  was  detached  and 
separated  from  the  spring,  which  was  the  local  visible 
property :  but  here,  the  light  for  the  use  of  which  the 
veisels  pay,  not  only  continues  attached  .to  the  light 
I><m8e,  which  is  the  local  visible^ property  at  the  time 
^hen  it  is  of  value  to  the  vessels,  but  could  not  possibly 
^  of  any  value  unless  it  did  continue  so  attached, 

(o)  1  M.  &  S.  503. 


V. 

Coke. 
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1826.  There  are  other  cases  in  which  the  questioii,  whedMff 
JjlP^  the  fact  of  the  value  arising  out  of  extrinric  circamfr 
stances  was  or  was  not  material,  might  have  been  did| 
cussed,  and  doubtless  would  have  been,  had  the 
been  deemed  arguable:  Rex  v.  The  Lord  Mayw 
L(mdon(a),  and  Rex  v.  The  Birmingham  Gaw-j 
Company  (b) ;  for  in  the  former  of  those  it  did 
appear  that  the  vessels  which  paid  the  tolls  ever 
into  the  parish  in  respect  of  which  the  rate  was  im] 
nor  in  the  latter,  that  the  gas  was  consumed  within 
parish.  [Holroydf  J.  The  benefit  here  is  not  coi 
within  the  parish].  The  light,  which  confers  the 
nefit,  is  situated  within  the  parish,  and  the  v< 
cumstance  of  its  conferring  a  benefit  constitui 
value  to  the  occupier.  But  it  is  not  necessary  thi 
benefit  should  be  conferred  within  the  parish.  In 
v.  The  New  River  Company,  the  charter  expressly 
vided  that  no  benefit  should  accrue  to  the 
until  they  had  conveyed  the  water  to  the  met 
and  yet  the  land  in  Amwell,  where  the  spring 
was  held  to  be  rateable  to  the  amount  of  the 
arising  firom  that  benefit.  Here  the  light  is  in 
parish  of  Lydd,  and  annexed  to  the  freehold  ih^re : 
tolls  could  not  be  separated  from  the  light  house  in^ 
grant  of  the  latter ;  the  light  is  part  and  parcel  of  dM 
light  house.  The  light  house  is  valuable  in  teafec^m 
the  tolls,  on  account  of  the  exclusive  privilege  of  msW 
taining  the  lighthouse,  and  the  light  in  the  parish  S 
Lydd ;  and  if  the  grantee  were  to  pull  down  the  lif^ 
house,  and  rebuild  it,  he  could  not  r^uild  it  in  ti^ 
other  parish.  The  light  being  in  the  parish,  the  vessdi 
have  the  benefit  ofltfie  light  there  situated;  and  drii 
stream  of  light  by  which  that  benefit  is  conveyed  -^ 

(a)  4  T.  R.  21 .  (b)  Ante,  vol.  i.,  385.  S.  C.    2  D  &  R.  73*' 

1  B.  &  C.  506.   Res  V.  the  Brighton  Gas  Company.   Ante,  60.  S.  C 
6D&R.  306. 
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ihni,  may  be  compared  to  the  stream  of  water  Jn  the  case 
if  the  'New  Biver.  So  long  as  the  light  continues  in  A^ 
iglit  hoQse  it  renders  it  more  yaluable ;  as  a  billiard  table, 
^any  other  chattel,  annexed  to  a  dwelling  house,  would 
(Rider  that  more  Talnable.  IBayiey,  J*  I  cannot  con- 
jifBf  the  light  as  being  part  and  parcel  of  the  light 
;  it  18  not  necessary  that  the  light  should  be  at- 
to  the  light  house:  it  might  be  equally  well 
itained  by  lamps  placed  on  the  tqp  of  a  pole,  or  by 
other  modes  that  might  be  suggested].  The 
of  the  patent,  which  wte  *'  to  build  and  renew 
light  house  triih  lights,''  seem  clearly  to  contemplate 
Kghts  being  attached  to  the  freehold ;  but  that  is  an 
pointy  for  the  great  argument  is,  that  the 
of  maintaining  the  light,  or  rather  the  profit 
therefrom,  is  rateable,  whether  the  light  is  at- 
to  the  freehdd,  or  not.  In  Rex  v.  Bradford  (a), 
privilege  of  selling  liquors  in  a  particular  sitna- 
waa  considered  as  a  profit  appurtenant  to  the  house, 
£Dom  its  local  situation ;  and  so  here,  the  privi- 
of  maintaining  the  light  in  the  light  house,  being 
filself  ptofitable,  must  be  considered  as  appurtenant 
light  house,  and  forming  part  of  its  value* 

HoLm  and  Tmdal,  control.     It  is  admitted  that  tolls 

not  rateable /i€r  sc,  and  there  is  no  such  connection 

the  tolls  in  this  case,  and  the  li^  house,  as 

render  them  both  liable  to  a  jmnt  rate.    Wheie  the 

of  tolls  resides  out  of  the  parish  in  respect  of 

he  is  rated,  the  tolls,  in  order  to  be  rateable, 

be  annexed  to  some  substantial  property  situate 

that  parish,  or  must  arisi(|^  the  profits  of  land 

ipied  by  him  there.     The  tolls  in  question  satisfy 

of  those  descriptions.    In  the  first  place,  neither 

(a)4M&S.  317. 
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1826.  the  privilege  of  maintaining  the  light,  or  the  toUi| 
Th^KiMG  P^y^b^^  ^^  respect  of  it,  are  annexed  to  any  house  <ip| 
V,  land  within  the  parish  of  Lydd.  The  terms  of  tlii| 
grant  do  not  connect  the  light  and  the  light  hoa8a| 
the  object  of  the  grant  may  be  effected  without 
such  connection  existing :  the  light  may  be  maini 
without  being  attached  to  any  land  or  building, 
being  placed  in  a  moveable  frame,  and  by  many 
expedients.  The  privilege  is  exercised  within  the 
of  Lydd,  but  it  is  neither  connected  with,  or  ap| 
nant  to,  any  house  or  land  there.  Suppose  the 
lege  granted  to  the  defendant  had  been  that  of 
gun,  or  ringing  a  bell,  with  a  toll  payable  by 
vessel  passing  within  reach  of  the  sound ;  w( 
have  been  liable  to  be  rated  for  the  tolk  to  the 
of  Lydd,  because  he  placed  his  gun  in  a  bastion, 
bell  in  a  belfry,  and  exercised  his  privilege  in  a  bi 
erected  within  that  parish?  Certainly  not.  In 
second  place,  the  tolls  do  not  arise  as  the  profits  of 
land^  used  or  occupied  by  the  defendant  within 
parish  of  Lydd.  The  tolls  are  not  paid  in  respect 
any  use  made  of  the  light  house  in  the  parish,  but,, 
the  contrary,  in  respect  of  an  use  made  of  the  li| 
out  of  the  parish.  This  is  the  distinguishing  point 
tween  this  particular  case,  and  all  those  in  which 
have  been  held  rateable,  as  connected  with  the 
and  upon  this  short  and  simple  ground  it  is  perfe 
dear  that  these  tolk  are  not  rateable. 

I 

Bay  LEY,  J. — I  am  of  opinion  that  this  rate  canli|| 
supported  to  the  extent  of  the  value  of  the  light  hon^j 
only.  The  defenditfj^  is  assessed  for  the  light  h6ii8%| 
with  the  duties  or  contribution  monies  in  respect  if 
ships,  hoys,  and  barks,  passing  by  the  same,  at  the  80** 
nual  value  of  2,260/.    Now,  in  order  to  make  him  rat^ 


MICHAELMAS  TERM,  SEVENTH  GEO.  IV. 

able  to  that  extent,  it  must  be  shewn  that  he  is  the 
occupier  of  a  house  or  land  of  that  annual  value,  within 
the  meaning  of  the  statute  43  Eliz.  c.  2.    AU  the  cases 
dted  in  argument  are  distinguishable  from  the  present, 
eicept  two.  Rex  v.  Rebawe  {a)  and  Rex  v.  Tynemouth{b), 
and  they  are  authorities  in  favour  of  the  defendant,  be- 
cause in  both  it  was  expressly  decided  that  the  tolls  of 
I  light  house  are  not  rateable.    There  was  a  consider- 
able interval  of  time  between  those  two  decisions ;  and 
where  there  has  been  one  settled  mode  of  proceeding, 
vith  respect  to  a  particular  species  of  property  for  a  long 
period  of  years,  we  ought  not  to  introduce  any  alteration, 
unless  we  see  such  alteration  called  for  upon  clear 
grounds,  and  founded  upon  sound  legal  principles.    I 
bdieve  the  privilege  of  erecting  light  houses  to  have 
originally  vested  in  the  Crown,  and  to  have  been  sub^ 
aequently  granted  to  the  Corporation  of  the  Trinity 
House.    The  tolls  are  paid  by  the  proprietors  of  vessels, 
and  if  those  tolls  are  fairly  proportioned,  they  will  fur- 
nah  an  adequate  fund,  both  for  the  remuneration  of 
ihe  proprietor  for  the  expense  of  keeping  up  the  Ught 
Wse,  and  for  a  reasonable  profit  for  the  trouble  of 
ittdntaining  a  constant  light.     But  if  the  proprietor  of 
tile  light  house  is  to  be  held  rateable,  as  such,  to  the 
idief  of  the  poor,  he  must  of  necessity  exact  larger  tolls 
from  the  proprietors  of  vessels,  and  the  consequence 
^  be,  that  they  will  in  reality  be  the  persons  to  pay 
tbe  rate,  and  a  considerable  burden  will  be  imposed 
^pon  commerce.     In  Rex  v.  Macdonald  (c),  the  rate  was 
ttp<m  the  lock,  and  the  defendant  was  held  liable  to  the 
^^  as  the  occupier  of  land  in  the  parish ,-  and  properly 


lepanc 


>o,  because  the  lock  itself  was  jjut  and  parcel  of  the 

(a)  Bott,  142 ;  1  Const,  115 ;  Cowp.  583.         (6)  12  East,  46. 

(e)  12  East,  324. 
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taid  he  occapied,  and  the  toUs  we(re  payiU)le  for  thi 
•j^  K.^^     use  of  the  lock*    In  Rex  t.  The  Oxford  Canal  Com*^ 
V-  pamf{a)f  the  defendants  were  rated  as  the  ooeapien 

of  the  towing-peHk  land,  and  that  part  of  the  ctail> 
which  was  Bitaate  within  the  parish  of  Sow.  There,  Ai 
rate  inm  specifically  upon  land ;  the  proprietors  of  ik' 
canal  were,  in  the  piyyper  sense  of  the  word,  occajHen  of 
the  land ;  they  were  Hable  to  the  rate  as  such  occapieft 
and  in  that  character  only;  and  oar  decision  wil 
merely  this,  that  they  ought  to  contribute  to  the  peridll 
in  respect  of  the  beneficial  use  of  the  land  which  tbcf 
occupied  within  it.  In  bdth  these  cases  there  was  i 
local,  visible,  Substantial  ownership  and  use  of  lui 
within  the  parish.  Rex  ▼.  Bradford  (6),  is  very  diAr^ 
ent  firom  the  present  case.  There  the  defaidant  fhi 
rated  as  the  occupier  of  a  canteen  in  Hythe  bairadt^- 

1 

demised  to  him  by  the  comYnissioners  for  the  arfinrsff 
banracks,  to  hdd  for  one  yiear,  provided  the  bamdil 
should  be  so  long  held,  and  used  as  barracks,  by  goven* 
ment.  He  was  to  pay  16/.  a  year  rent,  ibr  the  cantses 
and  buildings,  and  610/.  a  yeenr  rent  for  the  privileged 
using  them  as  a  canteen,  and  selling  liquors  there ;  aai 
the  lessors  reserved  a  power  of  distress  for  the  amouik 
of  both  those  sums.  The  defendant  was  held  rateablB 
for  the  entire  rent  of  626/.,  for  the  house,  and  thepti* 
vilege,  upon  the  ground  that  such  rent  was  a  profit  ap- 
purtenant to  the  tenement,  arising  out  of  its  peouUir 
local  situation,  and  that  he  was  the  occupier  of  a  tens* 
ment  of  that  value.  The  decision  in  Rex  v.  The  Net 
River  Company  (c^,  is  perfectly  satisfactory :  the  rate 
there  was  clearly  good.  There,  water  which  arose» 
and  was  the  produo^pf  l^^i^d,  in  the  parish  of  AmweD, 
was  conveyed  to  London  by  the  defendants,   and  there 

(a)  Ante,  vol.  iii.,  56.  S.  C.   6  D.  &  R.  86  ;    4  B.  &  C.  74. 
f  6)  4  M.  &  S.  317.  (c)  1 M.  &  S.  503. 
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floli.    The  price,  therefore,  at  which  the  water  said  ib 
LoiidoD,  was  a  profit,  yielded  by  the  land  at  Amwell^ 
where  the  water  rose ;  for  the  water  was  part  of  the  pro- 
dnce  of  the  land,  and  though  it  was  sold,  and  the  value 
iweived  at  another  place,  it  was  nevertheless  part  of 
the  profits  of  the  land,  and  rated  as  such  at  Amwell, 
incisely  as  land  producing  firuits  or  vegetables  is  rate-* 
aUe,  not  where  its  produce   is  sold,  but  where  it  is 
grown;    although  the  occupier  is  under  an  engage- 
awnt  not  to  sell  the  produce  in  his  own  parish,  but 
H  some  distant  place.     But  the  present  case  stands 
Bpon  a  totally  difierent  footing.     Here,    the  propri- 
«lor    of   the  light  house   has  the  privilege  of  main- 
tuning,    either  in  that  house,  or  in  any  other  which 
ke  nay  chuse  either  to  erect  or  to  rent,  a  light,  such  as 
dttll  be  visible  at  sea ;  and  even  if  by  the  terms  of  his 
^fatent  he  were  bound  to  maintain  the  light  in  this  par- 
building,  still,  if  the  patent  were  not  granted  to 
on  account  of  his  occupation  of  that  building,  the 
frirflege  conferred  by  it  would  not  be  annexed,  or  ap- 
futenant  to  the  buildmg  in  which  it  was  exercised,  but 
perfectly  distinct  from  it :  and  the  tolls  received  by  him 
in  respect  of  the  light,  would  be  profits  accruing,  not 
ftom  the  use  or  occupation  of  the  house  or  land  where 
lie  exercised  the  privilege ;  but  from  the  exercise  of  the 
invilege  itself,  independently.    In  that  case,  he  would 
We  the  exclusive  privilege  of  carrying  on  in  that  par^ 
tieular  house,  if  I  may  be  allowed  the  expression,  a  par- 
,^icidai  kind  of  trade ;  but  still  there  would  not  necessa- 
ry be  any  connection  between  his  freehold  interest  in 
Chouse,  and  the  light  which  he  has  thus  maintained 
u^  It    The  machinery  by  which  tk^  light  is  produced, 
^  ia  which  it  is  contained,  may,  or  may  not  be  attached 
^  the  freehold,  and  would  in  either  case  answer  the 
V^^V^  for  which  it  is  designed.    If  the  light  were  pi^ 
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1826.         duced  by  burning  coal,  or  any  other  fael,  with  a  reflector 
The  KiMo     pltLced  behind  it,  the  tolls  paid  by  the  proprietors  of 
y.  vessels  for  the  benefit  derived  from  the  light,  would  not 

form  part  of  the  profits  of  the  house  in  which  the  hA 
was  burned,  and  the  reflector  placed ;  but  part  of  tlie 
profits  of  the  privilege  itself.  If,  then,  the  object  of 
the  grant  may  be  efiectuated  by  machinery  produdog 
a  light  perfectly  unconnected  with  the  light-house,  ii 
which  case  the  tolls  would  not  be  part  of.  the  profits  rf 
the  land,  and  would  not  be  rateable,  I  think  it  folloii> 
that  the  privilege  of  maintaining  the  light,  even 
a  particular  house,  is  distinct  from  the  house,  aii 
that  the  tolls  are  profits  arising,  not  firom  the  hoM 
where  the  privilege  is  exercised,  but  from  the  ezeran 
of  the  privilege,  and  as  such  not  rateable  as  part  of] 
the  value  of  the  house :  and  if  the  tolls,  qui  tolls, 
not  rateable,  then,  though  the  trade,  for  I  consider  it 
a  species  of  trade,  must  be  carried  on  in  a  house,  ti\ 
even  in  this  particular  house,  a  distinction  ought  to  ki 
taken  between  the  value  of  the  house  in  which  the  tnk 
is  carried  on,  and  the  profits  accruing  from  the  trade 
itself.  The  nature  of  the  trade  is,  that  the  proprietor 
of  the  light  house  is  to  maintain  certain  lights  bumiag 
in  it ;  those  lights  are  not  necessarily  attached  to  tlNj 
freehold ;  and  if  they  are  not  attached  to  the  freeholdyj 
they  are  personal  property.  As  a  remuneration  for  tin 
trouble  and  expense  of  maintaining  those  lights,  tbi 
tolls  are  imposed ;  such  tolls  have  never  yet  been  rated: 
and  I  am  of  opinion  that  they  are  not  rateable.  For 
these  reasons  I  think  so  much  of  this  rate  as  is  assessed 
upon  the  tolls  ought  to  be  quashed. 

•1 
HoLROYD,  J. — I  am  also  of  opinion  that  these  tolb 
are  not  rateable  ,*  and  that  we  could  not  hold  them  to 
be  rateable  without  overruling  the  cases  of  Res  ^* 
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Ribtnoe,  and  Rex  ▼•  Tyneimmth,  and  overturning  the        1826. 
principles  upon  which  those  cases  were  decided,  as  well 
as  some  other  cases,  where  it  has  been  held  that  tolls, 
tkough  not  rateable  per  se,  are  rateable  where  they  can 
be  0(»isidered  as  money  paid  for  the  use  and  occupation 
sf  land.     Rex  y.  Rebowe  was  very  similar  to  the  present 
sue.    There,  the  king,  by  his  letters  patent,  granted 
U  the  defendant  the  privilege  of  erecting  light-houses 
it  Harwich,  and  of  reoeiying  tolls  from  all  vessels  enter- 
iig  or  passing  by  the  harbour,  which  tolk  were  to  be 
S|i{died  towards  the  maintenance  of  the  light  houses* 
lEbsi  was  the  case,  therefore,  of  a  franchise  granted  by 
the  crown ;  for  the  privilege  granted  was  a  franchise, 
though  differing  from  many  that  are  so  denominated. 
The  power  of  erecting  light  houses  belonged  originally 
to  the  Lord  High  Admiral,  though  it  has  since  been 
tested  in  the  Trinity  House.    For  what  are  the  tolls  in 
tiiis  case  payable  ?    Certainly  not  for  any  benefit  re« 
seired  within  the  parish,  because  they  are  payable 
svery  time  a  ship  passes  by  the  light  house,  whether 
ihs  receives  any  benefit  from  the  lights  or  not ;  whether 
Ae  passes  in  the  day  time,  when  the  lights  are  extin- 
guished; or  whether  she  passes  in  the  night  time,  when 
die  lights  are  burning.     In  Rex  v.  Rebotoe,  where  such 
kOs  were  rated.  Lord  Mansfield  said,  *'  they  have,  pro- 
fsAy  speaking,  rated  the  fire,  and  the  profits  arising 
",.  fcom  the  house ;  the  Pantheon  play-house,  and  other 
flices  of  puUic  amusement,  are  rated,  I  suppose,  but 
lot  for  their  profits.'*    The  whole  Court,  after  taking 
^ioie  to  consider  of  that  case,  were  of  opinion  that  the 
^oiUs  were  not  rateable.    One  reason  that  Lord  Mans- 
field gave  for  his  opinion,  was,  '*  that  the  property  was 
sot  in  the  parish,"  by  which  expression  he  clearly  did 
M  allude  to  the  light  house,  but  to  the  tolls,  which 
^reie  not  paid  in  respect  of  any  benefit  received  in  the 

VOL.  IV.  R 
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parish  by  the  persons  paying  them.  Another  reaaoi 
which  he  assigned  was,  ^*  that  the  tolls  were  not  locaUg 
situate  in  the  parish,  and  were  not  rateable  there  ^ 
whereas,  if  the  tolls  could  have  been  considered  4 
parcel  of  the  value  of  the  light  house,  for  which  it  migK 
have  been  rated,  they  might  themselves  have  been 
as  tolls.  Some  years  after  that  decision,  came  the 
of  Rex  V.  Tynemouthf  where  also  the  defendant 
rated  Ifor  tolls  in  respect  of  his  light  house. 
Lord  Ellenborough,  after  observing  upon  the  sii 
of  the  two  cases,  said,  ''  what  local  property  is 
within  the  township  on  which  this  rate  on  the  tolls 
be  levied?  The  tolls  are  not  received  there,  nor  do 
ships  from  which  they  are  collected  come  withii: 
township ;  the  subject-matter  of  the  rate  has  no  h 
vrithin  the  township."  Now  the  light  house 
within  the  township,  therefore.  Lord  Ellenbot 
clearly  spoke  of  the  tolls,  and  not  of  the  light  hoi 
the  subject-matter  of  the  rate.  Upon  the  authorif 
these  two  cases,  I  think  we  are  bound  to  say  that 
tolls  in  this  case,  having  no  locality  within  the  parish 
Lydd,  and  not  being  received  there,  are  not  rat 
In  Rex  V.  Cardington  (a),  the  rate  was  upon  a 
tolls  for  passing  a  sluice.  There  the  thing  for  the 
of  which  the  tolls  were  paid,  was  within  the 
and  was  used  by  the  party  paying  the  tolls  within 
parish  ;  and  it  was  held,  that  whether  the  profits  of 
sluice  were,  or  were  not,  rated  under  the  denominatM 
of  tolls,  the  nature  of  the  property  rated  ought  to 
considered ;  and  as  the  tolls  were  paid  for  the  use  4 
something  situate  within  that  parish,  and  conferring! 
benefit  there,  the  rate  was  good.  But  in  thifi  case  tbl 
benefit  for  which  the  tolls  are  paid,  and  tolls,  it  must  hi 
remembered,  are  an  incorporeal  hereditament,  do^  nd 

(fl)  Cowp.  581. 
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withio  the  description  of  the  statute  43  Eliz.y  ^^2^* 

2,  for  it  is  not  received  within  the  parish,  but  else-  j^^  n^j^^ 

lere.     Upon  these  grounds  I  am   clearly  of  opinion  ^• 
It  the  tolb  rated  in  this  case  are  not  rateable. 

LiTTLBDALBy  J. — I  am  of  the  same  opinion.     It  is 
litted  on  all  sides  that  tolls,  per  se,  are  not  rateable ; 
there  are  cases  where  the  tolls  arising  from,  and 
iog  connected  with,  a  house  or  land,  and  giving  an 
value  to  the  house  or  land,  varying  with  the 
its  produced  by  the  tolls,  that  increased  value  is 
ible.     In  all  those  cases,  however,  the  profits  have 
I,  and  the  thing  out  of  which  they  have  arisen, 
been  locally  situated,  and  actually  used,  within  the 
were  the  rate  was  made.    Here,  neither  the 
arise,  nor  is  the  light  used,  within  the  parish  of 
I,  and,  in  that  respect  this  case  differs  from  all  that 
been  relied  upon  in  support  of  this  rate.     It  has 
urged  that  the  light  itself  gives  rise  to  the  profit 
by  conferring  a  benefit   on  vessels  passing,  for 
they  pay  the  toll ;  that  the  light  is  appurtenant 
the  light  house  in  which  it  is  produced  ;  and  that 
profits  arising   from  the  light  form   part  of  the 
of   the    light  house,    and   are  rateable  jointly 
it.     But  I  cannot  agree  to  this.     I  think  the  light 
^vholly  unconnected  with  the  light  house,  and  that 
profits  arising  firom  the  light,  form  no  part  of  the 
le  of  the  light  house.  The  light  is  seen  at  a  distance 
the  light  house ;    it  may,  or  it  may  not,  confer  a 
it  on  those  that  see  it ;  it  is  not  the  produce  of  the 
It  house  or  of  the  soil  on  which  it  stands,  it  is  merely 
iDaterai  to  them ;   it  is  no  part  of  the  freehold ;   it  is 
lerely  by  accident  or  caprice  that  it  is  situated  on  the 
•ehold,  for  it  might  be  with  equal  advantage  situated 
I  other  places,^  and  produced  and  maintained  by  other 

r2 
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ways  and  means.  In  all  the  cases  which  hare  bee 
cited  as  authorities  in  favour  of  this  rate,  the  prof 
arising  from  the  subject-matter  of  the  rate  has  arisi 
within  the  parish,  and  the  subject-matter  of  the  la 
itself  has  been  actually  used  and  occupied  within  tl 
parish.  In  the  case  of  a  canal,  the  person  who  jm 
the  toll  makes  use  of  the  canal,  which  is  rated  as  hi 
and  therefore  has  the  actual  use  of  the  thing  rated*  1 
the  case  of  a  bridge,  the  bridge,  which  is  the  thil 
rated,  is  actually  used  by  the  party  paying  the  toll.  ] 
the  case  of  a  market,  the  tolls  are  paid  by  those  fi|| 
actually  bring  their  goods  into  and  upon  the 
and  the  profits  arise  there,  within  the  place  wl 
rated.  In  the  case  of  a  soke  mill,  the  party  payii 
takes  his  com  to  be  ground  at  the  place  rated, 
the  use  of  the  mill  within  the  parish  in  resp.ect  of 
the  rate  is  made.  In  order  to  render  tolls  rat 
there  must  not  only  be  a  profit  arising  within  the 
but  that  profit  must  arise  from  the  use  of  the 
there,  and  in  respect  of  it.  The  vessels,  in  this 
have  no  such  use  of  the  light,  for  they  have  m< 
transient  view  of  it  as  they  pass  the  light  house ; 
do  not  come  within  the  light  house,  as  they  woi 
within  a  harbour  or  a  dock,  where  they  would  have  il 
actual  use  and  occupation  of  the  harbour  or  the  dod 
they  not  only  do  not  come  within,  or  near,  the  thil 
itself  which  is  the  subject-matter  of  the  profit,  but  tH 
do  not  even  come  within  the  parish  in  which  it^ 
situated.  It  seems  to  me,  therefore,  that  this  casaj 
distinguishable  from  all  those  in  which  tolls  have  bs 
held  rateable,  and  consequently,  that  this  rate  caa  oi 
be  supported  to  the  extent  of  the  value  of  the  lig 
house,  independently  of  the  tolls. 

Rate  amended ;  2,250/.  struck  out,  and  4/.  insetted. 
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iihe  King  v.  The  Inhabitants  of  Upper  Boddington. 

^  WO  Justices,  by  their  order,  removed  Ann  Leigh,  On  a  question 

ow  of  Joseph  Leigh,  and  their  three  children,  from  f^JJ^Ia 

parish  of  Upper  Boddington,  to  the  parish  of  Sta-  "ited  inhabi- 

n,  both  in  the  county  of  Northampton ;  and  the  peiiant  parish 

ions,  on  appeal,  quashed  the  order,  subject  to  the  sy*>P«naed  by 

-  ,.    ^  1      i.  11      .  therespon- 

on  of  this  Court  on  the  following  case :  dent  parish,  is 

Joseph  Leigh,  the  pauper,  iinn's  late  husband,  was  °j^J  ^^Xl*" 

son  of  George  and  Isabella  Leigh,  who  for  many  subpoena 

after  the  year  1776,  resided  in  a  house  in  the  i" p^^c^'Se 

it  parish.    Notice  had  been  given  on  the  part  Jj5^®  ^^^^  o^ 

llie  respondent  parish,  to  a  Mr.  Thomas  Hands,  to  nor  can  Ms    * 

parish  officers,  and  to  their  attorney,  and  a  subpcena  *{{^!^  ^ 

tecum  served  on  Mr.  Thomas  Hands,  to  produce  produce  an 

klhe  trial  all  and  every  the  deeds,  papers  and  writings,  deeds^w  to 

to  a  certain  messuage,  cottage,  or  tenement,  give  parol  eW- 

.,      ^         J  1    •        •      o.         A  p  'I     aence  of  their 

premises,  situate  and  being  in  otaverton  aforesaid,  contenu. 
fore  the  property  of,  and  belonging  to  George 
igh,  and  Isabella  his  wife,  or  one  of  them,  late  of 
Leigh,  deceased,  and  now  of  Richard  and 
re  Leigh,  and  lately  on  mortgage  to  the  represen-* 
ives  of  Mr.  John  Liddall,  deceased,  and  particularly 
in  indentures  of  lease  and  release,  bearing  date 
^tively  the  8th  and  9th  April,  1776,  the  release 
tripartite,  and  made  between  Elizabeth  Isham, 
'Wilsoott,  in  the  county  of  Oxford,  spinster,  second 
^hter  and  devisee  of  the  last  will  and  testament  of 
mHam  Isham,  late  of  Staverton,  in  the  county  of 
tbampton,  weaver,  deceased,  of  the  first  part ;  the 
Creorge  Leigh  and  Isabella  his  wife,  and  the  said 
Leigh,  therein  described  as  the  only  son  and 
hair  apparent  of  the  said  George  Leigh,  by  the  said 
isMia  his  wife,  of  the  second  part ;  and  John  Leigh, 
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1826.        of  Upper  Boddington,  aforesaid,  weaver,  and  Henrf 

YiITkino       Burditt,  of  Staverton,  aforesaid,   shoemaker,  of  th* 

»•  third  part ;  which  deeds,  it  was  contended,  would,  whoil 

Inhabitants   produced,  prove  a  conveyance  of  the  said  house  to  tW 

/>^  said  George  Leigh.    The  deeds  of  lease  and  released^ 

BoDDiNOTON    8th  and  9th  of  April,  1776,  were,  before  the  removal 

the  pauper,  in  the  hands  of  Mrs.  Ann  Marriot,  as 
mortgagee ;  at  which  time  an  abstract  of  them 
made  by  a  clerk  of  her  solicitor,  by  the  solicitor's 
rection.  Afterwards  these  deeds  came  into  the 
session  of  Mr.  Thomas  Hands,  as  assignee  of  the 
mortgage.  Mr.  Hands  appeared  in  Court,  in 
pliance  with  the  subpoena,  with  a  parcel  of  deeds, 
objected  to  produce  the  one  in  question,  as  it  fc 
one  of  the  title  deeds  of  his  property,  and  the 
held,  that  he  was  not  bound  to  produce  it.  The 
spondents  then  called  the  clerk  who  made  the  absl 
He  proved,  that  the  deed  from  which  the  abstract 
made,  consisted  of  a  lease  and  release,  though  he 
not  particularly  notice  with  what  stamp ;  and  ap] 
to  have  been  duly  executed.  The  respondents 
tendered  the  abstract  as  secondary  evidence  of 
contents  of  the  deed,  or  offered  to  give  parol  evidi 
of  its  contents  by  the  clerk.  To  this  evidence  thi 
appellants  objected,  and  the  Court  refused  to  receive!^ 
and  quashed  the  order  of  removal. 

Humfrey  and  Burton,  in  support  of  the  order  of  seP 
sions.  The  evidence  offered  on  the  part  of  the  respoii" 
dents  was  properly  rejected.  No  man  is  bound,  by 
his  duty  as  a  witness,  to  produce  documents,  the  j^^ 
lication  of  which  may  compromise  his  own  rights! 
therefore,  though  in  obedience  to  the  writ  of  subpoeD* 
duces  tecum,  Mr.  Hands  properly  brought  his  titk 
c|eeds  into  Court,  he  with  equal  propriety  refused  V 
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mbmit  them  to  public  examination.    The  writ  is  bind-         18126. 
ing  upon  the  party  to  bring  the  document  into  Court ;     timKino 
but  when  he  has  done  so,  he  may  object  to  produce  it ;  v. 

and  the  validity  of  his  objection  is  to  be  decided  by  the   inhabitants 
Court  before  which  he  appears.    The  law,  as  bearing  o^ 

upon  this  point,  was  very  fully  discussed  in  the  case  of   Boddinoton. 
kmey  v.  Long  {a),  where  Lord  Ellenborough,  in  deli- 
rering  the  judgment  of  the  Court,  said  ''it  was,  in 
srery  instance,  a  question  for  the  consideration  of  the 
lodge  at  Nisi  Prius,  whether,  upon  principles  of  reason 
and  equity,  the  production  should  be  required."    Then, 
as  the  Court  below  have  exercised  their  discretion  upon 
a  question  of  this  sort,  it  may  at  least  be  doubted, 
whether  this  Court  has  jurisdiction  to  inquire  if  that 
discretion  has  been  exercised  properly  or  not,  and  whe- 
ther the  decision  of  sessions  is  not  conclusive  of  the 
question.      [Bayley,  J.     In  the  present  case,  at  all 
events,  we  have  clearly  jurisdiction  to  inquire  into  the 
propriety  of  the  decision  of  the  sessions,  for  they  have 
expressly  submitted  that  question  to  our  consideration]. 
Then  their  decision  was  clearly  correct  in  point  of  law ; 
for  reason  and  equity,  upon  which  all  law  is  founded, 
forbid  that  either  of  two  contending  parties  should  be  at 
liberty  to  compel  a  third  party  to  produce  his  title 
deeds,  and  thereby  place  his  propeity  in  danger.    On 
ft  question  of  settlement,  a  rated  parishioner  is  not  com- 
pellable by  the  adverse  parish  to  give  evidence,  as  he  is 
directly  interested  as  a  party  to  the  appeal,  and  does 
not  come  within  the  words  or  meaning  of  the  statute 
46  Geo.  3,  c.  37,  which  is  declaratory  of  the  law  with 
'^pect  to  witnesses  refusing  to  answer.     Rex  v.  Wo- 
4wni(6),  Rex  v.  Hardw%ck(c).    A  witness  is  privileged 
from  answering  any  question,  the  answer  to  which 

(a)  9  East,  473.  (6)  10  East,  395. 

(c)  11  East,  579.    See  1  M.  &  S.  636. 
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1836.        might  subject  him  to  a  forfeiture  of  hb  estate;  andS 
Y^^'j,     is  an  established  principle  in  courts  of  Equity,  that  i 

«•  party  is  not  bound  to  answer  so  as  to  subject  himself  ti 

Ihhabitants   ^^y  forfeiture  of  interest  (a).    This  proposition  is  ex: 

^  pressly  supported  by  the  case  of  Lambert  v.  Rogerz  (6) 

BoDDiHGTov.  There  the  plaintiff  and  defendant  were  tenants  in  oooi 
mon,  and  the  plaintiff  moved  for  the  production  of  i 
deed,  alleged  to  be  in  the  possession  of  the  defendtni 
It  appeared  by  the  answer  filed  by  the  defendant  to  tM 
plaintiff's  bill,  that  the  defendant  had  sold  his  share  4 
the  property,  and  was  in  possession  of  the  deed  in  quell 
tion,  merely  as  mortgagee  to  the  purchaser.  The  Llld 
Chancellor,  upon  that  ground,  refused  the  motion,  dlgj 
serving,  that  it  would  afford  a  dangerous  precedeit 
the  security  of  property,  if  he  were  to  grant  it; 
that  the  case  of  the  defendant,  being  then  in  the 
racter,  not  of  a  tenant  in  common,  but  of  a  mo 
made  a  most  material  difference.  That  is  a  direct  ^ 
thority  for  saying,  that  Mr.  Hands,  the  mortgagee  || 
this  case,  was  not  bound  to  produce  the  deeds  reqBiril 
of  him ;  and  if  so,  it  follows,  that  neither  his  attorney 
nor  that  attorney's  clerk,  could  be  allowed  to  give  part 
evidence  of  the  contents  of  the  deeds.  Their  know 
ledge  of  those  contents  was  obtained  in  the  course  c 
their  professional  employment,  under  the  confidence  t 
professional  secresy,  and  was,  therefore,  in  the  nature  c 
a  privileged  communication,  which  they  were  nettfafl 
bound  by  law,  nor  would  have  been  free  in  point  of  he 
nour,  to  divulge.  Phillipps  on  Evidence,  3  Ed.  108 
and  the  cases  there  collected  ^ 

Dwarris,  contriL.  The  production  of  the  deeds,  ; 
the  possession  of  Mr.  Hands,  ought  to  have  been  ei 
forced ;  but  if  not,  at  least  parol  evidence  of  their  co 

(a)  Phil.  Ev.  3d  ed.  225, 6.       (A)  2  Meriv.  489. 
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tmts  odght  to  have  been  admitted.    Mr.  Hands  was  a        ^^^^* 
nted  inhabitant  of  the  appellant  parish,  and  so  far  a     xhe  Kiko 
party  to  the  suit ;  he  was,  nevertheless^  a  competent         J^ 
witness,  by  the  provisions  of  the  statutes  27  Geo.  3,   Ikhabitants 
c  29,  and  64  Geo.  3,  c.  107  :  the  latter  of  which  was       uppeb 
passed  subsequently  to  the  passing  of  the  46  Geo.  3,  c.   Boddimgton. 
\  37,  and  to  the  decision  of  the  cases  of  Rex  v.  Wobum  (a), 
lad  JRex  v.  Hardwick  (6).    There  was  nothing  to  shew 
that,  by  producing  the  deeds  of  lease  and  release,  Mr. 
Bands  would  have  incurred  any  risk  of  a  forfeiture  of 
hii  estate,  which  was  the  only  ground  upon  which  he 
oottld  relieve  himself  from  the  duty  of  giving  evidence, 
imposed  upon  him  by  the  46  Geo.  3,  c.  37 ;  and  as  his 
nithholding  his  evidence  was  working  a  hardship  to  the 
nspondent  parish,  and  a  benefit  to  the  appellant  parish 
and  himself,  it  seems  hardly  consistent  with  justice,  or 
iRth  the  intention  of  the  legislature,  that  he  should  be 
asensed  from  giving  evidence  under  such  circumstances. 
But,  at  all  events,  the  abstract  of  the  deeds,  and  the 
parol  evidence  of  their  contents,  ought  to  have  been 
nerved.    The  respondents  had  done  every  thing  that 
it  was  possible  for  them  to  do,  towards  obtaining  the 
beat  evidence — the  deeds  themselves;  and  under  such 
cucumstances,  where  no  laches  were  imputable  to  them, 
Bofficient  was  done  to  justify  the  letting  in  the  second- 
oj  evidence.     It  is  said,  that  both  the  abstract  and  the 
parol  evidence  of  the  attorney  and  his  clerk,  as  to  the 
contents  of  the  deeds,  were  in  the  nature  of  confidential 
communications  between  attorney  and  client,  and,  there- 
fere,  not  to  be  revealed  ;  but  the  proposition  cannot  be 
•npported.    '*  This  privilege  of  the  client,"  it  is  said, 
IS  confined  to  such  communications  as  are  made  with 
nference  to  professional  business  during  the  relation  of 


(c)  10  East,  395. 


(6)11  East,  579. 
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1826.  ^  attoraey  and  client"  (a) :  and  it  seems  that  such  com- 
munications  only  are  privileged  as  are  made  in  conteoj 
plation,  or  in  furtherance  of  a  suit ;  Cobden  v.  Keni^ 

Inhabitants  Tick  (b),  where  Lord  Kenyan  siud,  **  the  communicatiiii 
Upper        ^^  °^*  ^^^^  made  in  contemplation  of  a  suit.' 

BoDDiNGTON.    Copelatid  V.  Watts  (c),  Gibbs,  C.  J.,  ordered  a  deed 

be  ready  which  was  in  the  possession  of  the  attorney 
a  third  person^  where  it  appeared  to  him,  on  pei 
that  the  third  person's  interest  could  not  be  effecl 
^     or^  at  leasts  only  circuitously.     In   Studdy  v. 
ders  {d),  it  was  held  that,  in  an  action  against  the 
fendants  as  partners,  the  office  copy  of  an  answer 
bill  in  chancery,  filed  by  one  against  the  other, 
admissible  evidence,  without  producing  the  originiLj 
order  to  establish  the  partnership ;  and  that  to  pi 
identity  of  the  defendants,  the  clerk  of  the  solicitor 
competent  witness  to  that  fact,  though  he  knew  not 
of  the  defendants,  but  from  his  intercourse  with 
professionally,  in  the  conduct  of  the  suit  in  Chai 
Now,  here,  the  attorney,  who  prepared  the  absl 
and  whom  it  was  proposed  to  examine,  was  not 
attorney  of  Mr.  Hands,  to  whom  the  deed  bel< 
nor  did  the  relation  of  attorney  and  client  appear 
to  have  existed  between  them;  for  the  case  expi 
finds,  that  the  abstract  was  made  by  the  attomqf  ^ 
Mrs.  Harriot,  at  the  time  when  the  deeds  were  in 
hands. 

Bayley,  J. — I  am  clearly  of  opinion,  that  the  d< 
sion  of  the  sessions  was  right  upon  both  points,  and 
their  order,  therefore,  must  be  confirmed.     Hands  wai 
a  party  to  the  appeal,  and,  as  such,  was  not  compellable 

(a)  Phil.  Ev.,  3rd  ed.,  108.  (c)  1  Stark.  R.  95. 

(b)  4  T.  R.  432.  (rf)  2  Dow.  &  Ryl.  347- 
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by  the  adverse  parish^  by  whom  he  was  called,  to  give        ^^2^* 
evidence  at  all.     He  was  also  interested  as  a  mortgagee     r^i^^  ^^^^ 
in  the  deeds ;  and  as  their  production  might,  by  possi-         Jf • 
bility,  have  put  his  interest  in  jeopardy,  he  was  justified    Inhabitants 
in  refusing  to  produce  them.    The  deeds  themselves  not        .,  ^^ 
being  produced,  secondary  evidence  of  their  contents   Boddington* 
iras  certainly  admissible ;  but  then  that  secondary  evi- 
dence must  have  been  of  an  unexceptionable  nature  in 
point  of  law.    Was  the  secondary  evidence,  offered  in 
this  case,  of  such  a  nature  ?   Clearly  not.    The  abstract 
was  made  by  the  attorney  of  a  former  mortgagee  of  the 
premises  of  which  the  deeds  constituted  the  title,  and 
those  deeds  had  come  into  Mr.  Hands'  possession,  as 
the  assignee  of  that  mortgagee.     It  was,  therefore,  an 
abstract  made  by  an  attorney,  for  the  purposes,  even- 
tually, of  Mr.  Hands ;  and  as  it  remained  in  that  attor- 
ney's possession  after  Mr.  Hands  became  the  mortgagee, 
omst  be  taken  to  have  been  deposited  there  by  him,  and 
br  his  use  and  benefit,  and  the  attorney  was  not  at 
Kberty  to  produce  it.     If  so,  it  follows  that  the  attorney 
could  not  be  at  liberty  to  give  evidence  of  the  contents, 
either  of  the  deeds  or  the  abstract,  because  the  whole  of 
those  contents  were  a  confidential  communication  be- 
tween a  client  and  his  attorney ;  and  therefore  privileged 
from  disclosure ;  and  as  to  the  attorney's  clerk,  he  stood 
precisely  in  the  same  situation  as  his  master.     I  think 
['  it  would  be  opening  a  door  to  great  abuse  of  the  confi- 
dence necessarily  reposed  by  the  client  in  his   legal 
^viser,  if  we  were  to  hold  such  evidence  as  this  ad- 

The  other  Judges  concurred. 


Order  of  Sessions  confirmed. 
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A  lifliitliouse 
erected  on  the 
shore  for  con- 
▼ejring  hght  to 
ships  at  sea, 
is  not  rateable 
in  respect  of 
the  yalae  of 
the  tolls  paid 
by  the  ship- 
owners for  the 
benefit  so 
communi- 
oited;  but 
simply  as  a 
building. 


The  Kino  v.  William  Fowkb,  Esq. 

Upon  an  appeal  of  W.  Fowke,  Esq.  to  the  Nor- 
thumberland Quarter  Sessions,  against  a  certain  rati 
or  assessment  for  the  relief  of  the  poor  of  the  townshif 
of  Tynemouthy  in  that  county ;  the  sessions  ordered 
the  rate  to  be  confirmed,  subject  to  the  opinion  of  dn 
Court,  on  the  following  case : — 

Mr.  Fowke  is  the  proprietor  and  occupier  of  a  ce^ 
tain  lighthouse,  called  Tynemouth  Castle  Lighthome, 
in  the  township  of  Tynemouth,  and  is  entitled  to  ce^ 
tain  tolls,  payable  in  respect  thereof,  and  the  ligU 
therefrom,  under,  and  by  virtue  of,  certain  letters  patod 
under  the  great  seal,  bearing  date  at  Westminster,  30d 
June,  7  Car,  2  (to  wit),  the  sum  of  twelve  pence  d 
and  for  every  ship,  belonging  to  any  of  the  king's  sob* 
jects,  passing  by  the  said  lighthouse,  and  belonging  or 
trading  to  the  ports  of  Newcastle  and  Sunderland,  or 
either  of  them,  or  the  creeks  and  members  of  the  same; 
and  three  shillings  for  every  ship,  of  or  belonging  to 
any  foreigner  or  stranger,  coming  or  passing  by  the  said 
lighthouse :  and  Mr.  Fowke  is  also  entitled  to  addi- 
tional light  duties,  under,  and  by  virtue  of,  an  act  o^ 
parliament,  made  and  passed  in  the  40  Geo.  3,  intitaledi 
''  An  Act  for  improving  the  Tynemouth  Castle  Light- 
house, and  for  authorising  additional  Light  Duties  in 
respect  of  such  Improvement."  The  alterations  in  tk 
said  lighthouse  have  been  made,  in  conformity  to  the 
said  act.  The  lighthouse  in  the  township  of  Tjrn^ 
mouth,  and  the  tolls  or  duties  arising  to  Mr.  Fowt^i 
are  payable  in  respect  of  vessels  passing  the  lighthottse 
and  receiving  the  benefit  thereof.  Of  the  entire  ntti» 
ber  of  the  vessels  thus  paying  toll,  thirty-seven  thirty 


FowiE. 
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eighth  parts  do  not  come  within  the  township  of  Tjme-        i826. 
moath,  but  pass  the  lischthouse,  and  so  incur  the  toll,      JT^XT^ 
irhen  sailing  upon  their  course  m  the  German  ocean,       ^  v. 
or  when  entering  from  the  main  sea,  into  parts  of  the 
met  Tyne,  and  port  of  Newcastle,  belonging  to  other 
townships.    The  remaining  thirty-eighth  part  of  the 
tMsels  paying  toll,  do  come  within  the  township  of 
lynemouth,  and  receive  their  loading  there.    The  tolls 
Kceiyed  in  respect  of  such  last-mentioned  vessels,  do 
not  equal  in  amount  the  expense  of  maintaining  the  light 
i&d  managing  the  lighthouse,  the  whole  of  which  ex- 
penses are  incurred  within  the  township  of  Tynemonth. 
The  tolls  or  duties  paid  in  respect  of  ships  arriving  at, 
er  sailing  from,  the  said  port  of  Newcastle-upon-Tyne, 
including  the  tolls  or  duties  paid  by  the  ships  receiving 
dieir  loading  in  the  said  township  of  Tynemouth,  are 
collected  at  the  custom-house,  in  the  parish  of  All 
Saints,  in  the  town  and  county  of  Newcastle-upon- 
Tyne,  by  a  person  appointed  by  Mr.  Fotoke  for  that 
purpose,  and  the  tolls  or  duties   paid  in  respect  of 
ihips  sailing  from  other  coasting  ports,  are  collected  at 
Ae  ports  from  whence  they  sail,  if  they  clear  at  the 
costom-house  there,  to  a  port  beyond  Tynemouth  light- 
i^Mise ;  if  to  a  port  short  of  Tynemouth,  no  tolls  or 
duties  are  payable  by  them  in  the  first  instance ;  but  if 
fliey  afterwards  extend  their  voyage  to  Newcastle,  or 
^rond  the  lighthouse,  then  the  toll  or  duty  is  paid  at 
^  port  of  their  arrival.     Some  of  the  tolls  collected 
•t  the  coasting  ports,  are  remitted  to  the  person  who 
^llects  them  at  Newcastle ;  and  others  are  accounted 
*^»  in  the  first  instance,  to  Mr.  Fowke;  but  neither 
^^  Mr.  Fowke,  nor  do  any  of  the  receivers  of  the  said 
*^  or  duties,  reside  within  the  township  of  Tyne- 
mouth.    The  township  of  Tynemouth  maintains  its 
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1826.        own  poor,  and  Mr.  Fawke,  the  appellant,  is  rated  as 
The  Kiwo     follows : — "  William  Fowke,  Esquire,  lighthouse,  fife 
V*  hundred  pounds."     If  the  lighthouse  should  be  let  by 

the  appellant  without  the  tolls,  it  would  be  worth  six 
pounds  a-year,  to  be  rented  by  a  third  person.  If  let 
together  with  the  tolls,  it  would  be  worth  500/.  a-year, 
to  be  rented  by  a  third  person.  The  questions  for  the 
opinion  of  the  court  of  King's  Bench  are : — First 
whether  the  rent  that  would  be  given  on  a  demise  of 
all  the  tolls^  together  with  the  lighthouse,  ought  to  be 
taken  as  the  rateable  value  of  the  lighthouse.  If  so^ 
the  order  of  the  sessions  to  be  confirmed.  Secondly, 
whether  the  rent  that  would  be  given  for  any  portion  of 
the  said  tolls,  ought  to  be  added  to  that  which  would 
be  given  for  the  lighthouse  alone,  in  estimating  the 
rateable  value  of  the  said  lighthouse ;  if  not,  the  asaeee- 
ment  on  the  present  appellant  in  respect  of  such  light- 
house, to  be  reduced  to  six  pounds.  Thirdly,  whether 
the  rent  that  would  be  given  for  the  tolls  paid  by  ship 
coming  withip  the  township  of  Tynemouth,  such  tolb 
being  less  in  amount  than  the  expenses  incurred  within 
that  township  on  account  of  the  said  lighthouse,  oagbt 
to  be  added  to  the  rent  that  would  be  given  for  the 
lighthouse  alone,  in  estimating  the  rateable  value  of  the 
said  lighthouse ;  if  so,  the  assessment  on  the  present 
appellant,  to  be  reduced  29/.  35.  9(L 

Parke  and  Ingham,  in  support  of  the  rate,  contended 
that  the  privilege  of  having  the  light,  being  identified 
with  the  lighthouse  itself,  must  be  considered  as  giviaS 
an  additional  value  to  the  building,  and  on  that  ground 
rateable  to  the  extent  of  the  increased  value.    They  e^^' 
deavoured  to  distinguish  this  case  from  Rex  v.  Coke{(M^9 

(a)  Ante,  217  ;    S.  C.  8  D.  &  R,  666.    5  B.  &  C.  797. 
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tad  relied  upon  Rex  y«  Rebowe  (a).  Rex  v.    Tyne" 
jiumth(b).  Rex  v.  St.  Nicholas,  Leicester  (c).  Rex  v. 
^eyne  (d).  Rex  v.  The  New  River  Company  (e),  and 
▼.  The  Birmingham  Gas-light  and  Coke  Com- 

Brougham  and  J5.  Alderson,  contrs^,  after  citing  and 

lying  upon  Rex  v.  Coke,  as  a  decisive  authority,  to 

that  the  lighthouse  was  not  rateable  in  respect  of 

light  communicated  from  it  to  ships  at  sea,  were 

>ped  by  the  Court. 

Baylby,  J.  (g) — I  cannot  distinguish  this  case  from 
▼.  Coke,    There  the  Court  decided,  that  a  light- 
is  rateable  only  as  a  house^  and  that  if  any  body 
in  it,  the  occupier  was  to  be  rated  as  a  house- 
r,  and  that  the  value  of  the  tolls  ought  not  to  be 
ided.     Upon  what  principle  was  that  case  so  de- 
Because  the  value  of  the  tolls  arose  not  from 
building,  nor  from  any  thing  of  necessity  connected 
it,  but  from  the  power  of  communicating  light 
the  building  to  ships  which  are  at  sea.     Here  the 
is  the  thing  for  which  the  whole  payment  of  the 
is  made,  and  I  think  that  if  the  act  of  parliament 
itioned  in  this  case  makes  any  distinction  between 
us  case  and  Rex  v.  Coke,  it  affords  an  additional  rea- 
why  this  lighthouse  should  not  be  burthened  with 
ipoor  rate,  because  that  act  shews  that  the  legislature 
ndered  it  as  being  a  public  benefit,  to  be  compen- 
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(a)  1  Const,  115.    Bott,  142. 

(»)12£ast,46. 

(c)  Cald.  262. 

(i)  4  T.  R.  543. 

(e)  1  M.  &  S.  507. 


(/)  Ante,  vol.  ii.,  735.     1  B. 
&  C.  506. 

(g)  Abbott,  C.  J.,  had  left  the 
Court,  to  hold  Nisi  Prius  sittings, 
and  Holroyd,  J.,  was  gone  to 
chambers. 


The  Kino 

V. 
FOWKE. 
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1626.  sated  for  by  a  public  charge.  If  a  toll  is  to  be  lefiei 
upon  the  proprietors  of  all  ships  passing  the  lightbosie, 
in  proportion  to  the  benefit  which  they  receive  ther^- 
from,  the  profits  of  the  proprietor  of  the  lighthoose  wiD 
be  diminished,  if  you  take  from  him  in  the  shape  of 
poor  rate  part  of  that  which  is  contributed  by  the  pro- 
prietors of  the  ships,  and  therefore  in  order  to  enabk 
him  to  keep  up  his  light,  he  must  of  necessity  reqnke 
a  larger  contribution  from  the  ship-owners,  which  would 
be  contrary  to  public  policy,  and  the  provisions  of  As 
act  of  parliament.  Rex  v.  Coke,  establishes  that  a 
lighthouse  is  properly  exempted  from  poor  rates.  As 
ccmveyance  of  light  from  the  building  bdng  nothing 
more  than  a  mode  of  carrying  on  a  species  of  trade; 
and  on  the  authority  of  that  case,  I  think  the  rate  npoB 
the  tolls,  as  a  part  of  the  profits  of  this  lighthouse^ 
must  be  quashed. 

LiTTLBDALB,' J. — I  am  of  the  same  opinion,  for  Ae 
reasons  given  by  my  brother  Bayley,  and  I  do  not 
think  it  necessary  to  enter  more  fully  into  the  groonlB 
of  our  decision. 

Order  of  Sessions  quashed  for  insufficieneyi 
and  the  Rate  ordered  to  be  sent  back  to 
be  amended,  by  reducing '  the  charge 
made  and  assessed,  to  the  sum  of  ^^ 
Pounds. 
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The  King  v.  The  Inhabitants  of  Tonbridgb. 

^Y  an  order  of  two  Justices,  John  Hazeii  and  Mary  Where  a 

wife,  were  removed  from  Tonbridge  to  Lamberhurst,  K2«  atAe  * 

in  the  county  of  Kent.     On  appeal,  the  sessions  Annual  rent  of 

»hed  the  order,  subject  to  the  opinion  of  this  Court  daytoMichael- 

the  following  case : —  mas  1 821 ,  and 

Upon  the  neanng  of  the  appeal,  it  was  proved  on  the  other  boose 
of  the  parish  of  Tonbridge,  that  the  paupers,  John  maS'mfto^" 
//and  Mary  his  wife,  had  been  removed  in  1812,  Lady-dayi822, 
the  parish  of  Frant  to  the  patish  of  Lamberhurst,  rent  of  9/?  and 

f  an  order  of  removal,  against  which  no  appeal  had  <ln"ng  the 

,      ^      1  r    L  ,.  1^     wholeofboth 

prosecuted.    On  the  part  of  the  appellant  pansh^  periods  was 

was  proved  that  the  pauper  John  Hazell,  about  ^i^^*^5* 

laelmas  1816,  took  a  cottage  situate  in  the  parish  of  den  ground  at 

bobridge,  of  one  Douch,  for  a  year,  at  the  yearly  rent,  2^  ^ut  had  ' 

of  the  value  of  8/.  10s.     At  Michaelmas  1817,  he  agreed  with  a 

e  a  fresh  agreement  for  the  cottage  for  one  year,  at  that  the^ 

annual  rent  of  8/.,  and  continued  to  hold  and  occupy  "^onld  share 
,  .  .  the  expense 

from  that  time  until  Michaelmas  1821,  paying  a  rent  and  the  profits 

«f  8/.  per  annum  only  for  it,  from  Michaelmas  1817.  ^J^^'^^^" 
At  Lady-day  1821,  he  took  a  garden  also  situate  in  the  garden  ground, 
pmsh  of  Tonbridge,  for  a  year,  at  the  yearly  rent,  and  ngp  paid^alf 
k  the  value  of  2/.  2s.    He  agreed  with  one  William  ^^  'en*  to  ^e 
Haynard,  that  they  should  share  the  expenses  and  pro-  latter  ]4id  the 
Its  arising  from  the  cultivation  of  the  garden.     May-  J^^Slorf  — 
uird  paid  to  Hazell  half  of  the  rent,  but  the  latter  paid  Held  that  no 
lie  whole  of  the  rent  to  the  landlord,  who  was  not  (to  gained  by  ^** 
be  knowledge  of  Hazell)  aware  of  the  partnership,  operation  of 
lie  garden  was  thus  occupied  for  a  year,  until  Lady-day  c.  50. 
822,  and  the  rent  paid  for  the  whole  year.    At  Michael- 
las  1821,  Hazell  having  quitted  Douches  house,  took  a 
onse  situate  in  the  parish  of  Tonbridge,  of  one  Law- 
mee,  for  a  year,  at  the  yearly  rent  of  9/.,  and  he  occu- 

VOL.    IV.  s 
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1826.        pied  it  from  that  time  until  his  removal  in  1825,  and 

The  Kino      P*^^  ^^®  ^^^^  ^^^  *^  during  the  whole  time.    The  ques- 
V-  tion  for  the  opinion  of  the  Court  is«  whether  the  pauper 

X  lie 

Inhabitamts  gained  a  settlement  by  renting  a  tenement,  by  operation 
-     ^^  of  the  statute  69  Geo.  3,  c.  50. 

JLOKBRIDOB* 

At  the  sittings  after  Trinity  term,  the  case  was  argued 
by  Bollandf  and  X).  Pollock^  in  support  of  the  order  of 
sessions,  and  by  Marsham,  against  it. 

In  support  of  the  order  of  sessions  it  was  contended, 
on  the  authority  of  Rex  y.  North  Collingham{a),AA 
by  operation  of  the  59  Geo.  3,  c.  50,  a  settlement  might 
be  gained  under  different  holdings,  and  that  even  where 
there  was  an  under-letting  of  part  of  the  tenement,  as  in 
this  case,  that  circumstance  made  no  difference.  In 
this  case  it  was  clear  that  the  pauper  was  tenant  of  the 
whole  garden ;  and  if  so,  then  he  rented  a  tenement 
consisting  of  a  house,  or  building,  and  of  land,  froa 
Lady-day,  1821,  to  Michaelmas,  1821,  of  the  annul 
value  of  10/.  2s.;  and  of  the  annual  value  of  11/.  2f.', 
from  Michaelmas,  1821,  to  Lady-day,  1822. 

Contra,  it  was  argued,  that  this  case  was  distinguish- 
able from  Rex  v.  North  Collingham,  by  reason  that,  in 
that  case,  the  pauper  held  the  house  or  building  for  the 
whole  year,  during  which  he  occupied  the  land.  Here 
there  was  no  period  of  a  year  during  which  the  pauper 
held  the  house;  and  if  so,  then  no  settlement  was 
gained  by  operation  of  the  statute  59  Geo.  3,  c.  50. 
By  that  statute,  in  order  to  gain  a  settlement,  the  tene- 
ment must  consist  of  a  house  or  building,  held  for  s 
year,  or  of  land  occupied  for  a  year,  or  of  both.  If  i^ 
consists  of  both,  the  house  and  the  land  must  be  held» 
and  the  land  occupied  for  a  year.  Here,  though  th« 
land  was  occupied  for  a  year,  there  was  no  concurrent 

(a)  Ante,  vol.  ii.,  743.     1  B.  &  C.  578. 
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lolding  of  the  house  for  the  same  year.     But  even  sup-        1826. 
losing  this  to  be  no  objection,  still  the  house  and  land     xhTKiNG 

ogether,  were  not  of  the  annual  value  of  10/..  and  that  v. 

The 
ikes  the  case  out  of  the  statute ;  for  here  the  house   Inhabitant 

ccupied  by  the  pauper  from  Lady-day  to  Michaelmas,  o^ 

821,  was  only  of  the  annual  value  of  8/.,  and  the 

loiety  of  the  garden,  jointly  occupied  with  Maynard, 

ras  no  more  than  of  the  annual  value  of  one  guinea ; 

D  that,  in  either  way  of  viewing  the  case,  no  settlement 

ras  gained. 

The  Court  took  time  to  consider  of  the  case,  and 
ndgment  was  now  delivered  by 

Bay  LEY,  J. — ^This  was  a  settlement  question  between 
lie  parishes  of  Tonbridge  and  Lamberhurst,  depending 
D  the  69  Geo.  3,  c.  6O4  The  facts  were  these : — ^The 
aaper  was  removed  to  Lamberhust  in  1812,  and  there 
ras  no  appeaU  In  1816  he  took  a  cottage  in  Ton- 
mdge,  at  8i.  10s.  per  annum;  but  in  1817  the  rent 
ns  reduced  to  8/.  He  continued  in  that  cottage  till 
Michaelmas,  1821.  At  Lady-day  preceding  (in  1821),. 
^  took  a  garden  at  2/.  2«.  a-year  ;  but  he  agreed  with 
>Q6  Maynard,  that  the  expense  and  profits  should  be 
(bared  between  them.  The  garden  was  occupied  a  year, 
uid  the  rent  paid.  At  Michaelmas,  1821,  when  he 
{nitted  the  house  at  8/.  a-year,  he  entered  upon  ano- 
ther at  the  yearly  rent  of  9/.,  which  he  occupied  till 
1826.  So  that  from  Lady-day,  1821,  to  the  Michael- 
'Qaa  following,  he  had  the  garden  and  the  8/.  house, 
^  from  Michaelmas,  1821,  to  Lady-day,  1822,  he 
M  the  garden  and  the  9/.  house ;  and  it  is  only  from 
'^y-day,  1821,  to  Lady-day,  1822,  that  there  is  any 
Pretence  for  saying  he  had  10/.  a-year.  By  69  Geo.  3> 
^•50  (which  operated  from  2d  July,  1819),  no  settle- 

s2 
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1826.        ment  shall  be  gained  by  dwelling  40  days  in  any  tene 
The  King     ^^^^  rented,  unless  such  tenement  consist  of  a  house  o 

V-  building  in  the  parish  or  township,  being  a  separate  anc 

The 
Inhabitants   distinct  dwelling-house  or  building,  or  of  land  there,  oi 

^^  of  both,  bond  fide  hired  at  10/.  a-year,  for  a  whole  year] 

nor  unless  such  house  or  building  shall  be  held,  and 

land  occupied,  and  the  rent  for  the  same  actually 

for  one  whole  year  at  the  least,  by  the  person  hiring  i 

same.     One  of  the  requisites,   therefore,  under 

statute,  in  the  case  of  land,  was,  that  it  should 

occupied  by  the  person  hiring  it  for  one  whole  year  i 

the  least.     A  distinction  is  made  in  that  statute 

tween  houses  and  buildings  on  the  one  hand,  and 

on  the  other ;  and  though  this  distinction  is  rei 

by  the  6  Geo.  4,  as  to  settlements  subsequent  to 

period  from  which  that  statute  operates,  it  must  still 

attended  to  in  cases  of  previous  settlements.     By 

59  Geo.  3,  c.  50,  it  was  required,  in  case  of  a  house 

building,  that  it  should  be  held  for  a  year  by  the 

hiring  it;  in  the  case  of  land,  that  he  should  oct 

In  the  case  of  houses  and  buildings,  therefore,  so  as 

tenure  subsisted,  it  was,   in  this  respect,  before 

statute  of  6  Geo.  4,  c.  57,  sufficient;  so  that  und( 

letting  a  part  of  a  house  or  building  would  not  hav 

prevented  a  settlement ;  and  that  point  was  according 

so  decided  in  Rex  v.  North  Collingham  (a),  which  in 

cited  in  the  argument.     But  in  the  case  of  lands,  tk 

person  hiring  was  to  occupy  for  the  year.     Did  d 

pauper,  then,  occupy  the  garden  for  the  whole  yeal 

It  is  stated  in  the  case,  that  though  the  pauper  to( 

the  garden,  it  was  agreed  between  him  and  Maynm 

that  they  should  share  the  expense  and  profit.     It 

also  stated,  that  Maynard  paid  the  pauper  half  the  re 

and  that  the  garden  was  thus  occupied.     It  is  not 

(a)  AfUe^  vol.  i.,  393  ;  S.  C.  2  D.  &  R.  743.     1  B»  &  C,  578. 
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terms  stated  that  there  was  a  joint  occupation ;  bat  as        1826. 

Maynard  was  entitled  to  participate  in  the  occupation,     ^^^  ^^^^ 

we  think  it  must  be  taken  that  he  did.  and  if  so.  the  «. 

.  The 

pauper  cannot  be  considered  as  occupying  more  than  a   Inhabitants 

moiety  of  the  garden.  Unless  the  garden  was  sepa-  _  ^^ 
ntely  occupied  by  the  pauper  the  whole  year,  no  settle- 
ment was  gained.  We  are  therefore  of  opinion,  that 
there  was  no  settlement  in  Tonbridge,  that  the  settle- 
ment in  Lamberhurst  remained,  and  that  the  order  of 
Kssions,  which  quashed  the  removal  to  Lamberhurst, 
on  the  ground  of  a  settlement  in  Tonbridge,  cannot  be 
upported. 


Order  of  Sessions  quashed. 


The  King  v.  The  Inhabitants  of  Carshalton. 

uY  an  order  of  two  justices,  Charlotte  Long,  widow, 
and  her  two  children,  were  removed  from  Carshalton  to 
Wandsworth,  both  in  the  county  of  Surrey*  On  appeal, 
the  sessions  quashed  the  order,  subject  to  the  opinion 
of  this  Court,  on  the  following  case :  -* 

Thomas  Long,  the  husband  of  the  pauper,  who  was 
previously  settled  by  apprenticeship  in  the  parish  of 
Wandsworth,  at  Lady-day,  1824,  came  with  his  family 
to  reside  in  a  house  in  the  parish  of  Carshalton,  which 
^^  had  hired  of  his  father-in-law,  Daniel  Tarling,  by 
^e  year,  at  the  rent  of  14/.  He  put  his  own  furniture 
u^to  the  house,  and  continued  to  reside  there  until  July* 
1825,  when  he  died  in  possession.  During  his  lifetime 
^more  than  the  sum  of  265.  was  paid  by  him  on  ac- 
<^<HKit  of  the  rent.     His  widow,  after  his  death,  con- 


A  person 
hiring  and  oc- 
cupying a  10/. 
tenement  for 
more  than  a 
Year,  and  after 
his  death,  the 
rent  is  paid 
out  of  the 
proceeds  of 
the  sale  of  his 
effects,  gains 
no  settlement 
either  under 
the  59  Geo.  3, 
c.  50,  or  the  6 
Geo.  4,  c.  57. 
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1826.         tinued  to  reside  in  the  house  in  question,  until  the  mootb 
'YheKisc     ^^ September  following,  when  Daniel  Tarling,  the land- 
V*  lord,  put  a  distress  into  the  premises,  under  which  he 

seized  the  furniture  and  goods  which  had  been  put  in 
by  Thomas  Long,  and  the  same  were  afterwards  sold 
and  purchased  by  the  said  Daniel  TarUng,  for  the  sm 
of  121.  I5s.,  upon  which  the  following  recmpt  mi 
given  :—  "  Received  from  Mr.  Savage,  of  Tosting,  fli 
advance  of  goods,  the  sum  of  12/.  Ids.,  for  balance rf 
rent  due  from  Mr.  Thomas  Long,  to  Midsummer,  18K 
Daniel  Tarling." 

Barnewall,  in  support  of  the  order  of  sessions.    Ik 
pauper  is  entitled  to  a  derivative  settlement  from  ht. 
husband,  either  under  the  69  Geo.  3,  c.  50,  or  by  tbj 
old  statute,  13  and  14  Car.  2,  which  became  pro  fimli 
revived  in  the  interval  between   the    passing  of  tk^ 
59  Geo.  3,  c.  50,  and  the  6  Geo.  4,  c.  57.     First,  under 
the  59  Geo.  3,  c.  50,  the  pauper's  husband  cleadf 
rented  and  occupied  a  house  of  10/.  a  year,  for  moK 
than  the  term  of  one  whole  year,  namely,  from  Lady- 
day,  1824,  to  July,  1825,  when  he  died  in  possessioB* 
The  question  then  is,  whether  the  circumstances  of  the 
rent  not  having  been  paid  during  his  lifetime,  preveott^ 
the  completion  of  the  settlement.     It  is  submitted,  tbs^ 
the  remainder  of  the  rent  having  been   paid  by  ib^ 
money  arising  from  the  sale  of  his  effects  after  his  dettbi 
reasonably  satisfies  the  provision  of  the  statute,  wluob 
requires,  that  the  rent  shall  be  paid  for  one  whole  year* 
Suppose  the  pauper  had  given  a  promissory  note  for  ib^ 
rent,  which  did  not  become  due  until  after  his  deall^* 
and  it  was  then  paid  by  his  administrator  out  of  bi^ 
effects,  woij|ld  not  that  be  sufficient  to  satisfy  the  statute  * 
But,  secondly,  there  was  a  residence  on  the  tenemei'"' 
by  the  pauper's  husband  for  40  days,  in  the  interr^ 
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reen  the  59  Geo.  3,  and  the  6  Geo.  4,  c.  67,  such  as         i836. 
gain  him  a  settlement  under  the  statute  12  and 


The  KiKG 


Car.  2,  which  became  revived  during  that  period.  v. 


statate  6  Geo,  4,  c.  57,  which  received  the  royal 
It  on  the  22d  June,   1826,  recites  the  59  Geo.  3, 
SO,  and  then  repeals  that  statute,  without  making 
provision  for  such  cases  as  might  arise  in  the  in- 
between  the  passing  of  the  two  acts.    The  statute 
Geo.  3,  operated  pro  tanto  as  a  repeal  of  the  13  and 
Car.  2,  which  conferred  a  settlement  by  a  residence 
forty  days  on  a  10/.  tenement.    In  Com.  Dig.  Par- 
mi,  (R)  9,  it  is  laid  down,  that  '*  an  act  which 
a  statute  by  which  another  was  repealed,  will  be 
^nriver  of  the  statute  which  was  repealed  ;"  and  Lord 
says  {a)f  the  old  law  becomes  thereby  revived,  as 
[ihe  mere  repealing  statute  had  never  been  passed.    It 
rs  therefore  in  this  instance,  that  as  the  pauper  re- 
fer forty  days  on  a  10/.  tenement  in  the  interval 
reen  the  two  statutes  alluded  to,  he  gained  a  settle- 
it  under  the  12  and  13  Car.  2,  which  thus  became 
red.     [Bayley,  J.    See  the  extent  to  which  that 
Lent  might  be  pushed.     Suppose  by  a  statute  of 
tabeth  it  was  made  felony  without  benefit  of  clergy, 
liteal  to  the  value  of  40s.  in  a  shop ;  that  by  the  10th 
>.  3,  the  same  offence  was  made  clergyable,  and  that 
the  20th  Geo.  3,   the  10th  Geo.  3,  was  repealed, 
according  to  your  argument,  an  offence  of  that 
ription,  which  was  committed  between  the  passing 
the  two  latter  acts,  but  not  brought  to  trial  till  after 
repealing  act  passed,  would  be  an  offence  not  cler- 
»le]  ?   SUU,  the  Court  would  be  bound  to  act  upon 
law  as  it  then   stood.     Assuming  that  this  case 
Bmes  within  the  operation  of  the  6  Geo.  4,  c.  57,  then 
Lis  clear  that  the  facts  found  would  establish  the  set- 

(a)  12  Rep.  8. 


Carsualtoji. 
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1826.        tiement  according  to  the  provisions  of  that  act.    The 

The  Kino     7^^^*^  ^^^  ^^^  ^^^  become  due  until  the  25th  Septem- 
V-  ber,  1825,  and  the  statute  6  Geo.  4,  passed  in  June, 

1825.  That  statute  only  requires  that  the  rent  shall 
be  paid  for  the  term  of  one  whole  year  at  the  least,  and 
does  not  say  that  it  shall  be  paid  by  the  party  reotiog 
the  house.  Here,  then,  as  the  rent  was  in  fact  paid 
out  of  the  pauper's  assets,  though  not  in  his  lifetimei 
the  provisions  of  the  statute,  which  was  in  force  whci 
the  rent  became  due,  were  substantially  complied  with. 

Thesiger^  contril.     It  is  submitted,  that  the  order  of 
sessions  must  be  quashed.     This,  it  is  to  be  remem- 
bered, is  a  question  of  derivative  settlement,  and  their 
fore,  unless  the  pauper's  husband  had  actually  gained  t 
settlement  in  the  parish  of  Carshalton  at  the  time  of  his 
death,  the  order  cannot  be  supported.    The  questicn 
depends   upon  the  construction  to  be  given  to  the 
59  Geo.  3,  c.  50.     By  that  statute,  three  things  mmi 
concur,  before  a  settlement  can  be  gained  under  it  by 
renting  a  tenement.     First,  the  tenement  must  be  d 
the  value  of  10/.  at  the  least ;  second,  it  must  be  occO' 
pied  for  one  whole  year ;  and  third,  there  must  be  th^ 
payment  of  lOZ.  at  the  least,  for  a  year,  '*  by  the  perso^ 
hiring  the  same."    The  first  two  requisites  had  bee<^ 
complied    with   by  the  pauper's  husband   before  hi^ 
death  ;  but  not  the  third.     Payment  of  the  rent  out  o^ 
his  effects  after  his  death,  is  not  sufficient,  because  ^^ 
must  be  a  payment  by  the  person  hiring  the  tenemen'^* 
If,  indeed,  the  distress  had  been  made  before  the  pat^*^ 
per's  death,  then  it  might  be  admitted,  that  the  statu^^ 
would  have  been  substantially  complied  with.    Aft^^ 
his  death,  the  effects  on  the  premises  became  the  prc^^ 
perty  of  some  other  person,  and  therefore  it  cannot  f^ 
said  that  it  was  a  payment  out  of  the  proceeds  of  h^^ 
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goods.    The  question  is,  whether  the  pauper  had,  in        i^^^- 

hct,  personally  complied  with  all  the  requisites  of  the     j^  j^i^^. 

mRtnte  before  his  death.    It  is  clear  that  he  had  not,  ^      ^^ 

Caeihalton. 

lid  therefore  there  is  an  end  to  this  as  a  derivative  set- 
lement.  If  the  argument  on  the  other  side  could  pre- 
kttly  it  would  come  to  this^  that  a  man  may  gain  a  post- 
pmous  settlement ;  which  would  be  rather  a  new  pro- 
iti<Hi  in  settlement'law.  If  the  pauper  did  not  gain 
settlement  before  death,  he  did  not  afterwards.  At 
time  of  his  death,  the  settlement  was  inchoate ; 
jod  the  payment  of  the  rent  out  of  his  effects  afler- 
Intrds,  cannot  perfect  the  settlement  by  relation  back  to 
|k  time  when  he  was  alive.  This  is  a  much  weaker 
tlian  Rex  v.  Ampthill  (a),  where,  though  the  rent 
actually  paid  by  the  pauper  himself,  yet,  inasmuch 
it  was  not  paid  until  he  was  removed  to  another 
,  the  Court  held,  that  still  he  did  not  gain  a  set- 
ent,  the  rent  being  paid  when  it  was  too  late.  Then 
to  the  second  point,  the  effect  of  the  6  Geo,  4,  was 
absolutely  to  repeal  the  69  Geo.  3.  All  that  it  did 
to  let  in  the  old  law,  from  the  time  of  the  repeal. 
if  that  statute  were  absolutely  repealed,  the  effect 
kmld  be  to  annul  all  acts  done,  and  destroy  every 
il^i  acquired,  under  it.  But  assuming  the  argument 
m  the  other  side  upon  this  point  to  have  any 
fettght,  still  on  this  occasion  it  is  wholly  irrelevant, 
kcause  the  6  Geo.  4,  c.  67,  received  the  royal  assent  on 
he  22nd  June,  three  months  before  the  rent  was  paid, 
■id  therefore,  according  to  Rex  v.  St.  Mary-le-bone  (6), 
10  settlement  could  be  gained,  inasmuch  as  it  was  in- 
Mnplete  at  the  time  the  statute  came  into  operation. 

Abbott,  C.  J. — I  am  of  opinion,  that  the  order  of 
nsions  must  be  quashed.  The  question  is,  whether 
he  pauper  had  a  derivative  settlement  from  her  husband  ; 

(•)  Jjil0^  Tol.  ii.,  297 ;    S.  C.4D.&R.  447.   2B.&C.847. 
(»)4B.&A.681. 
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1826.        or  in  other  words,  whether  the  husband  had  acquired  a 

«J^:^'      settlement  in  Carshalton  at  the  time  of  his  death.   I 
Ine  lv!NG 

V.  think  he  had  not,  whether  we  consider  the  59  Geo.  3, 

'  or  the  6  Geo.  4,  as  the  governing  law.  It  is  true  he 
occupied  the  tenement  for  more  than  a  year,  but  he 
died  before  the  rent  of  10/.  was  paid  by  him,  which  ii 
the  language  of  the  59  Geo.  3 ;  nor  was  there  any  pay- 
ment of  one  whole  year's  rent,  as  required  by  the  6  Geo.i, 
at  the  time  of  his  death ;  and  I  think  that  the  sub«- 
quent  payment  by  means  of  the  sale  of  his  goods,  is  ool 
sufficient  to  satisiy  the  requisites  of  that  statute.  Thei»> 
fore,  whichever  statute  is  to  be  considered  as  the  go- 
verning law,  he  had  acquired  no  settlement  in  Carshil- 
ton,  which  he  could  communicate  to  his  wife. 

Bayley,  J.,  HoLROYD,  J.,  and  Littleoale,  Jn 
concurred. 

Order  of  Sessions  quashed. 


The  King  v.  Thomas  Muttershaw  Hubball,  Esq. 

Quo  war-  QuO  WARRANTO  information  against  the  defend- 
tionforusurp^  ant,  for  usurping  the  office  of  a  justice  of  the  peace 
ing  the  office    within  the  borough  of  Stafford.     The  plea  set  out  a 

of  justice  ,  ,   i, 

within  the        charter  of  12  Jac.  I,  by  which  that  king  granted,  that 

borough  of 

S.     Plea,  that  the  defendant  was  elected  at  a  corporate  meeting  where  a  majority 
of  the  aldermen  and  capital  burgesses  were  present.     Replication,  that  at  the  sup" 
posed  election,  five  capital  burgesses  (naming  them)  and  no  others,  were  present, 
and  that  they  were  not  the  major  part  of  the  capital  burgesses.     Rejoinder,  that  ^X 
the  election,  besides  the  five  capital  burgesses  named  in  the  replication,  there  w^ 
present  K,  and  T.,  being  then  capital  burgesses,  and  that  the  five  capital  hurgessc^ 
named  in  the  replication,  together  with  K.  and  T.,  were  the  major  part  of  thecapi^^ 
burgesses.    Sur- rejoinder  that  X.  and  T.,  before  the  election  of  the  defendant,  b^ 
been  elected,  admitted  into,  and  exercised  the  office  of  aldermen,  and  at  theel^^ 
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le  corporation  of  Stafford  should  consist  of  a  mayor, 

in  aldermen,   and   ten  capital  burgesses;    that  the      TbelciNo 

layor,  aldermen,  and  others  of  the  common-council  of  v. 

lie  borough  for  the  time  being,  or  the  greater  part  of 

kern,  of  whom  the  mayor  for  the  time  being  was  to  be 

iBe,  should  have  full  power  to  chuse-  and  nominate 

pithin  the  borough  two  of  the  aldermen  of  the  borough  . 

br  the  time  being,  to  be  the  justices  within  the  borough 

kr  one  whole  year.     The  plea  then  stated  the  accept- 

Isce  of  the  charter  by  the  corporation,  and  that  on  the 

ftarter  day  in  1825,  the  then  mayor»  and  divers  to  wit, 

h  of  the  aldermen,  and  divers,  to  wit,  six  others  of 

ke  common-council  of  the  borough,  to  wit,  six  of  the 

Kpital  burgesses  of  the  borough  for  the  time  being, 

key  being  the  major  part  of  the  mayor,  aldermen,  and 

Bq)ital    burgesses  of  the    borough,    did,    within  the 

borough,  chuse  and  nominate  the  defendant,  being  one 

t  the  aldermen  of  the  borough  for  the  time  being,  to 

|e  one  of  the  justices  of  the  peace  within  the  borough, 

k  one  whole  year  then  next  following ;  and  that  he, 

iter  he  was  so  nominated  and  chosen,  took  the  requisite 

nth,  and  was  thereupon  duly  admitted  into,  and  did 

like  upon  himself,  the  office  of  justice  of  the  peace 

nthin  the  borough,  8cc.,  and  by  that  warrant  exerciae 

k  office.    To  this  plea  there  were  several  replications ; 

lit  the  points  discussed  at  bar,  and  decided  by  the 

DoQit,  arose  upon  the  demurrer  to  the  pleadings  fol- 

biriiig,  upon  the  sixth  replication.      That  replication 

Idd  of  the  defendant  were  present  as  aldermen,  and  that  before  the  defendant's 
fectioQ  two  other  persons  were  elected,  and  admitted  as  capital  burgesses  in  the 
oom  and  stead  of  K.  and  T.  Rebutter,  that  at  the  election  of  IT.  and  T.  as  alder- 
Nft  of  the  borough,  the  major  part  of  the  aldermen  were  not  assembled,  and  that 
Iv  the  election  of  K.  and  T,,  and  before  the  election  of  the  defendant  as  justice, 
id  whilst  K.  and  2\  exercised  the  office  of  aldermen,  quo  warranto  informations 
nv  filed  against  them,  and  judgment  of  ouster  given,  with  a  denial  that  X.  and 
terer  were  aldermen  : — Held,  on  demurrer,  that  A.  and  T.  were  not  good  capital 
Bgenes,  though  they  had  been  ousted  from  the  office  of  aldermen ;  and  judgment 
rtheCxown. 
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1826.        alleged,  that  at  the  supposed  election  of  the  defendant 
jheKrso     '^  ^®  pleas  mentioned,  the  following  persons  and  no 
V*  others  were  present,  and  attended  as  capital  burgesses 

of  the  borough,  viz. :  J.  Shaw,  J.  Griffin,  J.  MarJif 
E.  Worsey,  and  J.  Rogers ;  and  that  the  said  persons  who 
so  attended  and  were  present  as  capital  burgesses  at  the 
said  supposed  election  of  the  defendant,  were  not  the 
major  part  of  the  capital  burgesses  of  the  borough; 
and  this,  &c.  Rejoinder,  that  at  the  said  election  of 
the  defendant,  the  said  J.  Shaw,  J.  Griffin,  J.  MarAf 
£.  Worsey,  and  J.  Rogers,  being  dtpital  burgesses  of 
the  borough,  attended  and  were  present  as  in  the  re- 
plication mentioned ;  and  that  over  and  above  anl 
besides  the  said  five  last-mentioned  burgesses,  K 
Knight,  and  R,  Turnock,  being  then  capital  burgeasei 
of  the  borough,  attended  and  were  present  at  the  same 
election,  and  that  the  said  five  capital  burgesses  of  the 
borough,  who  so  attended  and  were  present  at  thai 
election,  and  the  said  E.  Knight,  and  R.  Turnock,  ee 
then  being  capital  burgesses  of  the  borough,  were  the 
major  part  of  the  capital  burgesses  of  the  borough. 
And  this,  &c.  Sur- rejoinder,  that  £mgA^  and  2'umock, 
before  the  supposed  election  of  the  defendant,  weie 
respectively  elected  and  chosen  aldermen  of  the  borougbi 
and  had  taken  their  corporal  oath  as  aldermen  of  the 
borough,  and  had  been  admitted  into  the  office  of  alder- 
men of  the  borough ;  and  that  Knight  and  TumoA 
had  from  thence  hitherto  exercised  the  office  <h 
aldermen  of  the  borough,  and  at  the  supposed  electioD 
of  the  defendant,  attended  and  were  present  ^ 
aldermen  of  the  borough;  and  that  after  the  said 
election  of  Knight  and  Turnock  as  aldermen,  as  afor^ 
said,  and  before  the  supposed  election  of  the  defendant^ 
two  other  persons,  to  wit,  J.  Hawthorn,  and  J.  Rogf^* 
were  elected  and  chosen  capital   burgesse^,  and  to^ 
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leir  corporal  oath,    and   were    admitted    as    capital         ^^^^' 
of  the  borough,  in  the  room  and  stead  of     jf^^  kino 
ikht  and  Turnock.     And  this,  &c.    Rebutter,  that     ,,    »• 

^  .  HUBBALL. 

the  time  of  the   supposed  election   of  Knight  to 
alderman  of  the  borough,  the  major  part  of  the  al- 
tn  of  the  borough  were  not  assembled  or  present, 
did  meet,  and  that  the  supposed  election  of  Knight 
ibe  such  alderman,  took  place  without  the  major  part 
the  aldermen  of  the  borough  having  assembled,  or 
or  having  been  present  thereat ;  and  that  after  the 
election  of  Knight  to  be  such  alderman,  and 
the  election  of  the  defendant,  and  whilst  Knight 
liaed  the  said  office  of  alderman,  under  a  colour  of 
supposed  election,  and  not  otherwise,   to  wit,   in 
laelmas  term  in  the  6  Geo,  4,  a  certain  information, 
the  nature  of  a  quo  warranto,  was  duly  exhibited 
dost  Knight,  charging  that  he,  on  the  2d  of  October, 
)Geo,  4,  did  use  and  exercise  without  any  legal  war- 
it,  the  office  of  an  alderman  of  the  borough.  See.    And 
ipon,  that  Knight,  in  Hilary  term,  in  the  6  and  7 
K  4,  in  the  year  of  our  Lord  1825,  having  heard  the 
information  read,  disclaimed  the  office  in  the  infor- 
don   specified,  and  could   not  deny  that  he  had 
upon  our  lord  the  King  the  said  office,  and 
ifessed  and  acknowledged  the  said  usurpation,   in 
ler  and   form   as  in  the  said  information  above 
;   and  thereupon  it  was  adjudged  that  the  said 
)^ht  should  not  further  intermeddle  with,  or  concern 
If  in  or  about  the  said  office,  but  that  he  should 
absolutely  prejudged  and  excluded  from  using  or 
lising  the  same.    The  rebutter  then  stated  a  similar 
lation,  and  a  judgment  of  ouster  against  Turnock, 
then  traversed  that  Knight  and  Turnock  ever  were 
elected   and   chosen   aldermen.    And  this,  &c.    De- 
Mirrer  to  the  rebutter,  and  joinder  in  demurrer. 
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1826.  The  case  was  argued  by  Campbell,  for  the  crown,  and 

J^^J^^        R.  Bayly,    for  the  defendant.      The  authorities  cited 

The  Kino  ^  "^ 

t;.  were,  Rexy,  Miller  (a),  Rex  v.  The  Mayor  of  York  {b\ 

HuBBALL.     j^^^^  ^    Allwood  (c).  Rex  v.  Bower  (d),  and  Rex  ?. 
Hughes  (f). 

Abbott,  C.  J. — I  am  of  opinion  that  judgment 
must  be  given  for  the  crown  upon  the  demurrer  to  tb 
rebutter.    The  defendant  alleges,  in  his  plea,  that  bft 
was  chosen  a  justice  of  the  peace  for  the  borough  4 
Stafford,  at  an  assembly  where  a  majority  of  the  aldev 
men  and  capital  burgesses  attended.    The  relator,  it 
one  of  his  replications^  denies  that  the  major  part  of  the 
capital  burgesses  were  present,  and  if  he  had  done  ne 
more,  the  question  now  raised  upon  demurrer  would 
have  arisen  upon  the  evidence.     But  he  goes  further, 
and  in  his  sixth  replication  states,  that  five  persons  bf 
name,  and  no  others,  were  present  as  capital  bui^eeaa 
at  the  election  of  the  defendant,  and  that  five  persooi 
were  not  the  major  part  of  the  capital  burgesses  of  tk 
borough.      Now,  as  five  are  certainly  not  a  majority  of 
ten,  it  may  be  said  that  this  is  an  argumentative  repli- 
cation.    But  if  the  defendant  had  intended  to  insist 
that  it  was  bad  on  that  ground,  he  ought  to  have  de- 
murred specially.     He  does  not  do  so ;  but  goes  on  and 
endeavours  to  shew,  that  more  than  five  persons  did 
attend  as  capital  burgesses ;   and  for  that  purpose  h0 
alleges,  by  way  of  rejoinder,  that  at  the  election  of  the 
defendant,  the  five  capital  burgesses,  named  in  the  ttr 
plication,  attended,  and  that  over  and  above  and  be- 
sides those  five,  Edward  Knight,  and  Robert  Tumock, 
being  also  capital  burgesses,  attended  and  were  pre- 

(a)  6  T.  R.  268.  ((/)  8  D.  &  R.  788. 

(6)  5  T.  R.  66.  (e)  Ante,  vol.  iii.,  250. 

(c)Yelv.  132. 


MICHAELMAS  TERM,  SEVENTH  GEO.  IV.  259 

sent,  and  that  the  five  capital  burgesses  named  in  the         ^^26. 
replication,  and  Knight  and   Tumock,  so  then  being     rj^Q  kivc 
capital  burgesses,  were  the  major  part  of  the  capital  v- 

burgesses  of  the  borough.      In  answer  to  that,   the 
relator  states  in  his  sur-rejoinder,  that«  before  the  elec- 
tion of  the  defendant,   these   two   persons  had  been 
elected,  admitted  to,  and  exercised  the  office  of  alder- 
men, and  that  they,  at  the  supposed  election  of  the 
defendant,  attended,  and  were   present  as  aldermen; 
ind  that  after  the  election  of  these  two  persons  to 
the  office  of  aldermen,  and  before  the  supposed  election 
of  the  defendant,  two  other  persons  were  elected  and 
admitted  as  capital  burgesses  in  the  room  of  Knight 
and  Tumock,     It  may  be  said,  that  his  sur-rejoinder 
ii  also  argumentative  ;    but  the  defendant,  in  order  to 
take  advantage  of  that  objection,  ought  to  have  de- 
murred specially.     Instead  of  that,  he  endeavours  to 
ahew  by  his  rebutter,  that  at  the  time  of  his  elec- 
tion,  Knight   and   Tumock  were   not  aldermen,  but 
capital  burgesses;  for  in  the  rebutter  he  states,  that 
in  Michaelmas  term,   1826,  judgment  of  ouster  was 
obtained  against  them  in  an  information  in  the  nature 
of  quo  warranto,  which  charged  that  they,  in  October^ 
1822,  usurped  the  office  of  aldermen;    and  then   it 
concludes  with  a  traverse  of  the  fact,   that  Knight 
Had  Turnock  ever  were  chosen  aldermen.      It  is  in- 
[  silted,  that  the  legal  effectof  that  judgment  of  ouster, 
Nhs  to  throw  them  back  upon  their  office  of  capital 
I  DQrgesses,  inasmuch  as  they  had  been  improperly  fleeted 
Htdermen.    Now,  that  is  the  very  point  which  was  de- 
^ed  in  the  late  case  of  Rex  v.  Hughes,  and  decided 
^  the  negative  by  my  three  learned  brothers ;   and  no 
^^^Haonable  mind  can  doubt  the  propriety  of  that  deci- 
^n.     It  was  there  decided,   that  these  two   persons 
Irving   accepted    andj  been    sworn   into  the  office  of 
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aldermen^  and  their  places^  as  capital  burgesses,  fill 
Th^KiKo     ^y  other  persons,  it  was  impossible  to  contend  thai 
V.  ^ere  to  be  still  deemed  capital  burgesses,  but  mi 

HUBBALL. 

taken  to  be  aldermen.  It  appears  to  me,  therefore 
upon  this  part  of  the  pleadings,  judgment  mu 
given  for  the  crown. 

Bayley,  J.,  HoLROYD,  J.,  and  Littledal 
concurred. 

Judgment  for  the  Croi 


The  King  v.  The  Inhabitants  of  St.  Margai 

King's  Lynn. 

A  shoemaker  X  WO  Justices  for  the  county  of  Norfolk,  by  < 
Se'mothe^of  ren^o^ed  John  Cotton,  Sarah  his  wife,  and  thei 
a  pauper,  a      children,  from  the  parish  of  St.  Margaret's,  in  I 

bov  to  take  _ 

him' to  learn  ^y^^»  to  the  parish  of  Wolferton.    The  session 

Im  business,  appeal,  quashed  the  order,   subject  to  the  opini 

to  serve  four  this  Court  upon  the  following  case  : 

Swirf  a^  ^^  '^  ^^  proved  that  one  Hoadley,   a  shoemak 

lodge  with  his  friend  of  the  pauper's  mother's  family,  applied  tc 

WM  to^have  and  offered,  if  she  would  agree  to  his  proposal,  tl 

half  what  he  would  take  her  son,  then  a  boy,  to  learn  his  busi 

mother  con-  but  there  were  no  indentures,  on  account  of  her  po 

'h°  bf '  *°^  ed  '^^^  pauper  was  to  serve  for  four  years,  to  boan 

four  years  lodge  with  his  mother  in  St.  Margaret's,  in  Lynn 

te^-^^No      ^^  ^^v®  ^^^^  ^^^^  ^®  earned.     The  pauper  entered 

indentures  this  service ;  worked  in  the  shop  with  the  appren 
were  executed, 

on  account  of  the  poverty  of  the  mother ;  and  no  premium  was  paid.  Held,  tJ 
was  not  a  contract  of  hiring  and  service,  but  a  defective  contract  of  apprenti 
and  that  the  pauper  gained  no  settlement  by  service  under  it. 
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oot  stay  with  his  master  on  a  Sunday,  and  was  not         1S26. 
|ured  to  do  any  work  but  in  the  shop.    The  pauper     t^]^^'  , 
med  in  the    sendee  four  years,    boarding  and  v. 

in  St.  Mfurgaret*8,  Lynn.     Some  time  after  ihbabitavts 
upon  the  service,  Haadky  sent  the  following  ofSr.MAROA- 
\g  by  the  pauper  to  his  mother,  which  was  neither  king's  Lmir. 
iped  nor  signed : — ''  An  agreement  drawn  up  he- 
Mrs.  Cotton  and  Thomas  Hoadiey,  that  the  said 
\omas  Hoadley  is  to  find  her  son,  John  Cotton,  work 
rfour  years,  and  he  is  to  have  half  what  he  earns  all 
>  four  years ;  and  Mrs.  Cotton  to  find  her  son,  John 
ti€m,  every  thing  else  during  the  four  years.''    The 
irt  of    Quarter   Sessions,   considering  the  pauper 
Bed  a  settlement  by  hiring  and  service,  quashed  the 
der  of  Removal* 

Aldersonf  in  support  of  the  order  of  sessions.  This 
I  contract  of  hiring  and  service,  and  not  a  defective 
ilract  of  apprenticeship.  The  terms  of  the  agreement 
irly  shew  that  the  parties  intended  to  create  the  re- 
ba  of  master  and  servant,  and  not  the  relation  of 
irter  and  apprentice.  The  undertaking  by  Hoadley 
.find  the  pauper  work  for  four  years,  is  of  itself  a 
Qtract  of  hiring  and  service.  The  agreement  to  teach 
i  pauper  the  business,  does  not  constitute  him  an 
p^itice.  The  instruction  may  have  been  given  as  a 
Itial  remuneration  for  service,  without  creating  an 
preaticeship ;  Rex  v.  Little  Bolton  (a) ;  and  a  settle- 
mt  may  be  gained  as  an  hired  servant,  although  the 
|ect  of  the  agreement  and  service  be  to  learn  a  trade, 
sr  T.  Hiicham  (6).  The  fact  that  no  premium  was 
d  in  this  case,  is  of  itself  almost  conclusive  to  shew 
A  no  apprenticeship  was  intended.     Rex  v.  Bilbo^ 

i)  Cald.  367.    2  Bott,  221.  (6)  Burr.  S.  C.  482.  pi.  264. 
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1826.         rough  (a),  and  Rex  v.  5^  Mary,  Kidwelly  (i),  n&t 

The  King      cases  extremely  similar  to  the  present  in  all  their  cir- 

J^  cumstances,  except  that  in  each  of  them  a  premium 

IirnABiTANTs    was  paid«  and  it  was  held  in  both  that  the  contract  wu 

of  St.  Mar-    ^^^  ^f  defective  apprenticeship :  but  in  Rex  v.  Blc^ 

KiMo^  Ltkv.  bach  (c),  where  no  premium  was  paid,  and  where  the 

facts  in  other  respects  resembled  the  facts  of  this  caie^ 
the  contract  was  held  to  be  one  of  hiring  and  service. 

Marryatt  and  Manning,  contrd.     The  contract  iij 
this  case  is,  both  in  intention  and  in  terms,  a  defectin 
contract  of  apprenticeship.    In  Rex  v.  Little  Bolton  (A  I 
nothing  was  said  from  which  an  apprenticeship  could  b' 
implied ;  and  in  Rex  v.  Eccleston  {e).  Lord  Ellenbonm^ 
declared  that  he  was  not  convinced  by  the  reasoning  of] 
that  case ;  and  that  if  the  point  was  new,  he  8b< 
think  otherwise :  and  ''  that  where  the  contract  ym,^ 
that  the  master  should  teach  the  other  a  trade,  and  tb 
latter  was  to  do  nothing  ulterior  the  employment  in  tint 
trade,  it  was  a  contract  apprendre,  in  the  true  sense  of 
the  word."    The  true  criterion  is,  whether  the  contract 
is  that  the  one  party  shall  teach,  and  the  other  learn  a 
trade ;  Rex  v.  Rainham  (/),  Rex  v.  Mountsorrell  (g)  I 
and  in  the  former  of  those  cases.  Lord  Kenyon  saidy 
''  no  technical  words  are  necessary  to  constitute  the 
relation  of  master  and  apprentice,  nor  is  it  necessaiy 
that  there  should  be  any  premium  given  to  the  master. 
The  contract  here  was  for  the  master  to  teach,  and  the 
pauper  to  learn,  a  trade  ;  and  that  contract  would  have 
been  perfected  by  the  execution  of  an  indenture,  except 
for  the  poverty  of  the  mother. 

Bayley,  J. — It  seems  to  me  that  the  contract  inthi* 

(a)  1  B.  &  A.  1 15.  (rf)  Cald.  367 ;  2  Bott,  221,  pi.  264. 

(6)  Ante,  vol.  ii.  291 ;  S.  C.  4  (e)  2  East,  298. 

D.  &  R.  309 ;  2  B.  &  C.  780.  (/)  1  East,  531. 

(c)  1  M.  &  S.  370.  (g)  2  M.  &  S.  460. 
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case  was  a  defective  contract  of  apprenticeship^  and  not  a         ^826. 

contract  of  hiring  and  service.     Every  case  of  this  na-  j^^^  y^^^ 
ture  must  be  determined  with  reference  to  its  own  pe- 


NG 


V, 

The 


collar  circumstances.     Where  it  appears  from  all  the  Inhabitants 
circumstances  that  the  parties  at  the  time  of  making:    ^^^^'  ^,^*" 

*^  O  GARET  Sy 

the  contract,  intended  to  create  the  relation  of  master  Kmo's  Ltnn. 
luid  apprentice^  the  contract  must  be  construed  as  one 
cf  apprenticeship,  and  then  if  it  is  a  defective  appren- 
ticeship, no  settlement  can  be  gained  by  service  under 
it.  Where,  on  the  other  hand^  it  appears  that  the  par- 
ties intended  to  create  the  relation  of  master  and  ser- 
Nrant|  the  contract  must  be  construed  as  one  of  hiring 
mod  service,  and  a  settlement  will  be  gained  by  service 
I'luider  it.  The  payment  of  a  premium  is  cogent  evi- 
dence to  shew  that  an  apprenticeship  was  intended ;  but 
it  is  not  conclusive^  and  much  less  is  the  absence  of  a 
firemium,  evidence  to  shew  that  a  contract  of  hiring 
[ted  service  was  intended.  The  written  agreement,  in 
lliis  case,  not  having  been  signed  or  stamped,  must  be 
&d  entirely  out  of  consideration,  and  the  original  ver- 
M  contract,  between  the  master  and  the  pauper's 
mother,  must  alone  be  looked  to  as  evidence  of  the  real 
intention  of  the  parties.  The  proposal,  and  conse- 
qnently  the  purpose  of  the  master,  was  to  teach  the 
fanper  his  trade  ;  and  the  pauper  was  to  serve  him  four 
years  for  that  purpose,  was  to  have  half  of  what  he 
atmed,  and  was  to  board  and  lodge  with  his  mother. 
Ko  indentures  were  executed  on  account  of  the  poverty 
of  the  mother,  but  the  very  fact  that  the  execution  of 
indentures  was  thought  of,  though  not  realised,  shews 
dearly  that  the  parties  did  not  contemplate  the  mere 
elation  of  master  and  servant,  but  did  contemplate  the 
relation  of  master  and  apprentice.  The  case  of  Rex  v. 
^tk  Bolton  {a),  certainly  comes  very  near  the  present. 

(a)  Cald.  367.    2  Bolt,  221.  pi.  264. 

t2 
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There  the  pauper  proposed  to  the  master,  who  wv 

Thekiifo     weaver,   to  teach  him  to  work  counterpanes.     1 

J^  object  of  the  pauper,    therefore,  was  to  be    tan; 

Ihhabitakts  a  trade,  but  the  master  agreed  to  teach  him  c 

^^^^'J!?^*"    upon  the  condition  that  he  should  work  for  a  a 

KivG'8  Ltmk.  period.     In  many  cases,  the  object  of  the  party  bii 

himself  is  to  learn  a  particular  trade,  and  the  instrod 
which  he  receives,  is  given  as  a  partial  remuneration 
his  services.  In  Rex  v.  Burbach  (a)  it  was  agreed,  f 
the  pauper  should  work  for  two  years,  and  have  n 
he  earned,  allowing  his  master  so  much  per  week 
teaching  him.  The  Court  held  that  to  be  a  contrac 
hiring  and  service,  but  upon  the  ground,  that  there  ^ 
nothing  to  shew  that  the  parties  had  intended  to  en 
the  relation  of  master  and  apprentice.  Here  the  n 
tion  of  master  and  apprentice  was  evidently  conti 
plated,  and  indentures  would  have  been  executed 
for  the  poverty  of  the  pauper's  mother ;  and  on  t 
ground  I  am  of  opinion  that  the  contract  here  wa 
defective  contract  of  apprenticeship,  the  service  on 
which  conferred  no  settlement.  The  order  of  sessio 
therefore,  must  be  quashed. 

HoLROYO,  J. — I  am  of  the  same  opinion.  I  thi 
the  intention  of  the  parties,  in  this  case,  was  to  CR 
the  relation  of  master  and  apprentice ;  or,  at  least,  t 
there  is  not  evidence  to  justify  us  in  saying,  that  tl 
intended  to  create  the  relation  of  master  and  servf 
The  case  states  that  the  master,  a  shoemaker,  appi 
to  the  pauper's  mother,  and  offered  her,  if  she  100 
agree  to  his  proposal,  to  take  her  son,  then  a  boy 
learn  his  business.  The  proposal  was  to  teach,  and 
mother  was  to  consider  whether  she  would  accept  1 
proposal.    The  condition  upon. which  the  master] 

(a)  1  M.  &  S.  370. 
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to  teacb  the  pauper  was,  that  the  pauper  should  >^^^^ 

four  years  ;  and  the  purpose  for  which  the  pauper  The  Kimo 

to  serve  four  years  was,  that  he  might  learn  the  ji^^ 

Under  such  circumstances,  I  think  the  ses-  Inhabitants 

were  not  warranted  in  finding  that  the  relation  of  garet's,  ~ 

tr  and  servant  existed  in  this  case,  or  that  the  ^^'*g'«  Lynn. 
served  in  the  character  of  servant,  and  not  of 
prentice ;  for  the  mere  fact  of  service  is  not  enough 
bonsiitute  the  relation  of  master  and  servant. 

jLiTTLBBALE,  J.,  coucurred. 


Order  of  Sessions  quashed. 


^ 


The  Kino  v.  Musson. 

S  was  an  indictment  against  the  defendant,  as       Where  the 
r  of  the  gaol  for  the  county  of  Leicester,  for  a  mis-  ™*sn?^^  ^ 
lOur,  in  refusing  to  deliver  up  to  John  Brooks,  had  exclusive 
of  the  constables  of  the  borough  of  Leicester,  and  wi"hfn^*he"bo- 
liberties  thereof,  pursuant  to  an  order  of  the  court  rough,  but 
[Qos^rtei'  Sessions  of  the  said  borough  and  liberties,  risdiction  with 
sitting,  one  Mary  Lovett,  then  in  the  defendant's  ^^^  ^""^^ 

•  .,  ,     -  magistrates 

ly  in  the  said  gaol,  for  the  purpose  of  the  said  over  the  liber- 

Lavett  being  conveyed  by  the  said  John  Brooks  Joughf-ne^ld", 

said  court  of  Quarter  Sessions  of  the  said  borough  that  for  of- 

liberties,  there  to  take  her  trial  upon  a  bill  of  indict-  nj^ted  whhin 

It  for  felony  found  against  her.  Plea,  not  guilty.  At  ^®  liberties, 

-,-.-.,         °-  -,  ^       •'.         they  might 

trial  before  liolroyd,  J.,  at  the  last  summer  assizes  commit  to  the 
Leicestershire,  a  verdict  was  taken  for  the  crown.  ^®""'y  8?®^ 

...  .  ^"^  try  the 

Kect  to  the  opinion  of  this  Court,  upon  a  case  similar  prisoners  at 
Uat  stated  in  Rex  v.  Amos  (a),  with  the  following  J^Lionr^^ 
options. 

(a)  2  B.  &  A.  533. 
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1826.  The  borough  of  Leicester  at  present  extends  into  fit 

Tbe  KiHo     parishes^  namely,  St.  Martin's,  St.  Nicholas,  All  Saints 
^'  St.  Margaret's,  St.  Mary's^  and  St.  Leonard's*  Of  tlieie» 

the  first  three  are  wholly  comprised  within  the  anciait 
limits  of  the  boroughs  over  which  the  borough ;  magiif 
trateshave  exclusive  jurisdiction.  The  lattol^  three 
situate^  partly  within  the  liberties  of  the  bonmgh, 
over  the  parts  so  situate,  the  borough  and  county 
trates  have  concurrent  jurisdiction.  Jurisdiction 
those  parts  was  given  to  the  borough  by  a  charter 
queen  Elizabeth,  which  contained  a  saving  to  all 
sons  of  such  privileges,  pre-eminences,  and  jurisdii 
as  they  had  before  the  granting  of  the  charter, 
felony  for  which  Mary  Lovett  was  indicted,  was 
to  have  been  committed  in  that  part  of  the  parish 
St.  Margaret,  which  is  subject  to  this  concurrent  j 
diction.  There  is  a  rate  in  the  nature  of  a  county 
for  those  parts  of  the  borough  over  which  the  boi 
magistrates  have  exclusive  jurisdiction.  The  inhal 
ants  of  those  parts  do  not  contribute  to  the  geoenl 
county  rate,  but  the  inhabitants  of  the  liberties  cootn- 
bute  to  that  rate,  and  not  the  borough  rate. 

Goulburn,  for  the  crown,  having  referred  to  the  caso 
of  Rex  V.  Amos  {a),  as  decisive  of  the  present,  wtf 
stopped  by  the  Court. 

Reader,  for  the  defendant,  contended  that  the  preseiti 
case  was  distinguishable  from  that  of  Rex  v.  Amos  ift 
two  particulars:  first,  because  if  tbe  borough  magis- 
trates had  power  at  their  sessions  to  try  ofiences  com- 
mitted within  the  liberties,  and  for  which  the  parties 
charged  had  been  committed  to  the  county  gaol,  the] 
would  thereby  necessarily  oust  the  county  magistrate 

(a)  2  B.  &  A.  533. 
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if  their  jurisdiction,  inasmuch  as  the  latter  had  no  right 
3  attend  and  act  at  the  borough  sessions,  where  the     •j^Tkino 
orough  magistrates  had  exclusive  jurisdiction.    That  v. 

ich  an  effect  would  be  contrary  to  the  saving  clause  in 
le  charter  of  queen  Elizabeth,  which  expressly  reserved 
the  Oiunty  magistrates  their  pre-eminences,  privi- 
^,  and  jurisdictions^  one  of  which  was^  that  before 
e  granting  of  the  charter^  they  had  the  exclusive  right 
trying  pei-sons  charged  with  the  commission  of  felo- 
ns within  the  county.   And  that  in  Rex  v.  Amos  {a),  no 
ch  difficulty  arose,  because  there  the  borough  magis- 
ites  had  no  exclusive  jurisdiction.     Secondj^  that  if  the 
•rough  magistrates  had  authority  to  try  prisoners  under 
ch  circumstances^  they  would  also  have  the  power  of 
lering  the  allowance  of  the  expenses  of  prosecutions^ 
th  for  felonies  and  misdemeanours^  out  of  the  general 
anty  rate,  over  which^  as  they  did  not  in  any  degree 
itribute  toit;  it  would  be  exceedingly  unjust  that  they 
ould  have  any  such  power. 

Per  Curiam. — Rex  v.  Amos  decided  that  the  bo- 
agh  magistrates,  in  cases  where  their  jurisdiction 
18  concurrent  with  that  of  the  county  magistrates, 
d  a  right  to  commit  to  the  county  gaol,  and  to  order 
s  prisoner  to  be  brought  before  them  for  trial  at  their 
rough  sessions.  There  is  no  substantial  distinction 
iween  that  case  and  the  present,  consequently  we  can 
no  other  than  come  to  the  same  decision  here.  The^ 
lict^  therefore,  must  stand. 

Judgment  for  the  Crown. 

{(i)2  B.  &A.  533. 
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The  King  v.  William  Henry  Ellis. 

if  several  INDIOTMENT  agaiofit  the  prisoner  for  Mom 
niolis  u^bg  stealmg  six  pieces  of  the  canent  coin  of  this  p 
property,  are  called  shillings,  the  property  of  Susan  Newman.*  & 
as  to  forai  one  co«nt,  laid  the  property  in  S.  Newman,  and  her 
transaction,      children,  naiiung  them.    Third  count,  charged  th 

evidence  of 

each  taking  soner  with  feloniously  stealing  six  pieces  of  the  ci 
maybeie-       ^^jj^  ^f  ^^  realm,  called  sixpences,  the  proper 

ceived  against  '  *  . 

the  prisoner,  Suum  NeumuM  ;  and  the  fourth  count  laid  the  pre 
Wishthe^pe-  ^^  ^  sixpences  to  be  in  S.  Newman,  and  her 
ci6c  felony  children,  naming  them.  This  indictment  was  fou 
indicunent.  ^  the  gaol  delivery,  in  and  for  the  city  of  Exeter 
Affidavits  upon  a  suggestion  made  by  the  prisoner,  support 
sible  to  aggra-  affidavits,  that  he  could  not  have  a  fair  and  imf 

ment^u  *^^**'  *"*^  ^*  Exeter,  by  reason  of  prejudicial  statements 
convicuon  for  lished  respecting  his  case  in  the  Exeter  newspap 
though  the**  ^*^  afterwards  removed  into  this  Court  by  certi< 
record  be  whereupon  an  order  was  made,  that  a  jury  to  t 
this  Court.       indictment  should  be  impaanelled  from  the  body  < 

county  of  Devon.  At  the  last  summer  assizes  f( 
said  county,  the  prisoner  was  accordingly  tried  1 
Litthdale,  J.,  on  the  Nisi  Prius  side,  and  found  g 
In  support  of  the  indictment,  the  facts  proved 
theM : — ^The  prisoner  had  been  shopman  in  the  en 
ment  of  the  prosecutrix,  a  general  dealer,  at  B 
Suspicion  being  entertained  of  his  honesty,  on  tl 
September,  1825,  one  of  the  sons  of  the  prosecutr 
seven  shillings,  and  one  half  crown,  and  one  six] 
all  marked  in  a  particular  manner,  into  the  shop  t 
which  there  was  no  other  silver  at  the  time.  Tl 
soner  was  then  watched  by  the  prosecutrix's  son 
went  in  and  out  of  the  shop  at  different  times,  Ic 
occasionally  into  the  till,  whilst  customers  came  ii 


The  Kmo 
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Aop  and  parehased  goods.  When  the  till  was  first  i826. 
examined  by  the  prosecutrix's  son^  it  contained  eleven 
and  sixpence.  After  that  be  received  one  shilling  from  ^"^  i. 
a  customer  and  placed  it  in  the  till.  Another  customer  ^I'^is. 
•oon  afterwards  paid  one  shilling  to  the  prisoner^  who 
I  #a8  seen  to  go  with  it  to  the  till,  to  put  his  hand  into 
I  Ae  till,  and  withdraw  it  clenched.  He  then  left  the 
eonnter,  and  was  observed  to  raise  his  hand,  clenched* 
lo  one  of  his  waistcoat  pockets.  The  till  was  examined 
llgaitt  by  the  prosecutrix's  son,  and  he  found  only 
111.  6d.  instead  of  13«.  6d.,  which  ought  to  have  been 
f  Ihere.  The  counsel  for  the  prosecution  was  then  pro- 
!  eeeding'to  examine  the  witness  to  other  acts  of  taking 
[  tooney  from  the  till,  when  Wilde,  Serjeant,  for  the  pri- 
aouer,  contended  the  prosecutrix  must  make  her  elec- 
ian,  and  confine  herself  to  evidence  of  one  felony,  and 
oi^ht  not  to  be  permitted  to  prove  cumulative  felonies. 
The  learned  Judge,  after  consulting  with  Gaselee,  J., 
Ae  other  Judge  of  assize,  overruled  the  objection,  and 
dlowed  the  prosecutrix's  son  to  prove  several  takings 
\j  the  prisoner.  He  proved  that  upon  each  of  several 
bspectiona  of  the  till  after  the  prisoner  had  opened  it, 
ke  found  a  less  sum  than  he  expected  to  find.  On  one 
ooeasito  there  was  8s.  6d,  in  the  till,  and  he  observed 
that  most  of  that  money  was  marked.  He  then  put  in 
b.  6d,  more,  and  upon  examining  the  till  again  he 
fca<id'only  65.  6d.  A  constable  was  then  sent  for,  and 
on  searching  the  prisoner's  person,  thero  were  145.  6d. 
fotmd  in  bis  waistcoat  pocket.  Six  of  the  shiUings  were 
|Ntrt  of  the  money  marked  by  the  prosecutrix's  son,  and 
placed  by  him  in  the  till  that  morning. 

C.  F.  Williams,  for  the  prosecution,  said,  he  relied 
^pon  the  taking  of  the  35.  6d,  after  the  witness  had 
^ded  \s.  6d.  to  the  8s.  6d.,  which  was  then  in  the  till> 
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1826.        and  desired  that  the  learned  Judge  would  exclude  bm 
The  KiKo      ^®  consideration  of  the  jury  the  other  takings;  which 


V-  was  done  accordingly.     The  jury  found  the  priaoner  la 

Elus.  .,  ■ 

guilty. 

Praed,  on  the  fourth  day  of  this  term  (the  prisoDer 
being  present  and  placed  at  the  bar),  moved  for  a  role 
11151  for  a  new  trial,  on  the  ground  that  the  learned 
Judge  had  improperly  received  evidence  of  mdire  tiua 
one  felony,  the  effect  of  which  was  to  prejudice  tli0 
prisoner ;  for,  although  at  the  conclusion  of  the  casetlM 
counsel  for  the  crown  desired  the  attention  of  the  joiy 
to  be  confined  to  one  act  of  taking,  yet,  as  other  acts  o( 
taking  had  been  previously  proved,  the  minds  of  tbe 
jury  must,  necessarily,  have  been  biassed  against  the 
prisoner  by  such  evidence,  when  they  came  to  consider 
of  their  verdict. 

Abbott,  C.J. — ^There  may  be  several  counts  in  aa 
indictment,  each  professing  to  charge  the  prisoner  with 
a  distinct  and  separate  felony  ;  and  in  such  case  it 
is  usual  for  the  Judge  to  confine  the  prosecutor  to  evi- 
dence of .  one  single  act  of  felony,  in  order  that  the 
prisoner  may  not  be  entangled  in  his  defence;  bat 
where  the  act  charged  is  of  itself  multifarious^  and  i^ 
becomes  necessary  to  go  through  the  whole  of  the  evi- 
dence, in  order  to  arrive  at  the  truth,  I  think  the  Judg^    1 
at  the  trial  has  a  right  to  receive  such  evidence  as  b^ 
in  his  discretion  may  think  proper  for  the  ends  of  ju^' 
tice.     The  course  of  proceeding  at  a  trial  of  this  natu^ 
is  entirely  a  matter  of  discretion  in  the  Judge ;  and  ^^ 
can  be  no  ground  for  granting  a  new  trial,  that  he  h^^ 
exercised  that  discretion  in  a  way  which  may  be  thongt* 
prejudicial  to  the  prisoner.     If  we  should  lay  down  th^-^ 
rule  so  strictly  as  is  contended  for,  it  might  lead 
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very  serious  consequences,  for  it  might  tend  to  the        1826. 
exclusion  of  evidence,  in  many  cases  essential  to  the     j^^  j^^^^ 
ends  of  justice.     It  very  often  becomes  necessary  to  go  «• 

through  a  mass  of  evidence,  in  order  to  enable  the 
Judge  to  fix  upon  that  which  establishes  distinct  proof 
of  a  specific  crime.  However,  although  we  are  of  opi- 
nion that  no  rule  ought  now  to  be  taken,  yet  if  when 
the  prisoner  is  brought  up  for  judgment,  and  the 
learned  Judge's  report  is  read,  it  should  occur  to  us 
that  any  injustice  has  been  done  towards  the  prisoner, 
he  shall  have  the  benefit  of  our  opinion. 
'  The  prisoner  was  then  remanded,  and  on  a  subse- 
quent day  he  was  brought  up  for  judgment,  when  the 
Judge's  report  having  been  read, 

•  Chitty  and  Praed,  renewed  the  application,  and  con- 
tended; first,  that  inasmuch  as  each  act  of  taking 
money  from  the  till  was  a  distinct  felony,  the  evidence 
of  any  more  than  one  act  was  inadmissible  on  the  trial  ' 
of  the  prisoner,  because  of  its  tendency  to  distract  his 
Attention,  and  confound  him  in  his  defence,  and  also  of 
the  effect  it  was  likely  to  have  on  the  mind  of  the  jury 
to  his  prejudice;  and  secondly,  that  if  all  the  marked 
money  was  taken  at  one  time,  then  the  offence  amounted 
only  to  embezzlement,  which  was  different  from  that 
^th  which  he  was  charged ;  and  therefore,  in  either 

• 

^lew  of  the  case,  the  prosecutrix  ought  to  have  been 
P^t  to  her  election,  and  not  allowed  to  go  into  evidence 
of  any  more  than  one  taking.  They  cited  1  East's  P.  C. 
354,  619.  Rex  v.  Wylie  (a).  Rex  y.  Millard  (6), 
^^x  V,  Taylor  (c),  and  Rex  v.  Ball  (d). 

Co)  I  N.  R.   92.      2  Leach,  &  Pul.  596.      2  Leach,  C.  C. 

^•C:.983.  •  974. 

C^)  R.  «c  R.  C.  C.  245.  {d)  R.  &  R.  C.  C.  132.     1 

CO  R.  &  R.  C.  C.  63.   3  Bos.  Camp.  324. 
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C.  F.  WilUams,  and  Coleridge,  for  Ae  crtiwn,  were 
stopped  by  the  Court. 

Baylby,  J.  (a). — I  am  of  opinion  that  it  was  in  tiw 
discretion  of  the  Judge  to  confine  the  prosecutrix  to 
the  proof  of  one  felony,  or  to  allow  her  to  give  evidence 
of  other  acts  which  were  tending  to  one  entire  tnms- 
action,  and  to  shew  that  in  fact  but  one  f^ny  iraf 
committed.  Grenerally  speaking,  where  an  indietmcDt 
contains  charges  of  diflerent  unconnected  felonies,  Ai 
rule  is  to  confine  the  prosecutor  to  one  specific  char^ 
in  order  that  the  prisoner  may  not  be  embarrassed  io 
his  defence ;  but  where  there  are  several  felonies  cos* 
nected  together,  forming  parts  of  one  entire  transaetiuif 
then  one  may  be  evidence  to  shew  the  character  of  the 
other.  It  seems  to  me,  that  all  the  evidence  admiUfed 
in  this  case,  had  a  tendency  to  shew  that  the  prisoner 
was  guilty  of  the  felony  in  question.  The  evidenet 
objected  to,  was  in  fact,  nothing  more  than  the  histoiy 
of  the  state  of  the  till  from  the  time  when  the  marked 
money  was  put  into  it,  until  the  period  when  it  vras 
found  in  the  possession  of  the  prisoner.  Early  in  the 
morning  the  prosecutrix's  son  puts  into  the  till  seven 
shillings,  a  half-crovm,  and  a  sixpence,  marked  in  a 
particular  manner.  He  afterwards  sees  the  prisoner  go 
to  the  till,  and  then  ascertains  what  is  the  state  of  the 
till.  Unless  he  had  done  so,  he  could  not  tell  whether 
the  prisoner  had  abstracted  any  of  the  marked  money 
at  that  time.  The  subsequent  examinations  of  the  til^ 
only  went  to  shew  a  history  of  the  state  of  it ;  ar^^ 
if  that  particular  question  had  been  pointed  out  to  tt»^ 
attention  of  the  Court,  probably  the  prisoner's  couds^^ 
would  have  acceded  to  it.  Inasmuch,  therefore,  as  tl^* 
whole  of  the  evidence  only  went  to  give  an  account  ^'^ 

(a)  Abbott,  C.  J.,  was  absent. 
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the  State  of  the  drawer^  until  the  ultimate  period  of  the 

prisoner's  detection,  (and  with  that  view  it  was  abso-     •j^Kino 

lately   necessary),  I  think  there  was  nothing  unfair        ^' 

Ellis. 
towards  the  prisoner,  in  allowing  the  evidence  to  be 

received,  and  consequently  that  there  is  no  ground  for 

the  present  application. 

HoLROTD  J. — I  am  of  the  same  opinion*  In  the 
e^se  of  Rex  v.  Egerton  (a),  where  the  prisoner  was 
indicted  for  robbing  the  prosecutor  of  a  coat,  the  robbery 
having  been  committed  by  the  prisoner's  threatening 
to  charge  the  prosecutor  with  an  unnatural  crime,  I 
received  evidence  of  a  second  ineffectual  attempt  to 
obtain  a  1/.  note  from  the  prosecutor  by  similar  threats, 
hut  reserved  the  point  for  the  'consideration  of  the 
Judges,  and  they  were  of  opinion  that  the  evidence  was 
admissible  to  shew  that  the  prisoner  was  guilty  of  the 
prior  offence. 

LiTTLEDALE,  J.,  coucurrcd. 

Rule  refused. 


N.6.  The  counsel  for  the  prosecution  tendered 
^davits  in  aggravation  of  punishment ;  but  the  Court 
was  clearly  of  opinion  that  in  cases  of  felony  such  a 
^ode  of  proceeding  was  not  allowable.  In  cases  of 
misdemeanour  the  rule  was  otherwise. 

The  Court  sentenced  the  prisoner  to  be  transported 
•or  seven  years. 

(fl)  R.  &  R.  C.  C.  375. 
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Where  a 
fine,  for  not 
attendioK  as 
a  special 
juror  at  the 
court  of  Com- 
mon Pleasy 
at  Westmin- 
ster, had 
been  imposed 
upon  a  gentle- 
man, haying  a 
house  in 
Westminster, 
and  another  at 
'  Brighthelm- 
stone,  but  who 
had  resided 
the  twelve 
months  pre- 
ceding at  the 
latter  place : 
the  Court  re- 
fused to  remit 
the  fine. 


Ex'parte  Sir  Thomas  Clarges,  Bart.  (a). 

1 INNEY  moved  that  a  fine^  imposed  upon  Sir  ThofMl^ 
Clarges,  for  not  appearing  as  a  special  juror  at  dii 
court  of  Common  Pleas,  at  Westminster,  on  the  lid 
May,  1826,  might  be  remitted,  upon  an  affidavits 
Sir  Thomas  Clarges,  who  described  himself  of 
Street,  Grosvenor  Square,  and  of  Brighthelmstone  in' 
county  of  Sussex ;  which  stated,  that  he  was  on 
said  11th  day  of  May,  and  had  been  for  twelve 
previously^  residing  at  Brighthelmstone ;  and  that 
he  received  a  letter  from  the  under-sheriff  of  Mil 
sex,  [informing  him  that  they  had  received 
from  the  court  of  Exchequer  to  levy  on  him  the 
of  ten  pounds,  for  not  appearing  as  a  special  jurorj 
the  court  of  Common  Pleas,  at  Westminster,  on 
day  above  mentioned],  he  had  had  no  intimation 
soever  that  his  attendance  had  been  or  would 
quired  in  such  capacity. 


HuLLOCK,  B. — If  the  facts  which  now  appear  npoi 
the  affidavit  had  been  stated  to  the  Judge  at  Nil 
Prius,  he  would,  I  have  no  doubt,  have  thought  then 
a  sufficient  excuse ;  but  they  should  have  been  statec 
at  the  time  (b).  Personal  service  is  not  required  b] 
the  act  of  parliament;  but  before  a  fine  can  be  im* 
posed,  the  bailiff  must  swear  that  the  summons  wsu 
left  with  some  person  at  the  usual  place  of  abode  o 
the  juror  (c).    That  person  is,  for  the  purposes  of  tb 

(a)  This  and  the  four  following  cases  were  determined  in  the  court < 
Exchequer,  and  reported  in  Young  and  Jervis's  Exchequer  Report 

(6)  6  Geo,  4,  c.  50,  s.  38. 

(c)  Since  this  case  occurred,  the  Court  has  granted  several  appl 
cations  to  remit  fines  imposed  on  persons  summoned  as  sped 
jurors,  upon  affidavits  stating  that  the  party  summoned  was  abse 
from  his  usual  place  of  residence,  or  at  his  country  house,  firo 
before  the  delivery  of  the  summoDs,  until  after  the  time,  to  whii 
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)i,  the  agent  of  the  juror;   and  it  was  his  duty  to 
)prise  his  principal  of  the  summons,  or,  if  that  were      ETparte 
ipossible,  to  attend  and  explain  to  the  Court  the      Clarges. 
ason  for  the  non-attendance. 

Motion  refused  (c). 

e  summODS  applied,  had  expired  ;  and  that  he  had  had  no  intima* 
m  of  his  services  being  required  before  the  fine  was  imposed, 
lis  o]^nion  of  Mr.  B.  HuUock,  in  this  the  first  application  under 
e  statute,  is  inserted,  the  editor,  with  the  greatest  deference  to  sub~ 
quent  decisions,  conceiving  it  to  be  the  true  construction  of  the  act 
Parliament.  Upon  either  construction,  however,  the  act  is  ob- 
Dosly  imperfect :  for  if  the  Court  have  no  power  to  remit  the  fine,  it 
contrary  to  every  principle  of  legislative  justice,  that  a  party 
odd  be  liable  to  a  fine  for  the  infringement  of  an  order,  of  which 
I  had,  and  in  many  cases  could  have,  no  notice,  [for  the  act,  as 
yplicable  to  special  jurors,  requires  three  days'  notice  only] ;  and 
,on  the  other  hand,  the  Court  have  power  in  such  case  to  remit  the 
le,  the  entertaining  of  the  application  is  an  admission  that  the  fine 
IS  in  the  first  instance  mistakenly  imposed ;  and  yet  the  Court  and 
Bee  fees,  exclusive  of  poundage,  if  the  order  be  obtained,  amount  to 
e  sum  of  3/.  St.  2(2.,  which  if  deducted  firom  the  sum  of  10/.,  the  fine 
ludly  imposed  on  special  jurors,  leaves  a  balance,  after  paying  the 
tomey's  and  coimsel's  fees,  too  trifling  to  encourage  applications  to 
e  Court.  This  defect,  for  it  undoubtedly  b  one,  might  be  obviated 
f  requiring  personal  service,  or  the  deposition  of  the  summoning 
Boer  to  facts,  from  which  the  Court  might  infer,  that  the  juror  per- 
wally  had  notice  that  his  services  would  be  required. 


Ex  parte  Ford. 

N  this  case  the  like  fine  was  remitted,  upon  the  ap-  But  where 

iication  of  Chilton,  it  appearing  by  the  affidavit  upon  the  party  sum- 

hich  he  moved,  that  the  party  summoned  had  let  his  let  his  house, 

>U8e,  and  was  abroad  ;  and  that  that  fact  had  been  abroad* which 

^nimunicated  to  the  summoning  officer  at  the  time  he  fact  was  com- 

,/v  .1  municated  to 

ft  the  summons.  ^^  summon- 
ing officer,  the  Court  remitted  the  fine. 
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1826. 

Ex  parte  Brown. 
So  likewise,  qQ  likewise,  where  it  appeared  by  the  affidavits  d 

where  the 

summons  had,  the  applicant,  and  of  the  summoning  o^cer,  that  ttn 
bymist^e,  summons  had  not,  through  mistake,  been  left  at  tin 
wrong  house,  usual  place  of  abode  of  the  applicant,  the  fine  wm 
miued'the'^  upon  the  motion  of  Busby,  remitted  ;  but  the  Courtis 
fine,  but  re-  quired  the  affidavit  of  the  summoning  officer,  sUtnjj 
affidavit  of  the  that,  as  he  must  have  sworn  that  the  summons  InJ 
summoning      been  duly  delivered  before  the  fine  was  imposed*  m 

officer  to  that  .  *^         JA 

hcu  must  explain  upon  oath  how  the  mistake  bad  w 

ginated. 


1 
The  Attorney-General,  v.  Woolhousb* 

A  cabinet  ^  ^^^  ^^  ^^  information  for  penalties  under  the  ll^j 
makerresiding  tute  60  Geo.  3,  c.  41,  8.  7,  tried  at  Leicester,  at  W 

at  Leicester,  .  .  i 

and  having  a  Spring  assizes,  1827,  before  Holroyd,  J.    The  iofoiniifi 

SmgoSs'to  ^^^  (which  contained  eight  counts),  in  the  first  caad 

Ashby-de-la-  stated,  that  the  defendant,  after  the  first  of  Angtfil 

caTwhich  he  1810,  and  before,  8u;.,  (on  the  24th  May,  1826),  d 

accompanied  Ashby-de-la-Zouch,   in  the  county  of  Leicester,  thci 

on  foot  part  of  _    .  , .  -        n 

the  way,  and  bemg  a  tradmg  person  gomg  from  town  to  town,  am 

A  hb^^S*^  travelling  with  a  horse,  and  not  being  a  househoUfl 

Zouch  by  the  there,  and  the  same  place  not  being  his  usual  place  o 

Tmploy^ln''^  abode,  did  then  and  there,  to  wit,  on  the  day  and  jm 

auctioneer,  last  aforesaid,  at  Ashby-de-la-Zouch^  &c.,  by  a  certaii 

goods  by  auo-  device,  that  is  to  say,  by  a  sale  at  auction,  vend  ad 

^h^ *k"  ®^^'» ^y  ^°®  Benjamin  Cheatle,  his  agent  in  that  behan 

trading  person  certain  goods,  wares,  and  merchandizes,  (enumerafiif 

traveUing  from 

town  to  town,  within  the  statnte  50  Geo,  3,  c.  41,  s.  7. 

It  is  not  necessary,  in  an  information  for  penaltie  under  the  statute  50(/*3i^ 
41,  s.  7,  to  stale  that  the  defendant  sold  by  auction,  &c.,  by  opening  a  rbom  oriki^ 
and  eaqfxmog  to  sale  his  goods,  ke^  by  retail. 


Att.-Gev. 
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them),  conirafortnam  ttatuti,  whereby  he  had  forfeited,         1836. 

tor  his  said  offence,  a  penalty  of  50/.    The  second  count 
sfaried  from  the  first  only  by  substituting,  *'  travelling  on  v. 

Aot/'  for  "  traveUing  with  a  horse/'     The  third  count   Woolhousb. 
vas  similar  to  the  two  former,  with  the  exception  of 
substituting  "  travelling  in  England/'  for  the  allega- 
tioDs  of  travelling  with  a  horse  and  on  foot,  as  stated  in 
fhose  counts.    The  fourth,  described  the  defendant  as 
being  a  hawker  and  pedlar,  and  not  being  a  householder 
il  Ashby-de-la-Zouch,  and  that  place  not  being   his 
iBual  place  of  abode ;  and  charged  the  sale  by  auction, 
flirough  the  agency  of  Bergamin  Cheat le,  as  in  the  three 
fint  counts.    And  the  fifth,  sixth,  seventh,  and  eighth 
cimnts  differed  from  the  four  first,  only  by  stating  that ' 
Aft  defendant  did  himself  sell  by  auction,  &c.,  instead 
flf  idling  by  an  agent.    Plea,  the  general  issue. 

To  support  his  information,  ,it  was  proved  that  the 
|ief(aidant,  who  resided  at  Leicester,  and  there  carried 
Ihn  the  business  of  a  cabinet  maker,  and  kept  an  open 
pop  for  the  sale  of  cabinet,  and  such  other  goods  as 
bbinet-makers  usually  deal  in,  on  the  22d  of  May, 
1826,  caused  to  be  removed  in  a  waggon,  firom  that 
^kce  to  Ashby-de-la-Zouch,  a  large  quantity  of  cabinet 
bid  hardware  goods ;  that  he  accompanied  the  waggon 
Ri  foot  part  of  the  way,  and  then  went  by  the  mail  to 
Ishby-de-la-Zouch,  where  he  employed  one  Benjamin 
Ckeatk,  an  auctioneer  of  that  place,  who,  on  the  24th 
if  the  same  month,  proceeded  to  sell  the  goods  by 
inction,  the  defendant  attending  the  sale  room,  and 
Bterfering  in  the  sale.  It  was  admitted  by  the  counsel 
nr  the  defendant,  that  he  was  not  a  housekeeper  at 
bhby-de-la-Zouch,  and  that  that  place  was  not  an 
sua!  place  of  his  abode ;  but  it  was  contended,  that 
le  facts  did  not  support  the  information,  the  defendant 
ot  being  a  hawker  within  the  meaning  of  the  section  of 
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188&       the  act  of  parliament  upon  which  the  information 
Att.-Gew.    foutided.    The  learned  Judge,  however,  was  of  a 
»•  fbrent  opinion ;  and  under  his  direction  the  Jury  fi 

a  general  verdict  for  the  crown  for  one  penalty. 

In  Easter  term,  Denmatiy  C.  S.,  obtained  a 
to  shew  cause  why  the  verdict  should  not  be  ^i( 
for  the  defendant,  there  being  no  proof  that  he 
a  hawker  and  pedlar^  or  a  person  travelling  from  1 
to  town;  or  why  the  judgment  should  not  be  arre 
as  no  count  of  the  information  contained  any  allegi 
that  the  defendant  conducted  the  sale  by  openi 
room  or  shop,  and  exposing  to  sale  any  goods,  &< 
retail^  according  to  the  words  of  the  statute  (a). 

Clarke  and  Phillips,  S.  M.,  now  shewed  cause.— 
sixth  (6)  section  of  the  act  of  parliament^  which  h 
planatory  of  the  seventh  (c),  upon  which  this  infoi 

(a)  The  tenns  of  the  rale  were,  ^  why  the  verdict  should  i 
entered  for  the  defendant,  for  want  of  proof  that  he  was  a  hawk 
why  the  judgment  should  not  be  arrested  for  want  of  statemen 
the  sale  was  by  retail." 

{b)  By  which  is  imposed  upon  every  hawker,  pedlar,  and 
chapman,  and  every  other  trading  person  and  persons,  going 
town  to  town,  or  to  other  men*s  houses,  and  travelling  either  oi 
or  with  horse,  horses,  or  otherwise,  in  England,  Wales,  or  the 
of  Berwick  upon  Tweed,  carrying  to  sell,  or  exposing  to  sale 
goods,  wares,  or  merchandise,  a  duty  of  four  pounds  for  each 
and  upon  every  person  so  travelling  with  a  horse,  ass,  or  ma 
other  beast  bearing  or  drawing  burthen,  the  sum  of  four  p< 
yearly  for  each  beast  he  or  she  shall  so  travel  with,  over  and  i 
the  said  mentioned  duty  of  four  pounds. 

(e)  Which  enacts,  that  it  nhall  not  be  lawful  for  any  ha 
pedlar,  petty  chapman,  or  any  other  trading  person  or  p< 
going  from  town  to  town,  or  to  other  men's  houses,  and  trav 
either  on  foot  or  with  horse  or  horses,  either  by  opening  a  ra 
shop,  and  exposing  to  sale  any  goods,  wares,  or  merchandise  by  i 
in  any  town,  parish,  or  place,  such  person  not  being  a  houset 
there,  or  the  ^same  not  being  an  usual  place  of  his  or  her  abode, 
any  other  mams  or  device,  to  vend  or  sell  either  by  himself  or  h< 
or  by  any  auctioneer,  whether  licensed  or  not,  broker,  appi 
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tkm  is  framed^  imposes  a  duty  on  a  osrtain  description 
ef  persons ;  and  the  seventh  section  inflicts  a  penalty     AnC^v. 
vpon  them,  if  either  by  opening  a  room  or  shop  and  «« 

exposing  their  goods  to  sale  by  retail,  or  by  any  other 


they  sell  their  goods  by  auction,  8cc.    Now,  the 
seventh  section  comprehends  two  classes  of  persons, 
hiwkers,  and  persons  travelling  from  town  to  town.    It 
is  not  necessary  to  consider  whether  the  defendant  was 
tf  hawker ;  for  the  first  count,  which  states  him  to  be 
■f  the  latter  description,  vis.  a  person  travelling  from 
jtown  to  town,  is  supported  by  the  evidence ;  and,  in  an 
lArmation,  the  verdict  may  be  shifited  to  any  count 
fbat  is  sustained  by  the  evidence.     The  fact  of  the 
jMiimlmit  having  travelled  from  the  place  of  his  abode 
IJbeie  town  only,  is  no  objection  to  that  count ;  for,  in 
#0  case  of  the  Attorney  General  v.  Tongue  (a),  the 
pieadings  and  evidence  in  which  were  very  similar  to 
fte  pfBsent,  Mr.  Baron  Graham  said,  '*  I  consider  that 
Iters  was  sufficient  proof  of  the  defendant's  trading  as 
fi  hawker  and  pedlar ;  I  cannot,  myself,  entertain  any 
Isabt  that  tiie  defendant  was  trading  in  the  character 
if  a  hawker,  pedlar,  or  petty  chapman,  and  that  he 
hsMS  within  the  description  of  persons  prohibited  flrom 
Msellii^  goods  by  this  act  of  parliament.  The  objection 
Mken  to  flie  proof,  as  applied  to  the  first  count,  is,  that 
Ibare  was  no  evidence  of  the  defendant  being  a  person 
llfaig  from  town  to  town  and  selling  goods  ;  I  am,  how- 

Unt,  ser?ant,  or  other  person,  on  his  or  her  behalf,  any  goods, 
or  merchandise  whatsoever,  by  outcry,  knocking  down  of 
r,  candle,  lot,  parcel,  or  any  other  mode  of  sale  at  auction, 
*  whereby  the  best  or  highest  bidder  is  or  shall  be  deemed  to 
II die  purchaser;  and  that  every  person  and  persons  so  vending 
IT  idling;,  contrary  to  such  prohibition  as  last  aforesaid,  shall  forfeit 
Sil  yxj  for  every  offence  the  sum  of  fifty  pounds,  to  be  recovered 
Ml  ^iplied  as  thereinafier  mentioned. 
(m)  BASS,  a  May,  1823.    2  Bum's  Just.  785. 
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1826.        ever«  clearly  of  opinion,  that  he  is  proved  to  have  been 
Att-Gev.     ^^^^  ^  person,  and  that  it  was  sufficient  for  that  purpo89^ 
V-  to  shew  that  he  left  Birmingham,  the  place  of  his  rea^ 

dence  and  business,  to  go  to  Shrewsbury,  in  order  ta 
sell  his  goods."  The  second  objection,  which  is  eqaal^ 
as  untenable  as  the  former,  arises  from  the  particakl, 
wording  of  the  section  which  creates  the  offence.  Ii||| 
Allen  V.  Sparkall  (a),  the  plaintiff's  counsel  contei 
that  this  section  created  two  offences :  the  first,  openii 
a  room  and  exposing  to  sale  by  retail,  &c.,  and 
other,  vending  by  outcry,  &c.,  but  the  present  CI 
Justice  of  the  King's  Bench  was  of  opinion  that 
clause  was  prohibitory,  and  that  the  prohibition 
confined  to  persons  of  certain  descriptions ;  a  hai 
being  one  description  of  person,  and  a  person  who 
by  retail  being  another,  but  that  neither  might  sell 
auction.  And  had  it  been  necessary,  in  that  case, 
have  gone  so  far  with  the  words  of  the  clause,  he 
have  added,  a  trading  person  going  from  town  to  toi 
or  to  other  men's  houses,  and  travelling  either  on 
or  with  horse  or  horses,  to  his  enumeration  of  those 
whom  the  prohibition  applied.  The  words,  in  iac^ 
were  intended  by  the  Legislature  to  provide  against 
possibility  of  a  person  taking  a  shop  for  a  short  timi 
and  selling  at  the  same  time  by  retail  and  by  auetu 
The  penalty,  howeVer,  is  not  confined  to  that  mod^ 
alone  of  conducting  the  sale ;  for  if  the  sale  be  cob»j 
ducted  by  any  other  means  or  device,  the  penalty  it 
incurred ;  and  here  it  was  conducted  by  sale  at  auctioOf 
through  the  agency  of  a  third  person  (6). 

Denman,  C.  S.,  contrcL. — ^The  penalties  in  the  ad 
are  confined  to  certain  specified  individuals ;  and  unlesi 
the  defendant  comes  within  one  of  those  descriptiooik 

(a)  1  B.  &  A.  100.  (fr)  See  25  Geo.  3,  c.  78,  s.  2. 
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no  offence  has  been  oommitted.    The  act  was  meant  to        i^^^* 
apply  to  hawkers  and  pedlars^  and  not  to  persons  who^     Att.-Gbit. 
like  the  defendant,  sell  the  manufacture  of  their  own    ._     v* 
towns,  thereby  saving  to  the  public  the  intermediate 
fiofit    He  is  not  a  hawker,  pedlar^  or  petty  chapman, 
wiuch  terms  apply  to  licensed  traders  and  dealers  in 
■nail  articles  only ;  neither  is  he  a  peison  travelling  from 
iDwn  to  town  with  a  horse,  or  on  foot.     [HuUock,  B. 
The  case  of  liex  y.  Turner  (a),  and  Dean  v.  King{b), 
kkre  determined  the   travelUng  from  town  to  town 
U  constitute    the    description,    and   that  the    mode 
is  which  a  party  travels  is  immaterial.]      In  those 
tises  the  defendants  went  to  more  towns  than  one, 
lit  here  the    defendant  travels  only  from  the  place 
it' his  residence  to  one  town,  and  cannot  be  said  to 
I0  travelling]  from  town  to  town,'  and  thereby  to  come 
Mhin  the  provisions  of  the  statute,  the  intention  of 
which,  as  evidenced  by  the  words  before  alluded  to, 
iras  to  protect  the  established  trader  from  competition 
Irith  hawkers,  pedlars,  and  persons  of  that  description 
Mdy.    The  second  objection  is  fatal  to  the  whole  in- 
timation ;  selling  by  auction,  by  opening  a  room  or 
ihop,  and  exposing  the  goods,  &c.,  to  sale  by  retail, 
■  the  only  mode  of  sale  prohibited  by  the  statute. 
[HuUock,   B.      Such    an    allegation    cannot  be  ne- 
Benary,  after  the  decision  in  the  case  of  Allen  v. 
iparkall.^ 

Alexandeb,  L.  C.  B. — ^The  only  question,  which 
ippears  really  to  be  in  dispute  at  the  bar,  is,  whether 
he  single  act  of  going  from  the  place  of  the  defendant's 
mdence  to  Ashby-de-la-Zouch,  is  sufficient  to  consti- 
ite  the  offence;  which  question  turns  entirely  upon 
ie  construction  of  the  statute.     It  is  not  necessary 

(a)  4  B.  &  A.  510.  (6)  4  B.  &  A.  517. 
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that  a  peraoa  diould,  to  codi^  withim  the  prorisions  oi 
Att^ew.     ^^  ^^^>  sustaiQ ,  generally  the  cbai^cter  of  a  hawker; 
V  £Mr  it  i8  aufficieat  if  he  be  a  trading  person,  going  fiioia 

town  to  town*  Now,  the  point  taken  in  argument  br 
the  defendant^  upon  the  words  of  the  statute*  is,  iktX 
the  penalty  does  not  attach  upon  a  single  instance,  bit 
only  where.a  per9||i  is  in  the  constant  habit  of  traveUiig 
fiDUi  town  town.  That  would,  in  my  opinion,  be  s 
most  extravagant  and  vident  construction :  and  in- 
deed, were  it  necesa^ry  that  the  defendant  should  trawl 
from  town  to  town,  exclusive  of  his  usual  place  of  m 
aidence,  the  enactment  would  be  nugatory ;  for  hi 
might,  as  was  observed  by  my  brother  Hulfock,  inM 
case  of  the  Attorney-General  v.  Tongue,  provided  hi 
returned  to  his  place  of  residence  after  he  had  idH 
his  goods,  and  before  he  carried  other  goods  to  anothit 
town  to  sell  there,  paralyze  the  provisions  of  the  dd^ 
and  carry  on  business  to  any  extent  with  imponilf^ 
The  object  of  the  legislature,  to  protect  the  established 
trader,  would  be  defeated,  were  euch  a  constructioi 
to  bold :  and  I  think,  that  the  defendant  having  goal 
from  one  town,  his  usual  place  of  residence,  to  anotkii 
and  there  sold  his  goods  by  auction,  has  thereby  sab 
jected  himself  to  a  penalty  ;  and  that  the  rule  shoah 
be  discharged. 

Oarrow,  B. — I  cannot  agree  to  the  strained  sv 
violent  construction  which  the  learned  counsel  for  di 
defendant  would  have  us  put  upon  this  act  of  pariii 
ment.  To  construe  the  act  correctly,  we  must  look  i 
the  intention  of  the  legislature,  which  is  two-fold :  i 
protect  the  fair  and  established  trader,  and  also  1 
guard  the  public  against  persons  who  hawk  their  gov 
from  town  to  town,  having  no  fixed  residence.  It  nu 
be  said,  that  the  latter  mischief  could  not  arise  in  ti 
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kstance ;  but  the  fair  trader  who,  being  permanently 
reikient,  is  in  consequence  exposed  to  considerable  ex- 
penses, would  be  manifestly  prejudiced  by  being  under- 
nld  by  itinerant  persons  pf  this  description.  What 
feu  from  my  biother  HuHock,  in  the  case  of  the  Attor- 
wy'Gentral  v.  Tongue,  is,  in  my  opinion,  decisive  pf 
the  question ;  for  common  sense  dia|ateS|  that  a  peraop 
gnilty  of  the  mischief  which  the  Xt  was  intended  to 
piof  ide  against,  cannot,  by  a  subterfuge  of  this  descrip- 
tion, avoid  the  penalties  imposed  to  prevent  it. 
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.  Att.-Gem. 
woolbousk. 


HuLLocK  and  Vauohan,  Barons,  concurred ;  and 
the  rule  was 

Discharged. 


The  Attorney-General  o.  Barrell. 

1  HIS  was  an  information  filed  against  the  defendant, 
t maker  of  candles;  upon  the  statute  11  Geo.  1,  c.  30. 
At  the  trial  before  the  Lord  Chief  Baron,  at  the  sittings 
ifter  Easter  Term,  the  jury  found  a  verdict  for  the 
crown,  upon  the  second,  fourth  and  Jifth  counts  of  the 
information,  subject  to  the  opinion  of  the  Court  as  to 
the  fourth  and  fifth  counts,  upon  a  point  raised  by 
Jervis,  for  the  defendant,  that  the  articles  removed  were 
not  candles,  as  they  were  proved  to  have  been  only  twice 
dipped,  or  one-eighth  made.  The  second  count,  for  a 
penalty  of  60/.,  was  for  having,  in  a  making,  more  sticks 
han  were  mentioned  in  the  declaration  of  the  defend- 
int.  The  fourth  count  charged  that  the  defendant 
leiDg  a  chandler  and  maker  of  candles,  before  the  ex- 


Candles  one- 
eighth  made 
are  within  the 
meaning  of  the 
statute,!!  Geo. 
1,  c.  30,  s.  30. 
An  informa- 
tion upon  the 
statute  11  Geo. 
1,  c.  30,  8.  30, 
asainst  a  can- 
dle maker  for 
mixing  un- 
weighed  with 
weighed  can- 
dles, must 
charge  the  act 
to  have  been 
done  witli  in- 
tent to  deceive 
his  Majesty  of 
his  duties. 
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hibiting  of  the  infonnation,  to  wit,  on,  8cc.,  at,  &c.  didj 
AiT.-Gar.  ^m  the  place  of  his  the  said  defendant's  making  ol 
^   ^'  candles,  fraudulently  remove  certain  candles,  that  is  to 

say,  divers,  to  wit,  five  hundred  pounds  weight  of  candlei^ 
before  the  said  last  mentioned  candles,  or  any  or  eithar 
of  them,  had  been  weighed  by  the  surveying  officers 
officers,  contra  fimmam  statuti,  by  which  the  defendant 
forfeited  the  pe^ty  of  100/.  And  the  Jifih  coont, 
which  was  for  a  like  penalty,  charged  a  fraudukol; 
hiding  and  concealing  of  candles  with  intent  to  deoeift- 
his  majesty  of  his  duties. 

On  a  former  day*in  this  term,  Jervis  obtained  a  rail: 
to^shew  cause  why  the  verdict  should  not  be  entered  ip>^ 
for  the  defendant  upon  the  fourth  and  Jifth  coMfeb 
upon  the  objection  made  at  the  trial ;  or  why  theiV*  < 
diet  should  not  be  arrested  upon  the  fourth  count,  dtt^ 
removal  not  being  charged  in  that  count  to  be  witk 
intent  to  defraud  bis  majesty;    and  in  support  of  dio^ 
latter  part  of  the   rule,  he  contended  that  the  woidiv 
"  with    intent   to   deceive    his   majesty  of  or  in  hki 
duties  upon  candles/'  in  the  30th  section  of  the  11  Geo. 
1,  c.  30  {a) J  were  applicable  to  each  offence  created  hf 
statute;  and  cited  2  Hawkins'  Pleas  of  the  Crown  (b);. 

(a)  Which  enacts.  That  if  from  aad  after  the  24th  day  of  Joo^ 
1725,  any  chandler  or  maker  of  candles  for  sale,  shall  mix  or  mmgle 
candles  which  have  not  been  duly  weighed  by  the  proper  officer  or 
officers  of  Excise,  with  others  which  have  been  weighed,  or  shall  firon 
the  place  or  places  of  his,  her,  or  their  making  of  candles,  fraudop 
lently  remove  candles  before  they  have  been  weighed  by  the  surfey- 
ing  officer  or  officers,  or  shall  fraudulently  hide  or  conceal  any 
candles  whatsoever,  or  materials  for  the  making  of  candles,  with 
intent  to  deceive  his  Majesty  of  or  in  his  duties  upon  candles, 
that  then,  and  in  every  such  case  respectively,  every  such  chan- 
dler or  maker  of  candles  for  sale,  shall  forfeit  and  lose  the  sum  of 
one  hundred  pounds. 

{h)  Sect.  110,  p.  249. 
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I  SmmderB*  Reports  (a) ;    Com.  Dig.  (6) ;  Daman  v.        ^326. 

Marreit  (c) ;  and  Barnard  v.  Gosling  {d),  to  shew  that 

the  allegation  was  material. 

Upon  the  report  of  the  Lord  Chief  Baron,  it  appeared 
that  the  witnesses,  throughout  the  trial,  had  called  the 
ftiDgs  removed,  candles. 

m 

The  Attorney 'General f  the  Solicitor^General,  Clarke, 
sad  Walton,  shewed  canse. — It  is  not  necessary,  to  con- 
ilitQte  a  candle,  that  it  should  be  of  a  particular  size, 
iir  there  are  candles  of  all  denominations.  It  may  be 
idEdent  in  this  case,  that  all  the  witnesses  described 
Ihon  things  as  candles,  and  that  they  were,  throughout 
4k  trial,  called  by  no  other  name ;  but  a  legislative 
4drition  of  a  candle,  is  to  be  found  in  the  24  Geo.  3, 
e.  n,  by  which  duties  are  imposed  upon  candles,  with 
•  proviso  in  the  5th  section,  that  the  act  shall  not 
tactend  to  charge  the  duties  on  such  small  rush-lights 
b  shall  be  made  by  any  person,  to  be  used  in  his  own 
ioiise  only,  so  as  such  small  rush-lights  be  only 
ttify  once  dipped  in,  or  once  drawn  through  grease  or 
iDichen  stuff,  and  not  at  all  through  any  tallow,  melted 
^lefined.  Now,  inasmuch  as  the  candles  in  question, 
^rere  drawn  through  tallow  melted  or  refined,  they 
Bioirly  were  candles  within  the  meaning  of  this  clause. 

The  second  objection  depends  upon  the  construction 
if  the  statute  11  Geo.  1,  c.  30,  s.  30,  which  contains 
Iree  specific  offences.  There  are  many  regulations  in 
kicise  Laws,  by  which  a  thing  perfectly  innocent  in 
lielf,  is  prohibited  by  a  penalty,  although  it  may  not 
ive  any  tendency  whatever  to  a  breach  of  the  revenue 
;  such  as  the  regulations  in  the  leather  trade,  that 


1 35,  n.  (3) .  {c)  1  Taunt.  128. 

Action  Statute,  (A.  3).  Pleader,  (rf)    1   New  Rep.  245;    S.  C.  2 
;.  76.  East,  569. 


V. 

Babreli.. 


CASES    IN  THE  KINGS    BENCH, 

the  same  person  shall  not  be  a  dresser  of  leather  and 
Att.^bn.     leather  cutter;    and  in  which  cases  it  need  not  be 
alleged  or  proved  that  the  party  intended  to  defraud 
his  majesty.     Now  this  clause  contains  three  distinct 
actSy  the  first  of  which  is  in  itself  perfectly  harmlest, 
the  others  not  so,  and  the  law  has  applied  a  diflFerait 
provision  to  the  j^fferent  cases.    There  is  no  necessaiy 
conclusion  that  the  party  will  infringe  the  law  by  the 
first  act ;  but  what  is  intended  to  be  provided  againit 
by  the  imposition  of  a  penalty  is,  the  difficulty  wbeo 
caudles  are  mixed,  of  detecting  what  have  and  wbi 
have  not  been  weighed.      The  second  clause,  which 
begins  with  the  disjunctive  '^  or/'  constitutes  a  distinct 
offence;   and,  to  incur  the  penalty,  the  party  mart 
have  an  object  of  fraud.     And  the  third  clause,  ro- 
peating  the  word  '^  fraudulently/'  which  is  not  con- 
tained in  the  first,  makes  the  intent  to  deoeive  hit 
majesty  a  component  part  of  the  offence.       Mow  it 
would   be  a  strange  construction  to  hold  that  theie 
words,  at  the  end  of  the  third  clause,    should  ova*- 
ride  the  second,  and  not  the  first  part  of  the  section; 
and  yet  they  cannot  be  said  to  embrace  the  first,  for 
that  in  itself  is  perfectly  innocent.      The  first  clause 
has  not  the  word  ''fraudulently"  annexed  to  it;  and 
the    construction   contended    for,   would  give  to  that 
clause    a    character    and    object    different    from  that 
which   it  bears  in  itself.       It  has   been   the  unifona 
practice  to  frame  counts   upon   the  first   part  of  this 
clause,  without  adding   the    words,    ''with  intent  to 
deceive  his  Majesty." 

Jervis  and  Richards,  R.  V.,  contra. — Having  argued  |^ 
upon  the  first  point,  that  the  things  removed  were  not  L 
in  common  parlance  called  candles,  were  stopped  by  tbe  |^  ^ 
Court. 
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tALBXANOBB,  L«  C.  B«-^I    eaoiiot   entertain  any        ^^^• 
bnbt  that  these  are  candles  within  the  meamng  of  this     Att^bh. 
of  parliament ;    they  can  be  described  as  nothing  ^' 

and  were  not  called  by  the  witnesses  by  any  other 
They  are  not  finished  candles  undoubtedly; 
I  know  no  other  name  by  which  to  designate  them, 
are  many  acts  of  parliament,  .by  the  doing  of 
act  without  any  particular  intent,  is  made  the  sub- 
of  a  penalty.    Many  such  things  are  enacted  as 
of  regulation,  to  present  the  possibiUty  of  an 
ih  to  fraud ;  and  in  those  cases,  whatever  nuty 
the  intention  of  the  party,  the  act  is  subject  to  a 
Ity.    But  such  should  be  clearly  expressed,  and 
rlefit  as  matter  of  doubt.    In  this  instance,  however, 
ikfit  in  doubt ;  for  cTen  upon  the  critical  couBtruo- 
of  this  clause,  the  intent  to  deceive  his  majesty 
[es  the  whole,  and  is  immediately  connected  with 
imposition  of  the  penalty  ;  nor  djoes  the  introduc- 
of  the  words  '^  in  every  'such  case  respectively," 
this  construction.    In  order  to  make  the  act  of 
;,  or  of  removing  candles,  an  offence  independently 
the  intention  to  defiraud  his  majesty,  and  to  sub- 
the   party  so   acting   to  a  penalty,  it  should  be 
ly  expressed  by  the  act  of  parliament,   which  in 
case  it  is  ncA. 

Qaerow,  B. — I  am  clearly  of  the  same  opinion 
n  both  the  points.  With  respect  to  there  being  a 
course  of  precedents  in  favour  of  what  is  con- 
lioded  for  on  the  part  of  the  Crown,  it  will  be  remem- 
kved  that  this  Court  has  been  under  the  necessity,  very 
btetff  of  reversing  a  judgment  upon  a  case,  where,  as  it 
wm  taid,  the  current  of  authorities  had  been  uniformly 
a  conformity  with  what  had  been  there  adopted  (a). 

(a)  Reg  Y.  Morleyf  anU^  p.  221. 


r. 
Babbbll. 


CASES     IN   THE    KING  S    BENCH, 

If  the  act  of  parliament  had   simply  forbidden  the 
Att.-Gen.     three  things,  subject  to  a  penalty,  there  might  have 
been  some  ground  for  the  argument  in  behalf  of  the 
Crown,  because  it  might  have  been  said,  that  the  legis- 
lature had  taken  upon  itself  to  declare  that  no  one  cooM 
commit  either,  except  with  an  intent  to  defraud  hii 
Majesty;   and  that,  therefore,  by  the  commission  of 
either,  the  intention  to  defraud  his  Majesty  should  be 
inferred ;  but  where,  as  in  this  instance,  the  act  of 
parliament  provides,  that  no  one  shall  mix  wei^ioi 
with  unweighed  candles,  or  fraudulently  remove  cas* 
dies,  or  fraudulently  conceal  candles,  with  intent  ti 
defraud  his  Majesty;    and  that  in  every  such  cm 
respectively,  the  party  so  acting  shall  be  subject  tot 
penalty ;   it  seems  to  me  that  the  intention  to  defrmi 
over-rides  the  whole  clause. 


HuLLOCK,  B.— When  I  first  read  the  section  of  tbe 
act  of  parliament  upon  which  this  question  turns,  I 
certainly  entertained  some  doubt  upon  the  first  poist 
in  the  case  ;  because  the  section  states  that  no  person 
shall  mix  or  mingle  candles  which  have  not  been  duly 
weighed,  and  I  thought,  ex  vi  termini,  by  virtue  of  that 
expression, ''  duly  weighed,''  that  it  meant  the  mingling 
of  candles  which  had  arrived  at  that  state  of  maturity, 
which,  in  pursuance  of  the  notice,  they  were  to  acquire 
before  they  were  saleable  in  the  market.  What  is,  or 
is  not  a  candle  is  scarcely  a  question  of  law  ;  although 
bad,  they  are  still  candles  :  and  if  a  man,  having  gives 
a  notice  to  dip  six  times,  has  an  opportunity  to  remove 
candles  dipped  but  three  times,  and  does  so,  he  is  ce^ 
tainly  guilty  of  fraud.  With  respect  to  the  second 
point,  it  appears  to  me  that  the  ;con8truction  which  the 
Lord  Chief  Baron  has  put  upon  this  act  of  parliament, 
is  that  which  ought  to  prevail.     I  cannot  pat  any  coo- 
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stiuciion  upon  the  words  ^*  that  then  and  in  every  such 
case  respectively/'  but  by  referring  them  to  the  mixing     att^Gek. 
of  candles  before  they  have  been  duly  weighed,  as  well  v* 

as  to  the  other  patts  of  the  clause.    The. sound  con- 
struction of  the  clause  which  is  penal  in  its  conse* 
quences,  although  merely  a  regulation  for  the  safety  of 
the  revenue,  is,  that  the  intent  to  defraud  his  Majesty 
is  applicable  to  each  member  of  the  clause,  and  that 
such  intention  is  necessary  to  constitute  each  offence. 
There  may  be  other  intents  in  the  removal  of  candles, 
than  that  of  defrauding  his  Majesty,  which  shews  clearly 
that  the  legislature  contemplated  the  intent  as  a  neces- 
nry  ingredient  of  the  offence.    It.  is  conceded,   that 
where  a  particular  intent  is  essential  to  the  constitution 
of  the  offence,  that  that  intent  must  be  charged  upon 
the  information;   and  not  being  so  charged  upon  the 
fourth  count,  that  count  is  consequently  bad. 

Vaughan,  B. — I  agree  with  the  Lord  Chief  Baron 
fuid  my  brothers  in  the  construction  which  they  have 
put  upon  this  clause.  It  is  true,  that  it  creates  three 
several  offences,  but  still  the  question  is,  whether  the 
latter  part  of  the  clause  does  not  over-ride  them  all, 
and  whether,  in  order  to  constitute  the  offence,  the  in- 
tention must  not  be  charged  on  the  information.  Upon 
that  part  of  the  case  I  conceive  that  there  can  be  no 
ckmbt.  It  is  conceded,  that  if  the  intent  be  part  of  the 
offence,  it  must  be  charged  upon  the  record;  and  I 
think  that  it  is  absolutely  necessary  to  constitute  the 
offence.  The  word  "  respectively'*  would  obviate  any 
doubt,  if  any  existed ;  for  the  penalty  is  incurred  in 
every  such  case  respectively.  Not  in  the  last  only,  but 
in  each  of  the  preceding  cases,  the  party  acting  contrary 
to  the  provisions  of  the  statute,  with  the  intent  to 
deceive  his  Majesty  of  the  duties,  is  subjected  to  the 
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penalty.  With  respect  to  the  other  point,  itiind 
cient  that  the  witnesses  described  these  things  as  cai 
dies  during  the  trial,  added  to  which  we  hare  the  legif 
lative  construction  of  the  word  candle,  which  puts  th 
question  beyond  doubt. 

Rule  absolute  for  arresting  the  judgment  npoc 
the  fourth  count. 


CASES 


IN  THE 


COURT  OF  KING'S  BENCH, 


FOR  THE   USE  OF 


WWtitt^  of  tf^t  HS^twt, 


HILARY  TERM,  1827. 


18S7. 

The  King  v.  Slythe.  Tuetday, 

^^  January  23. 

X  HIS  was  a  rule  calling  upon  the  defendant  to  shew  A  corporator 
cause  why  an  information  in  the  nature  of  quo  warranto  ^^  ^„  eiecrion 
should  not  be  filed  against  him,  for  usurping  the  office  of  corporate 
of  free  burgess  of  the  borough  of  Ipswich,     The  rule  a  comf4tent 
Was  granted  upon  the  affidavit  of  one  Clark,  setting  forth  ^^^  Jj>  *°*- 
^he  following  facts : — Accordmg  to  the  prevailing  charter  electioD,on  the 
of  the  borough  of  Ipnvich  there  are  two  bailiffs,  elected  ^^^^^^^ 
innually  on  the  8th  of  Seplemher,  for  the  good  govern-  the  presiding 
meat  of  the  town.     It  has  always  been  the  custom  for  without  shew- 
the  old  bailiffs  to  preside  as  returning  officers  at  the  court  jngthathe  was 
Golden  on  the  8th  September,  for  the  election  of  the  new  objection  when 

bailiffs  and  other  officers.     At  a  court  holdeu  on  the  8th  l^f  ^<>'«^  *'*1»® 

.  .        '        .  election. 

September,  1824,  ^.and  B.,  the  old  bailiffs,  presided  as 

bailiffs  and  returning  officers,  and  Seckamp  and  Ham-- 

mond  were  elected  bailiffs.     In  Easter  term,  1825,  infor- 

VOL.  IV.  X 
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1827.         mations  in  the  nature  of  quo  warranto  were  filed  against 

^'^^''^^       Seckamp  and  Hammond,  and  in  Trinity  term,  1825,  they 
The  Kino       ,.     ,  •        .  i  •     ■  i»  •        j         • 

17.  disclaimed,  and  judgment  of  ouster  was  signed  against 

Slythe.  them.  On  the  14th  June,  1825,  a  mandamus  issued  to 
the  bailiffs,  burgesses,  8cc.,  of  the  borough,  commanding 
them  to  assemble  on  the  21st  July  then  next,  and  elect 
bailiffs.  At  that  meeting  Bailey ^  a  common-councilman, 
C  and  £).,  two  of  the  portmen,  and  several  other  bur^ 
gesses,  attended,  and  Seckamp  and  Hammond  were  elected 
bailiffs.  Batley  presided  at  that  meeting,  and  Seckamp 
and  Hammond  were  sworn  in  before  him.  By  the  imme- 
morial custom  of  the  borough  the  portmen  take  prece- 
dence of  the  common-councilmen  at  all  corporate  meet- 
ings. At  the  court  holden  on  the  8th  September,  1825, 
Seckamp  and  Hammond  presided,  and  were  re-elected 
bailiffs  for  the  following  year.  In  Michaelmas  term, 
1 825,  rules  for  quo  warranto  informations  against  Seckamp 
and  Hammond  were  made  absolute,  but  were  not  fur- 
ther proceeded  in,  and  they  continued  to  execute  the 
office  of  bailiffs  for  the  entire  year.  At  a  court  holden 
before  them  on  the  15th  JunCy  1826,  Slythe  {the  defend- 
ant) was  admitted  and  sworn  a  freeman.  The  affidavits 
on  the  other  side  merely  stated  that  Clark  (the  relator) 
voted  at  the  election  of  bailiffs  in  September ,  1825,  when 
Seckamp  and  Hammond  presided. 

Campbell  (with  whom  was  Patteson)  shewed  cause. 
The  objection  intended  to  be  raised  against  the  defend- 
ant's title  is,  that  Seckamp  and  Hammond,  the  persons 
before  whom  he  was  admitted  and  sworn,  were  not  it 
jure  the  bailiffs  of  the  borough,  not  having  been  legallj 
elected  to  that  office.  In  the  first  place,  Clark,  the 
present  relator,  is  not  competent  to  raise  that  objection, 
because,  as  he  was  present  and  voted  at  their  election, 
he  cannot  now  impeach  it,   either  directly  as  against 
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themselvesy  or  collaterally  by  impugning  the  title  of  a         1827. 
burgess  admitted  and  sworn  before  them.     Rex  v.  Tre-     ^^^T^'C^ 

venen  (a).     (Here  the  Court  stopped  him.)  v. 

Slythe. 

Adam,  contri.  The  general  rule,  as  laid  down  in 
the  case  cited,  that  a  corporator  who  has  concurred  in 
an  election  is  estopped  from  afterwards  impeaching  it, 
cannot  be  denied;  but  it  does  not  apply  to  this  case. 
Rules  for  quo  warranto  informations  have  already  been 
made  absolute  against  Seckamp  and  Hammond,  so  that 
the  relator  here  is  not  originating  a  measure  to  disturb 
the  peace  of  the  borough,  which  it  is  the  object  of  the 
rule  to  preserve,  but  is  merely  following  up,  and  ren- 
dering more  effectual  and  complete,  that  which  the 
Court  has  already  done.  There  is  nothing  to  shew  that 
he  knew  of  any  objection  to  Seckamp  and  Hammond  at 
the  time  of  the  election  of  bailiffs  in  September,  1825, 
and  his  concurrence  in  that  election  having  been  bond 
fide,  and  in  ignorance  of  its  invalidity,  ought  not  to 
operate  to  his  prejudice  now. 

In  the  two  following  cases  a  similar  question  being 
raised,  the  Court  reserved  their  opinion  upon  this,  until 
they  had  heard  the  arguments  upon  those. 

The  King  v.  Lane. 
The  Kino  v.  Cobbold. 

Similar  rules  had  been  obtained  against  these  defend-  A  corporator 
ants,  the  bailiffs  of  the  same  borough.     They  had  been  "^^^^^l^^ 
elected  at  a  court  holden  on  8th  September,  1826,  at  of  corporate 
which  Seckamp  and  Hammond  presided.     One  Monk  acomi^tent 

was  the  relator  in  these  cases.    The  objection  raised  relator  to  im- 
peach that 
election  on  the  ground  of  an  objection  to  the  presiding  officer;  at  lemt  without  shew- 
ing that  he  was  ignorant  of  the  objection  when  he  voted  at  the  election. 

(a)  2  a  &  A.  339. 
X   2 
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against  the  title  of  the  defendants  was,  that  thej  bad 
been  elected  before  Seckamp  and  Hammond,  and  that  the 
latter  were  not  good  presiding  officers.  It  appeared  in 
these,  as  in  the  former  case,  that  the  relator  had  attended 
and  voted  at  the  election  in  September,  1825. 

Campbell  and  Patteson,  against  the  rule,  were  stopped 
bj  the  Court. 

Tindal,  S.  G.,  and  Alderson,  in  support  of  the  rule. 
The  title  of  Seckamp  and  Hammond  was  faulty  from  the 
beginning.  The  objection  to  it  arose  at  their  election 
in  Julj/,  1 825,  at  a  meeting  assembled  together  in  obe- 
dience to  a  mandamus  from  this  Court.  Batley  presided 
at  that  meeting,  and  he  was  a  common- councilman,  who 
had  no  power  or  authority  to  preside  or  act  as  returning 
officer  on  the  occasion.  But  there  is  nothing  to  shew 
that  Monk,  the  present  relator^  attended  the  meeting 
called  in  pursuance  of  the  mandamus,  or  took  any  part 
in  that  election ;  nor  does  it  appear  that  when  he  con- 
curred in  the  subsequent  election  of  Seckamp  and  Ham- 
mond m  September,  1825,  he  knew  of  the  objection  pre- 
viously existing  against  them.  It  should,  therefore,  seem, 
upon  the  principle  acted  upon  in  Rex  v.  Morris  (a),  that 
his  concurrence  in  that  second  election  does  not  estop 
him  from  coming  forward  as  a  relator  on  the  present 
occasion. 

Abbott,  C.  J. — It  is  a  general  rule  of  corporation 
law,  that  a  corporator  is  estopped  from  coming  forward 
as  a  relator  to  impeach  a  title  conferred  by  an  election  in 
which  he  has  concurred,  or  the  titles  of  those  mediately 
or  immediately  claiming  through  that  election.  In  the 
cases  cited.  Rex  v.  Morris  and  Rex  v.  Trevenen,  the  point 

(a)  3  East,  213. 
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now  relied  upon  was  considered,  and  some  importance 
does  appear  to  have  been  attached  to  the  question  whe-     xhllciro 
ther  the  person  coming  forward  as  a  relator  were  or  were  v, 

not  cognizant  of  the  particulars  of  the  case  at  the  time 
when  he  voted  at  the  former  election.     In  many  cases, 
however,  it  would  be  impossible  to  ascertain  whether 
the  relator  had  acted  with  knowledge  or  in  ignorance  of 
the  particular  facts,  and  to  allow  such  an  inquiry  to  be 
made  in  every  instance,  would,  as  it  seems  to  me,  be 
productive  of  great  inconvenience,  without  any  corre- 
sponding advantage.     I  think  every  corporator  may  fairly 
be  presumed  to  be  cognizant  of  circumstances  which 
have  recently  occurred  in  the  corporation  to  which  he 
belongs;    at  least  until  he  shews  the  contrary.      The 
relators  in  these  cases  both  concurred  in  the  last  election 
of  Seckamp  and  Hammond;  and  the  question  is,  whether 
we  shall  allow  them  thus  indirectly  to  raise  the  question 
of  the  validity  of  that  election.     It  has  been  contended 
that  they  did  not  concur  in  the  prior  election ;  and  per- 
haps they  did  not :  but  still  it  must  be  presumed,  the 
contrary  not  being  shewn,  that  they  were  cognizant  of  the 
circumstances  under  which  it  took  place.     For  these 
reasons  I  am  of  opinion  that  these  relators  are  estopped, 
and,  therefore,  that  these  rules  must  be  discharged.     But 
as  I  feel  anxious  to  prevent  any  misunderstanding  upon 
this  point,  I  think  it  right  to  add,  that  if  a  party  should 
concur  in  an  election,  in  honest  ignorance  of  some  cir- 
cumstance rendering  that  election  void,  and  should  after- 
wards come  before  the  Court  and  shew  that  such  an 
objection  exists,  that  it  came  to  his  knowledge  after  the 
election,  and  that  it  is  a  matter  deserving  of  inquiry ;  I 
would  by  no  means  have  it  inferred  from  the  present 
decision  that  such  a  party  ought  not  to  be  heard. 
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Slythe. 
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LiTTLEDALB^  J. — Concurred  (a). 


(a)  Bayletfy  J.,  was  gone  to 
chambers,  and  HolrotfdfJ,^  was 
absent  through  indisposition. 

(6)  Afterwards,  in  the  course 
of  this  term,  similar  rules  against 
Lane  and  Cobhld,  obtained  by 
relators  to  whom  there  was  no 
objection,  came  on  for  argument. 
The  only  point  made  was,  that 
the  affidavits  were  insufficient  for 
not  stating  positively,  that  the 
defendants  exercised  the  offices 
which  they  were  chained  with 


Rules  discharged  (i). 

usurping;  the  allegation  being 
that  the  deponents  had  been  Or 
formed  and  believed  that  the;  ex- 
ercised those  offices.  The  objec- 
tion, however,  was  overruled,  tbe 
Court  being  of  opinion,  npoo  the 
authority  of  Rex  v.  Harwotdt  i 
East,  177,  that  these  affidavits, 
uncontradicted,  were  sufficieot. 
These  rules,  therefore,  were  made 
absolute.  And  sfse  Rex  y,8l$tkt, 
post,  305. 


The  Kino  v.  The  Justices  of  the  North  Riding  of 

Monday,  YORKSHIRE. 

January  29.     g^ 

Where  a  cer-    ^N  shewing  cause  against  a  rule  nisi,  obtaiued  Ust 
tiorari\9Bs       term,  for  a  certiorari  to  brine  up  an  order  of  petty  scs- 

granted  on  the     .       '  .  r    t  r  l 

application  of  sions,  for  allowing  the  accounts  of  the  surveyors  of  toe 

and  one  !^'  highways  of  the  township  of  Fylingdales,  in  the  parish 
them  died  be-  of  Whitby,  in  the  North  Riding  of  Yorkshire,  in  order 
came  on  for  ^^^^  ^^^  same  might  be  quashed  for  want  of  jurisdiction 
argument,  the  in  the  justices,  it  appeared  from  the  afRdavits^  that  on 
the  case  not-  ^^e  13th  October  last  there  had  been  a  parish  meetiogi 
widwtandmg.  jjj  which  the  surveyor  of  the  highways  accounts  were 
sessions  have  submitted.  After  investigating  them,  it  was  agreed  by 
to  aUow  the  ^^^  vestry,  that  the  surveyor  should  go  before  a  single 
accounts  of  the  magistrate  next  day,  to  have  his  accounts  verified,  pur* 
highways  un-  suant  to  the  Highway  Act,  13  Geo.  3,  c.  78,  s.  48.  On 
der  13  Geo.  3,  ibe  following  day  the  surveyor  attended  before  a  single 

C.  7o,  S.  4o, 

where  the  parties  have  been  before  one  justice,  who  had  not  gone  into  the  accounts^ 
but  referred  the  case  to  the  petty  sessions. 
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magistrate,  but  omitted  to  take  ivith  bim  tbe  asseasmentfl; 

vrhereupoD  two  of  tbe  rated  iubabitants  of  the  township, 

lamed  Edmund  Cook  and  Alexatider  Bluut,  objected  v. 

hat  the  magistrate,  without  the  assessments,  could  not  ^ir^^^^u^^ 

erify  the  accounts,    llie  magistrate  yielded  to  this  objec-    York«hjre. 

ion,  and  desired  the  parties  to  attend  at  the  petty  ses- 

ions,  appointed  to  be  hoiden  next  day  at  Whitby.    All 

:ie  parties  attended  accordingly,  when  Cook  objected 

lat  the  petty  sessions  had  no  jurisdiction  to  uivestigate 

le  matter,   the  accounts  not  having   been   previously 

xamined  by  one  justice,  according  to  the  statute.     The 

etty  sessions,  however,  allowed  the  accounts.     The 

resent  application  was  originally  made  at  the  instance  of 

^ook  and  Blunt,  but  since  the  rule  was  granted  Cook 

ad  died. 

Brodrick  now  objected,  that  as  Cook  had  since  died> 
be  application  must  fall  to  the  ground,  the  Court  not 
aving  competent  parties  before  it,  who  would  be  respou- 
ible  for  costs,  in  the  event  of  the  rule  being  discharged ; 

Per  Curiam. — We  think  Alexander  Blunt  is  a  good 
pplicant,  and  we  shall  hear  the  case. 

Brodrick  then  shewed  cause.  The  question  is,  whe- 
ler  under  the  48th  section  of  the  act  suflBcient  was  done 
efore  the  single  magistrate,  in  order  to  give  the  petty 
»sions  jurisdiction.  This  application  was  granted  on 
le  authority  of  Rex  v.  The  Justices  of  Somersetshire  (a), 
rhich  would  seem  to  support  it;  but  as  this  is  a  mere 
rnnal  objection,  the  Court  will  not  look  very  astutely 
nto  it,  where  the  substance  of  the  act  was  complied  with. 
Now  here  the  surveyor's  accounts  were  actually  sub- 

(a)  Anle,  Yd.  III.  273;  6  D.  &  R.  469;  5  B.  &  C.  816. 
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niitted  to  the  vestry  and  approved  of,  and  the  parties 

went  before  the  single  justice  to  have  them  verified  as  a 
The  KfNG  .  1         ■ 

V.  mere  matter  of  form^  but  by  mere  accident  the  assessments 

'^f*h  ^N^R^^f  ^^^^  "^^  produced.  This  was  a  compliance  with  the 
Yorkshire,  substance  of  the  act,  so  as  to  give  the  petty  sessions 
jurisdiction.  There  having  been  an  objection  made  before 
the  single  justice,  it  was  competent  to  him  to  refer  the 
accounts  to  the  petty  sessions,  Rex  v.  Miichell(a)f  for 
examination  and  allowance.  In  Rex  v.  The  Justices  of 
West  Riding,  Yorkshire (fi),  Buller,  J.  says,  "  The  ap- 
pointment to  go  before  the  justice  is  to  be  made  with 
the  consent  of  the  inhabitants  and  of  the  surveyor ;  and 
if  they  all  consent  at  first  to  go  to  the  petty  sessions, 
instead  of  going  before  the  magistrate,  I  doubt  whether 
any  of  the  parties  can  afterwards  object  to  it.  The 
justices  at  the  petty  sessions  have  the  same  power  over 
the  surveyor's  accounts  that  one  justice  has."  [Bayki/f 
J.  But  the  petty  sessions  have  not  jurisdiction,  where 
the  parties  have  been  before  the  single  justice,  but  who 
has  not  gone  into  the  accounts  for  want  of  materials ;  the 
justices  in  this  case  were  under  that  difficulty.  AbM, 
C.  J.  If  you  agree  amongst  yourselves  to  go  at  once 
before  the  petty  sessions,  instead  of  the  single  justice, 
then  the  observation  of  Buller,  J.  is  applicable.]  There 
can  be  no  sensible  reason  for  going  before  the  single 
justice,  if  the  accounts  are  afterwards  only  allowed  by 
the  petty  sessions.  Here  the  parties,  in  fact,  went  be* 
fore  a  single  justice,  and  he  referred  the  matter  to  the 
petty  sessions. 

Abbott,  C.J. — We  are  not  called  upon  to  give  any 
opinion  as  to  the  reasonableness  of  the  objection  io 
this  particular  case,  but  to  determine  whether  that  wa^ 
done,  which  is  declared  to  be  necessary  by  the  legislature^ 

(a)  5  T.  R.  701.  (6)  5  T.  R.  632. 
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These  guards  and  securities  against  improper  practices         18^7. 
have  been  deemed  wise  and  necessary  by  parliament.     The  Kino 
The  act  requires  that  the  accounts  shall  in  the  first  place  v, 

be  submitted  to  a  single  justice,  and  then  to  the  petty  oftheN.R.  of 
sessions,  if  there  be  any  objection  to  the  allowance.  Yorkshire. 
Here  the  single  justice  had  no  means  of  exercising  his 
judgment  as  to  the  correctness  of  the  accounts,  the 
assessments  not  having  been  produced,  and  therefore  it 
appears  to  me,  that  the  petty  sessions  had  no  jurisdic- 
tion under  the  circumstances  of  this  case. 

Bayley,  J.  and  Littledale,  J.(a)  concurred. 

Rule  absolute  for  quashing  the  order  of  petty  sessions. 

(tt)  Uolroyd,  J.  was  absent. 


The  King  v.  The  Justices  of  Worcestershiee.  Monday, 

January  29. 
On  shewing  cause  against  a  rule  nisi  obtained  last  Three  several 

term,  for  a  mandamus  to  the  Justices  of  the  county  of  «?}»«">">" 
'  ^  -^  volvioe  the 

Worcester,  commanding  them  to  enter  continuances  and  same  mcts, 
hear  two  appeals  against  an  order  made  by  commissioners  ^estionrS"^ 
under  a  local  turnpike  act,  it  appeared  from  the  affidavits,  l^^?  having 
that  at  the  last  sessions  three  several  appeals,  founded  for  hearing  at 

upon  the   same   facts  and  depending  upon  the  same  sessions,  and 
,  ,  ,       ine  appellants 

question  of  law,  had  been  entered  for  hearing  and  tiial.  havine  agreed 

It  was  agreed  by  the  counsel  on  both  sides,  that  the  '|**^  of  tlw  '" 

decision  of  the  sessions  in  one  of  the  cases  should  be  Court  on  one 

binding  upon  the  parties  in  the  other  two.     The  first  ^y^^  ^^y^^^ 

case  was  fully  argued  and  discussed  upon  the  merits,  cases,  and  the 

sessions  hav- 
ing by  a  majority  of  justices  decided  with  the  respondent  in  the  first : — Held,  that 
the  Court  would  not  compel  the  sessions  to  hear  the  other  cases,  although  the  jus- 
tices had  granted  a  case,  but  not  upon  any  doubt  of  their  own  as  to  the  propriety  of 
their  decision. 
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1827.         and  the  question  of  law  decided  by  a  majority  of  the 

Tlie  Kmo     j^^^^^s  ^'^  favour  of  the  respondent.     The  counsel  for 

V.  the  appellants  in  the  other  cases  then  pressed  the  justices 

OP  '^  grant  a  case  for  the  opinion  of  this  Court  in  the  other 

Worcester,    appeals,  inasmuch  as  the  writ  of  certiorari  was  expressly 

taken  away  by  the  turnpike  act.     The  sessions,  at  the 

importunity  of  the  counsel,  granted  a  case,  but  expressly 

declared  that  they  had  no  doubt  whatever  upon  the 

subject,  and  therefore  decided  in  favour  of  the  respon* 

dents  in  the  other  cases. 

W.,0,  Russell,  on  shewing  cause,  was  stopped  by  tlie 
Court. 

Scarlett  and  Carter,  in  support  of  the  rule,  contended 
that  the  appellants  in  the  other  cases  had  a  right  to 
be  heard,  it  appearing  that  the  justices  below  were  not 
unanimous  in  their  opinion,  and  had  in  fact  granted  a 
case  for  the  opinion  of  this  Court.  The  reason  for  this 
application  was  stronger,  when  it  appeared  that  the 
certiorari  was  taken  away  by  the  statute. 

Abbott,  C.  J. — I  am  of  opinion  that  this  rule  ought 
to  be  discharged.     If  it  had  appeared  that  there  was  au 
understanding  between  the  bench  and  the  bar,  that  the 
matter  of  law  involved  in  the  first  case  was  to  have  been 
submitted  to  the  judgment  of  this  Court,  and  that  the 
magistrates  had  come  to  a  decision  pro  forma  amongst 
themselves  with  that  view,  I  should  have  tliought  we 
ought  to  make  the  rule  absolute,  and  direct  a  hearing 
of  the  other  two  cases  ;  but  upon  looking  at  the  affida- 
vits, nothing  of  that  kind  appears.     The  affidavits  iu 
answer  to  the  rule  state  distinctly  that  the  merits  of  all 
the  cases  were  alike,  that  precisely  the  same  question 
of  law  was  involved,  and  that  it  was  agreed   that  the 
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decision  of  one  was  to  be  binding  in  M.     It  appears 
that  the  sessions  decided  generally  upon  the  whole  case     j^  ^ 
in  favour  of  the  respondent  in  the  first  appeal,  confirm-  v, 

iog  the  order  of  the  commissioners.    The  justices  do  not  ^p 

appear  to  have  expressed  any  doubt  either  upon  the  law  Worgmtir. 
or  the  facts  of  the  case,  but  at  the  importunity  of  the 
appellant's  counsel  in  the  other  appeals  a  special  case 
is  granted.  Now  we  know  that  the  Quarter  Sessions 
do  sometimes,  in  deference  to  gentlemen  at  the  bar, 
grant  cases  for  the  opinion  of  this  Court  where  they 
themselves  entertain  no  donbt  whatever  upon  the  point 
in  consideration.  Here  the  magistrates  have  actually 
heard  and  determined  a  case  upon  the  understanding 
that  their  decision  shall  be  final  in  two  other  appeals. 
Can  we  then  call  upon  them  to  rehear  a  case  which  they 
have  already  determined  i  It  is  urged  that  they  have  in 
fact  granted  a  case,  which  implies  a  doubt  of  the  pro- 
priety of  their  decision.  Suppose,  however,  no  case 
had  been  granted;  if  upon  the  hearing  of  the  first  appeal, 
and  after  a  long  discussion  upon  the  law  and  facts  in- 
volved, the  sessions  had  determined  the  case^  could 
they  with  any  propriety  have  been  called  upon  to  hear 
the  other  cases,  upon  a  supposition  that  they  would 
change  their  opinion  ?  I  cannot  think  that  such  a  course 
could  with  propriety  have  been  adopted.  The  sessions 
having  decided  the  first  case,  after  mature  deliberation, 
and  it  having  been  agreed  by  the  parties  that  that 
decision  should  be  final  in  the  other  appeals,  and  a  case 
having  been  granted  merely  at  the  importunity  of  coun- 
sel, I  think  we  ought  not  to  require  the  justices  to  go 
into  the  matter  again. 

Batley,  J. — It  is  stated  that  the  three  cases  stood 
exactly  on  the  same  footing ;  and  I  collect  from  the 
davits,  that  there  was  a  difference  of  opinion  on  the 
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bench,  on  some  points^  although  the  majority  of  the 
TheKiNG     jus^i^^^  agreed  in  disallowing  the  appeal  on  the  principal 
V-  point  at  issue.     I  do  not  find  it  suggested  that  there  was 

'11% A  JiTATf  CKS 

QP  any  difference  of  opinion  upon  the  substantial  question 

Worcester,  raised  by  the  appeal.  If  that  had  appeared,  I  should 
have  thought  the  magistrates  ought  to  hear  the  other 
two  cases ;  or  if  it  had  appeared  that  the  appellants  in 
the  other  cases  had  foreborne  to  press  for  a  hearing  of 
their  cases,  under  an  expectation  and  belief  that  the 
point  would  be  brought  under  the  consideration  of  this 
Court,  I  should  have  been  inclined  to  make  this  rule 
absolute;  but  inasmuch  as  it  appears  that  all  the  cases 
were  exactly  the  same  in  facts  and  circumstances,  and 
the  same  question  of  law  being  applicable  to  each,  I  am 
disposed  to  concur  with  my  Lord  Chief  Justice  (but  not 
without  some  doubts  on  my  mind)  in  opinion  that  we 
ought  not  to  send  these  cases  to  be  reheard  at  sessions. 
I  certainly  entertain  doubts  upon  it. 

LiTTLEDALE,  J.  (fl) — I  am  decidedly  of  opinion  that 
this  rule  ought  to  be  discharged.  All  the  cases  were 
exactly  similar  in  circumstances,  and  the  same  question 
was  involved  in  all.  It  was  agreed  that  two  should  abide 
the  event  of  one.  That  one  was  fully  discussed  and  con- 
sidered, and  a  majority  of  the  Court  having  determined 
its  merits,  I  think  we  ought  not  to  compel  the  sessions 
to  hear  the  other  cases. 

Rule  discharged. 

(fl)  Holrof/d,  J.  was  absent. 


HILARY  TERM,  VII  AND  VIII  GEO.  IV. 


Crozier  V.  CuNDY  and  others.  m     ^ 

Trespass  for  breaking  and  entering  plaintiflF's  dwell-    ^^^^  »• 
ing-house,  and  seizing  and  taking  away  his  goods.    There  ha^^  a  war- 
was  a  second  count  for  seizing  and  taking  away  the  rantautho- 
goods  only.     Plea,  not  guilty,  and  issue  thereon.    At  the  zure  of  certain 
trial  before  Bestj  C.J.  at  the  Derbyshire  Spring  Assizes,  ^^^^^'n^mH 
1826,  it  was  proved  on  the  part  of  the  plaintiff  that  the  to  have  been 
defendants  had  entered  the  plaintiff's  house,  had  searched  ™®">  seized 

it,  and  had  seized  and  carried  away  lOOlbs.  weight  of  and  others  not 

..        ^  .        ,  .  ,    .^  1    J       <..•  J  specified  in  the 

cotton,  two  cases  m  which  it  was  packed,  a  tin  pan,  and  warrant.   The 

a  hair  sieve.     In  answer  to  this  case,  it  was  proved  on  l*'ter  goods 
the  part  of  the  defendants,  that  the  cotton  and  the  cases  likely  to  far- 
were  the  property  of  the  defendant  Cundy,  from  whom  njsh  evidence 
they  had  been  stolen  ;  that  the  defendants,  one  of  whom  of  the  former: 

was  a  constable  and  the  others  his  assistants,  had  entered  „„„  iLku  :„* 

'  was  liable  m 

the  house  under  the  authority  of  a  search-warrant  granted  an  action  of 
by  a  magistrate,  which  was  produced  in  evidence,  and  tho^h  a  copy 

which  empowered  them  to  search  the  house  for  lOOlbs.  of  the  warrant 

had  not  been 
weight  of  cotton ;  that  finding  the  cotton  packed  in  cases  demanded  of 

they  carried  it  away  in  them ;  and  that  they  also  carried  him  pursuant 
away  the  tin  pan  and  the  hair  sieve,  because  the  defend-  c.  44,  s.  6. 
ant  Cundy  claimed  them  as  his  property.  It  was  ad- 
mitted that  the  plaintiff  had  not  demanded  a  copy  of  the 
search-warrrant.  The  Lord  Chief  Justice  was  of  opi- 
nion that  under  the  24  Geo.  %  c.  44,  s.  6,  the  plaintiff  was 
bound  to  demand  a  copy  of  the  search-warrant,  and  that 
not  having  done  so  he  could  not  maintain  the  action. 
The  plaintiff,  therefore,  was  nonsuited,  with  liberty  to 
move  to  enter  a  verdict  for  one  shilling  damages. 

Clarke  having  in  Easter  term  last  obtained  a  rule  nisi 
accordingly, 

Reader  now  shewed  cause.     The  statute  provides  that 
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1827.  no  action  shall  be  brought  against  any  constable  for  any- 
thing done  in  obedience  to  any  warrant,  until  demand 
has  been  made  of  a  copy  of  such  warrant.  The  cottoo 
was  seized  in  obedience  to  the  warrant,  for  it  was  spe- 
ci6cally  mentioned  in  it,  and  the  only  question  is  whether, 
under  the  circumstances,  the  seizure  of  the  other  articles 
was  not  a  thing  done  in  obedience  to  the  warrant 
Though  the  constable  was  not  commanded  by  the  tenns 
of  the  warrant  to  seize  any  other  goods  than  the  cottooi 
still  he  was  not  restrained  from  so  doing,  if  those  other 
goods  appeared  to  him  to  have  been  stolen,  and  if  their 
detention  was  likely  to  prove  useful  in  the  investigation 
of  the  felony  mentioned  in  the  warrant.  In  Price  v. 
Messenger  (a),  where  the  warrant  was  to  seize  '^  stolen 
sugar,"  not  describing  it  particularly,  and  the  constable 
seized  sugar  which  turned  out  not  to  have  been  stolen, 
he  was  held  to  be  within  the  protection  of  the  statute. 
There  he  must  have  been  considered  as  acting,  virtuallji 
in  obedience  to  the  warrant, — and  here,  upon  the  same 
principle,  the  defendants  must  be  considered  as  having 
seized  all  the  goods  in  obedience  to  the  warrant,  and 
therefore  to  be  within  the  protection  of  the  statute. 

Clarke,  contr^,  was  stopped  by  the  Court. 

Abbott,  C.J. — By  the  warrant  which  was  produced 
in  evidence,  the  constable  was  authorised  to  seize  certain 
articles  therein  specified.  Unfortunately  for  him  he  also 
seized  some  other  articles  not  specified  in  the  warrant. 
If  those  articles  had  from  their  nature  been  likely  to 
furnish  evidence  of  the  identity  of  the  articles  stolen  and 
mentioned  in  the  warrant,  I  should  have  been  inclined  to 
assent  to  Mr.  Reader's  argument,  and  to  think  that  there 

(a)  2  B.&P.  158;  3  Esp.96.      subject  see  Chitty's  Statutes,  649, 
For  the  other  decisions  upon  this      in  notis. 
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might  have  been  reasonable  ground  for  seizing  them, 
though  not  mentioned  in  the  warrant.  But  it  cannot  be 
contended  that  the  tin  pan  and  the  hair  sieve  were 
articles  likely  to  furnish  such  evidence,  and  therefore  I 
am  of  opinion  that  the  nonsuit  cannot  be  supported. 
It  will  be  collected  from  the  mode  in  which  I  have  ex- 
pressed myself,  that  I  am  anxious  to  prevent  the  suppo- 
sition that  a  constable  who  seizes  goods  not  specified  in 
the  warrant  under  which  be  acts  is  invariably  and  neces- 
sarily a  trespasser :  neither  the  act  of  parliament,  nor  our 
present  decision,  justifies  such  a  supposition.  The  ver- 
dict must  be  entered  for  the  plaintiff  for  one  shilling 
damages ;  but  it  must  be  entered  on  the  second  count, 
^hich  charges  only  the  seizure  of  the  goods. 
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The  other  Judges  concurred. 


Rule  absolute. 


The  King  t?.  Slythe. 

This  was  a  similar  case  to  the  preceding  one  of  Rex 
V.  Slythe  (a),  with  these  exceptions :  There  was  no  ob- 
jection to  the  competency  of  the  relator.  His  affidavit 
stated  only  that  he  had  been  informed  and  believed  that 
the  defendant  exercised  the  office  of  free  burgess  of  the 
borough.  The  defendant's  affidavit  shewed  that  he  had 
an  inchoate  right,  by  birth,  to  be  admitted  a  freeman  at 
the  time  when  he  was  admitted  and  sworn  before  Seckamp 
and  Hammond. 

The  affidavit  of  a  relator  in  a  motion  for  a  quo  warranto,  that  he 
ibrmed  and  believes**  that  the  defendant  exercises  the  office  which  he 
usurping,  is  sufficient  (6). 

(a)  Ante,  p.  291.  (ft)  Vide  ante,  296,  (ft). 


Friday, 
February  9. 

The  title  of  a 
person  having 
an  inchoate 
ri^ht  to  be  ad- 
mitted a  free 
burgess  of  a 
borough  can- 
not be  im- 
peached on 
the  ground  of 
a  defect  of 
title  in  the 
officer  by 
whom  he  was 
admitted. 
"  has  been  in- 
is  charged  with 
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Campbell  and  Paiieson  shewed  cause.  First,  the  re- 
lator's affidavit  is  bad,  for  not  alleging  positively  that  the 
defendant  exercises  the  office  which  he  is  charged  with 
usurping.  It  states  only  that  he  has  been  informed  and 
believes  that  the  defendant  exercises  the  office.  That  is 
far  too  loose  an  averment.  It  is  irregular  to  charge  a 
party  with  a  misdemeanor  in  such  dubious  terms.  The 
charge  ought  to  be  dear  and  positive,  as  it  easily  may  be; 
for  there  can  be  no  difficulty  in  ascertaining  such  a  fact. 
In  this  respect  an  information  in  the  nature  of  quo  war- 
ranio  resembles  a  criminal  information ;  they  both  impute 
to  the  defendant  an  ofience,  and  ought  both  to  be  framed 
in  clear  and  positive  language.  [Holroydf  J.  A  quo 
warranto  information  is  not  a  criminal  proceeding.  It 
Avas,  I  believe,  once  held  by  Lord  Kenyon{a),  that  the 
affirmation  of  a  Quaker  was  admissible  in  support  of  an 
application  for  a  quo  warranto  information ;  which  could 
not  have  been  the  case  if  the  proceeding  had  been  one  of 
a  criminal  nature.  A  criminal  information  is  very  diffe- 
rent; that  is,  strictly  speaking,  a  criminal  proceeding,  and 
the  charge  must  be  clearly  and  positively  stated ;  but  the 
same  degree  of  precision  is  not  necessary  in  a  case  like 
this,  which  is  substantially  a  civil  proceeding.]     Secondly, 


(a)  The  case  here  alluded  to 
by  the  learned  Judge  does  not 
appear  to  have  been  reported, 
but  was  once  before  mentioned 
by  him,  in  his  judgment  in  the 
case  Ex  parte  Gellibrand,  H.  T. 
3  Geo.  4,  1  D.  &  R.  124,  in 
these  terms: — "  I  remember  a 
case  before  Lord  Kent/on,  where 
an  application  was  made  for  a 
^tfo  warranto  upon  the  affirma- 
Uon  of  a  Quaker,  which  pro- 
ceeding is  in  its  form  criminal, 
though  in  substance  civil,  and  ac- 
cording to  my  recollection,  that 


noble  and  learned  Judge  said, 
that  the  rule  to  try  the  admissi- 
bility of  a  Quaker  as  a  witness 
was,  whether  the  object  was  cri- 
minal, though  the  form  was  civil, 
and  upon  that  principle  he  held 
that  the  affirmation  was  admis- 
sible, the  object  being  only  crimi- 
nal in  form,  but  civil  in  substance. 
According  to  my  recollection  he 
drew  that  distinction.'*  See  the 
authorities  upon  this  subject  col- 
lected in  the  case  above  cited, 
and  in  Skipp  v.  Harwood,  WilleS; 
«92,  (6). 
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the  persons  before  whom  the  defendant  was  admitted  i827. 
were  bailiffs  de  facto,  and  that  is  enough  to  give  him  a 
perfect  title.  He  had  by  birth  an  inchoate  right  of 
admission,  and  that  cannot  be  invalidated  by  the  circum-  Sltthe. 
stance  of  the  officers  before  whom  he  was  admitted 
having  a  defective  title.  No  case  can  be  found  in  which 
the  admission  of  a  freeman  has  been  set  aside  upon  the 
ground  of  a  defect  of  title  in  the  presiding  officer ;  and 
the  Court  will  not  now  for  the  first  time  entertain  such 
a  question,  the  probable  effect  of  which  would  be  to 
impeach  the  titles  of  many  hundreds  of  freemen  in  diffe- 
rent corporations  throughout  the  kingdom.  The  admit- 
ting and  swearing  the  defendant  by  the  bailiffs  was  not 
a  voluntary  act  on  their  parts ;  in  so  doing,  they  acted 
as  merely  ministerial  officers ;  and  if  they  had  refused  to 
do  so,  this  Court,  upon  being  satisfied  that  the  defendant 
bad  an  inchoate  right  of  admission,  would  have  issued  a 
mandamus  to  compel  them  to  admit  him,  without  in- 
quiring whether  they  were  bailiffs  dejure  or  de  facto  only. 
What  return  could  the  bailiffs  possibly  have  made  to  such 
a  mandamus?  Clearly  none.  There  are  many  analo- 
gous cases  shewing  that  the  defendant's  admission  is 
good.  All  acts  which  an  officer  is  compellable  to  do  are 
valid,  though  done  by  an  officer  de  facto.  Rex  v.  The 
Corporation  of  Shrewsbury  (a).  A  lord  of  a  manor,  who 
i^  in  by^disseisin,  may  admit  to  a  copyhold  estate.  Chud^ 
IngVs  case  (6),  Brown^9  case  (c).  A  mayor  de  facto  mzy 
bind  a  corporation  by  his  voluntary  concurrence  in  cor- 
porate acts;  Knight  v.  The  Corporation  of  Well${d); 
it  fortiori,  his  acts  are  binding  where  they  are  compul- 
sory pnA  ministerial,  as  in  the  present  instance. 

Adam  and  Alderson,  coatrii.     First,  the  affidavit  of 

(a)  Cas.  temp.  Hard.  150.  (c)  4  Co.  Rep.  24  a. 

{b)  1  Co.  Rep.  140  b.  (d)  1  Lutw.  519. 

VOL.  IV.  *Y 
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the  defendant  having  exercised  his  office  is  sufficiently 
certain.  Information  and  belief  might  not  be  mdmissible 
if  they  went  to  affect  the  validity  of  the  title  ;  bot  where 
they  refer  only  to  the  exercise  of  the  office  they  are  suf- 
ficienti  especially  where  they  are  uncontradicted,  fier  v. 
Hartvood  {a)*  Secondly,  the  arguments  urged  to  induce 
the  Court  to  refuse  this  application,  namely,  the  novelty 
and  importance  of  the  question,  are  the  very  grounds 
upon  which  the  rule  ought  to  be  made  mlsolute*  It  is 
said,  that  the  Court  would  grant  a  mandamus  to  compel 
the  admission  of  a  person  who  shewed  an  inchoate  right 
to  the  office  of  a  free  burgess.  That  may  be  true,  and 
yet  it  by  no  means  follows  that  they  ought  not  to  grant 
leave  to  file  a  quo  voarranto  information  against  the  same 
person,  for  in  either  case  they  would  act  upon  colour* 
able  grounds  only ;  and  where  a  mandamua  is  sen^  ail 
questions  of  law  remain  open  to  discussion  upon  the 
return.  Where  a  mandamus  is  applied  for,  the  titles  of 
the  parties  to  whom  it  is  directed  are  necessarily  admitted; 
and  it  is  not  competent  for  them  to  raise  any  objection  on 
that  point  themselves.  It  has  been  assumed  that  the 
admission  of  a  free  burgess  is  a  compulsory  and  ministe- 
rial act,  and  may,  therefore,  be  performed  by  persons 
who  are  officers  de  facto:  but  there  is  no  proof  that  it  is 
so :  and,  at  all  events,  it  is  the  duty  of  the  presiding 
officer  on  such  occasions  to  ascertain  that  the  party 
claiming  to  be  admitted  is  entitled  to  the  privilege  he 
claims. 


Abbott,  C.J. — It  seems  to  me,  upon  the  authority 
of  the  case  of  Rex  v.  Harwood,  that  the  affidavit  respect* 
ing  the  defendant's  exercising  the  office  of  free  burgess 
is  sufficient,  being,  as  it  is,  uncontradicted  by  the  other 
side,  and  not  affecting  the  validity  of  the  title  to  that 

(fl)  «  Bast,  177. 
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office.     But,  upon  the  other  point  raised  in  this  case,        1897. 

I  am  of  opinion,  that  this  rule  must  be  discharged.     The      !^\T^ 
,.       .        .     /  .   ,  .  ,  The  Kino 

application  is  for  a  quo  warranto  information,  and  was  v. 

made  solely  upon  the  ground  that  the  defendant  was  ^I'Ythe. 
admitted  and  sworn  into  his  office  of  free  burgess  before 
persons  who  were  incompetent  to  admit  him,  they  not 
being  good  presiding  officers.  Prima  facie,  that  is  a  valid 
objection  to  the  defendant's  title.  The  answer  to  it  is, 
that  the  defendant  had  an  inchoate  right  to  be  admitted ; 
and  the  question  is,  whether  that  is  a  sufficient  answer 
or  not.  Now,  where  a  title  is  derived  from  some  person 
conferring  it,  it  must  necessarily  stand  or  fall  with  the 
title  of  the  person  conferring  it ;  and  if  that  person  had 
no  right  to  confer,  the  title  which  he  confers  is  gone. 
But  the  defendant's  title  was  not  derived  from  the  bai» 
liffs  ;  it  cannot  be  said  that  they  conferred  it  upon  him ; 
all  they  had  to  do  was  to  inquire  into  the  validity  of  his 
alleged  inchoate  right,  and  if  tliey  were  satisfied  of  its 
validity,  to  confirm  it  by  admission.  If  any  doubt  as  to 
the  existence  of  the  defendant's  right,  or  any  collusion 
between  the  parties,  had  been  suggested,  the  case  would 
have  stood  on  a  different  footing,  for  then  there  would 
have  been  a  question  of  right  to  be  decided.  But  where 
a  party  having  an  undisputed  inchoate  right,  attends  at  a 
meeting  of  the  corporate  body  and  claims  to  be  admitted 
a  free  burgess,  it  is  impossible,  as  it  seems  to  me,  for  us 
to  say  that  his  admission  was  bad  merely  because  the 
presiding  officers  by  whom  he  was  admitted  had  them- 
selves a  defective  title.  No  case  has  been  found  in  which 
an  information  has  been  granted  upon  such  an  objection 
as  this ;  yet  .similar  circumstances  must  very  frequently 
have  occurred :  and  if  the  objection  had  ever  been 
deemed  tenable,  it  is  not  probable  that  it  would  be 
raised  now  for  the  first  time.  It  has  been  urged,  that  the 
question  being  new  and  admitting  of  doubt,  we  ought 

Y  2 
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therefore  to  send  it  to  a  jury  for  decision ;  but  we  are 
invested  with  a  certain  degree  of  discretion  in  such 
caseS|  and  are  at  liberty  to  take  into  consideration  the 
probable  consequences  of  allowing  such  a  question  to 
be  agitated.  One  of  the  probable  effects  of  our  making 
this  rule  absolute  would  be,  that  we  should  be  called 
upon  immediately  afterwards  to  grant  hundreds  of  the 
same  nature,  and  thereby  to  disturb  the  peace  of  half  the 
corporations  in  the  kingdom.  The  mischief  that  would 
attend  the  discussion  of  this  question,  and  which  we  are 
bound,  if  we  can,  to  prevent,  would,  in  my  opinion,  be 
a  sufficient  ground  for  our  discharging  this  rule,  even  if 
we  entertained  some  doubt  upon  the  point ;  but  as  no 
«uch  doubt  exists  in  my  mind,  I  think  we  should  be  ex- 
tremely wrong  if  we  were  to  sanction  any  further  discus- 
sion of  the  subject. 


Baylby,  J.  and  Holboyd,  J.  concurred. 


Little  DA  LB,  J.  was  absent. 


Rule  discharged. 


Friday,  The  KiNG  V.  The  Rev.  Samuel  Davies,  Clerk. 

February  9. 

MandamusWes  THIS  was  a  rule  calling  upon  the  defendant,  the  perpe- 
to  restore  a       ^"^1  curate  of  the  parish  of  Oj/stermouth,  in  the  county 

parish-clerk      ^f  Qlamoreany  to  shew  cause  why  a  writ  of  mandamus 

removed  by  .  , 

him  without      should  not  issue,  directed  to  him,  commanding  him  to 

• 

A^d^"^C     t  "■^^^^''^  ^"®  "'^^^  Tovey  to  the  place  and  office  of  parish- 
will  not  judge   clerk  and  sexton  of  the  church  of  Oystermouth. 
of  the  justice 
of  the  cause  of 

removal  upon  the  ex  parte  statement  of  ihe  minister;  he  must  state  it  in  his  return 
to  the  mandamus,  and  give  the  clerk  an  opportunity  of  answering  it. 


Hie  King 
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The  affidavit  of  John  Tovey,  upon  ^hich  the  rule  had         tstr. 
been  obtained,  stated,  that  he  had  been  appointed  parish- 
clerk  and  sexton  in  the  time  of  the  predecessor  of  Mr.  v. 
Davits,  and  had  continued  in  that  office  until  he  was          avies. 
removed  by  Mr.  Davies  appointing  another  in  his  stead. 

The  affidavits  in  opposition  to  the  rule  imputed  to 
Tovey  misconduct  and  inefficiency  in  his  office;  that  he 
had  refused  to  attend  funerals ;  had  demanded  extortio- 
nate fees;  had  left  the  church  before  divine  service  was 
concluded;  was  in  the  habit  of  cursing  and  swearing; 
and  had  behaved  disrespectfully  to  Mr.  Davies;  and  that 
he  could  neither  read  nor  sing  correctly.  They  also 
stated  that  the  bishop  of  the  diocese  had  been  informed, 
and  approved,  of  Tovey* 8  removal.  There  was  no  state- 
ment that  any  formal  charge  had  ever  been  preferred 
against  Tovey  in  his  presence,  so  as  to  aiford  him  an 
opportunity  of  defending  his  conduct* 

Taunton  and  Russell  shewed  cause.  Rex  v.  Warren{a) 
is  an  authority  to  shew  that  the  defendant,  as  incumbent 
of  the  parish,  had  power  to  remove  the  parish-clerk, 
provided  he  had  sufficient  grounds  for  the  removal.  It 
will  hardly  be  contended  that  the  affidavits  produced  on 
the  part  of  the  defendant  do  not  shew  such  grounds, 
especially  as  the  removal  founded  upon  them  was  ap- 
proved of  by  the  bishop  of  the  diocese.  Under  such 
circumstances  this  Court  will  not  interfere  by  granting 
the  writ  prayed  for. 

Maule,  contrd.     The  facts  adduced  in  answer  to  this 

rule  will  not  warrant  the  Court  in  discharging  it.     Rex 

V.  Warren  (a)  is  an  express  authority  for  granting  the 

mandamus  in  this  case.     It  was  there  decided  that  a 

mandamus  will  lie  to  restore  a  parish-clerk,  removed 

(a)  Cowper,  370. 


Davies. 
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without  sufficient  cause.     Lord  Mansfield,  on  the  case 
r^T'^v^ .     first  coming  on,  said,  the  clerk  has  his  office  only  during 
V.  his  good  behaviour.     But  though  the  minister  maj  have 

a  power  of  removing  him  on  a  good  and  sufficient  cause, 
he  can  never  be  the  sole  judge  and  remove  him  at 
pleasure,  without  being  subject  to  the  control  of  this 
Court.  And  Astopf,  J.,  said,  as  long  as  the  clerk  behaves 
himself  well,  he  has  a  good  right  and  title  to  continue 
in  his  office.  Therefore  if  the  clergyman  has  any  just 
cause  for  removing  him^  he  should  state  it  to  the  Court. 
And  afterwards,  on  the  decision  of  the  case.  Lord  Mam- 
field  said^  a  parish-clerk  is  a  temporal  officer,  and  the 
minister  must  shew  ground  for  turning  him  out.  And 
the  rule  for  a  mandamus  to  restore  the  clerk  was  tnade 
absolute,  on  the  ground  that  the  minister  had  not  shewn 
sufficient  cause  for  removing  him.  Upon  all  the  princi- 
ples laid  down  in  that  case,  this  rule  must  be  made 
absolute.  Here  the  minister  has  been  the  sole  judge, 
and  has  removed  at  pleasure;  and  he  has  not  stated 
to  the  Court  any  just  cause  for  the  removal.  Even  if 
the  objections  raised  to  the  clerk  were  sufficient  in  them- 
selves, still  he  has  never  been  allowed  the  opportunity 
of  answering  them ;  and  the  bishop's  acquiescence  in  the 
removal  cannot  vary  the  case,  because  that  was  obtained 
by  an  ex  parte  statement,  which  is  not  before  the  Court, 
and  which  the  clerk  had  not  the  means  of  hearing  and 
refuting. 

Abbott,  C.  J. — I  am  of  opinion  that  the  discharge 
of  this  officer  has  been  made  in  too  hasty  and  sutnmaiy 
a  manner,  and  therefore  that  the  rule  for  a  nmndamut  to 
restore  him  ought  to  be  made  absolute.  It  does  not 
appear  that  the  charges  against  him  have  ever  been  made 
in  form,  or  in  such  a  mode  as  to  draw  his  attention  to 
them,  or  to  give  him  an  opportunity  of  defending  himself 
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against  them.     If  Mr.  Davits  has  good  and  sufficient 

grounds  for  the  removal,  he  may  state  them  in  his  return     xheKiTo 

to  the  writ,  mud  Tovey  will  then  have  the  opportunity  of  «• 

1  DAVIEf. 

aoBwenng  them. 

The  other  Judges  concurred. 

Rule  absolute. 


The  King  r.  EveTT.  Saturday, 

February  10. 

An  inquisition  taken  before  one  of  the  coroners  for  the  A  coroner's  in- 
county  of  Bucks,  touching  the  death  of  one  Elizabeth  be  amended 
Baldwin,  was  removed  into  this  Court  by  certiorari,  ^"  matters  of 
being  in  the  following  words  : —  Omitting  the 

"  Inquisition  taken  at  Wolverton,   in  the  county  of  "?"™®  ^^.  ^^® 
*  •'  place  where 

Bucks,  on,  8cc.,  before  James  Burnham,  one  of  the  coro-  the  death  hap- 
ners  for  the  said  county,  on  view  of  the  body  of  Elizabeth  ^^^  ^^^ 
Baldwin,  an  infant  then  and  there  lying  dead,  upon  the  ^9""^;  omit- 

,         ^    ,  ,  ,  .  ,       ,  ting  the  names 

oaths  of  the  several  persons  under-written,  and  whose  of  the  jurors 

seals  are  affixed,  who,  being  duly  sworn,  say,  that  the  said  *"  l^®  ^9^y.  ^^ 
„,.     ,     ,     ^   ,       .  I  .  themqmsition; 

Elizabeth  Baldwin,  on^  &c.,  at  the  parish  and  m  the  inserting  their 

county  aforesaid,  being  crossing  the  king's  highway  in  ^^JJf^^Ty  •„}. 

the  said  parish,  it  so  happened  accidentally,  casually^  tials  or  abbre- 

and  by  misfortune,  tliat  the  said  Elizabeth  Baldwin,  in  j^^g  ^j^^  death" 

the  attempt  to  cross  such  road,  was  suddenly  forced  to  ^^  have  been 

caused  bv 
and  against  the  ground  by  the  leaders  of  a  certain  coach  horses,  the 

called  the  Tallu^ho,  which  was  passing  through  such  ^I^^^j^i^ 
parish,  by  means  whereof  she  was  so  much  bruised,  and  they  being  in 
otherwise  injured,  as  to  occasion  her  death,  as  to  languish  i^^v^of iT^and 
for  die  space  of  57  hours,  and  then  she  died.     And  so  B.  onW :  are 

all  defects  of 

the  jurors  aforesaid,  upon  their  oath  do  say  and  present,  g^bstnnce 
that  Elizabeth  Baldwin  in  manner  and  by  the  means  wh^ch  cannot 

be  snpplied  by 
amendment, 
and  for  which  an  inquisition  may  be  quashed. 
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aforesaid  came  to  her  death,  and  not  otherwise,  and  that 
the  said  coach  and  horses  were  moving  to  the  death  of 
her,  the  said  Elizabeth  Baldwin,  and  are  of  the  value  of 
80/.,  the  property  and  in  the  possession  of  Humphry 
Evett,  William  Gilbert,  and  Company.*' 

This  inquisition  was  signed  and  sealed  by  the  coroner 
and  the  jurors,  but  several  of  the  jurors  signed  the  initials 
only  of  their  christian  names.  A  venire  issued  to  the 
defendant  Evett,  upon  which  he  appeared,  and  demurred 
to  the  inquisition. 

The  demurrer  was  argued  in  the  course  of  last  term  by 


Campbell  in  support  of  the  demurrer,  who  contended 
that  the  inquisition  was  bad  on  three  grounds : — First, 
for  not  setting  out  the  names  of  the  jurors  in  the  body 
of  the  inquisition ;  secondly,  for  not  stating  where  the 
death  happened,  nor  where  the  body  was  found ;  and 
thirdly,  for  not  stating   the   cause  of   the   death  with 
sufficient  certainty.     First,  the  names  of  the  jurors  ought 
to  have  been  inserted  in  the  body  of  the  inquisition.    As 
it  is,  the  Court  have  not  the  means  of  knowing  the  real 
names  of  the  jurors  at  all,  either  from  tlie  body  or  tbe 
foot  of  the  inquisition,  for  several  of  them  have  sign^^ 
with  the  initials  only  of  their  christian  names  ;  but  tH^^^ 
names  ought  to  be  disclosed  fully  and  correctly,  at  1^^* 
at  the  foot,  if  not  in  the  body  of  the  inquisition ;       ^ 
either  point  of  view,  this,  therefore,  is  a  fatal  objeclion^'^ 


(a)  ''  Care  should  be  taken  to 
insert  the  names  of  the  jurors 
accurately ;  for  if  there  be  a  vari- 
ance between  the  names  of  the 
jurors  in  the  caption,  and  those 
in  the  attestation,  it  will  be  fatal. 
Bex  V.  Huggins,  3  C.  &  P.  414.'* 
Jervis  on  Coroners,  259.  An 
inquisition  must  be  signed  by  all 


the  jurors  as  well  as  the  corof"^ 
Rex  V.  The  Justices  of  Norf^ 
1  East,  P.  C.  383.    If  tlie  nai^ 
of  the  jurors  be  not  set  ool 
the  caption  of  a  coroner's  inq   "5 
sition,  and  the  inquisition  be  i 
signed  by  the  jurors   with  th 
names  at  length,  the  inquisiti 
is  bad,    Per  Farke,  J.  in  Ucjr 
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Secondly,  the  inquisition  ought  to  state  that  the  death 
took  place,  and  that  the  body  was  lying  within  the  county 
of  Bucks.  Without  these  statements  there  is  nothing  to 
shew  that  the  coroner  had  jurisdiction.  An  inquisition 
ought  to  be  as  certain  as  an  indictment.  At  common 
law,  if  a  mortal  wound  was  inflicted  in  one  county,  and 
the  death  happened  in  another,  it  was  formerly  matter  of 
doubt  in  which  the  offender  ought  to  be  indicted ;  and 
though  this  has  been  remedied,  first  by  the  2  &  S  Edto.  6, 
c.  24,  and  subsequently  by  the  7  G.  4,  c.  64^  and  9  G.  4, 
c.  3 1 ,  and  the  party  may  now  be  tried  in  that  county  in 
which  the  death  happens,  still,  an  indictment  must  shew 
with  certainty  which  that  county  is,  and  an  inquisition 
must  do  the  same.  Here,  for  all  that  appears,  the  de- 
ceased may  have  received  the  injury  in  Buckif/ghamshire, 
and  have  died  in  some  other  county,  and  in  that  respect 
the  inquisition  is  bad  for  uncertainty.  Thirdly,  the  cause 
of  the  death  is  very  obscurely  and  insufficiently  de- 
scribed. It  is  not  averred  that  the  bruises  and  injuries 
received  by  the  deceased  were  mortal ;  but  such  an  aver* 
Qieut  is  indispensably  necessary,  Regina  v.  Clerk  (a)» 
There  is  nothing  to  explain  what  is  meant  by  *'  the 
leaders  of  the  coach,"  and  the  Court  cannot  be  expected 
either  to  construe  or  adopt  the  cant  phrases  of  the  day. 
The  word  "  leaders"  does  not  of  necessity  mean  horses; 
and  if  it  did,  there  is  no  averment  that  at  the  time  when 
the  accident  happened,  they  were  attached  to  and  draw- 
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18«7. 


Boweuy  Monmouth  Lent  Assizes, 
1829,  3  C.  &  P.  602.  If  some  of 
the  jarors  sign  with  their  marks, 
wmAi  marks  ought  to  be  verified 
by  an  attestation.     Id.  ibid. 

(a)  ]  Salk,  377.  <<  The  wound 
OT  bm'ise  must  be  alleged  to  be 
mortal,  whereof  the  party  died ; 
l&d  an  omission  in  this  respect 


cannot  be  supplied  by  the  alle* 
gation  contained  in  the  conclu- 
sion of  the  inquisition,  which  is 
at  all  times  necessary,  that  the 
deceased  died  in  consequence  of 
the  violence  inflicted  upon  him. 
2  Hale,  P.C.  186;  2  Haw.P.C. 
c.  23,  s.  82,  83/'  Jervis  on 
Coroners,  269. 
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log  the  coach;  there  is,  therefore,  no  fact  stated  to 
warrant  the  conclusion  that  either  the  horses  or  the 
coach  were  moving  to  the  death. 

Chitty,  contri.  The  same  certainty  is  not  required  in 
an  inquisition  like  the  present  as  in  an  indictment.  If 
it  were  an  inquisition  of  blood,  for  the  purpose  of  punish- 
ment and  the  advancement  of  justice,  it  might  be  diffe- 
rent ;  but  here  the  only  object  is  the  enforcement  of  s 
deodand.  First,  there  seems  no  good  reason  for  requir- 
ing that  the  names  of  the  jurors  shall  appear  in  the  body 
of  the  inquisition.  The  practice  has  always  been  to 
insert  them  at  the  foot  of  the  inquisition  only,  (since 
they  have  been  inserted  at  all,  for  formerly  inquisitions 
were  only  sealed) ;  and  if  the  names  are  there  given  in 
such  a  shape,  although  abbreviated,  Uiat  the  persons  of 
the  jurors  can  be  ascertained,  every  reasonable  requisite 
seems  to  be  satisfied.  Secondly,  the  Court  will  presume, 
as  well  upon  general  principle,  as  from  the  facts  stated, 
that  the  death  happened,  or  that  the  body  was  found,  in 
the  county  where  the  inquisition  was  held,  and  conse* 
quently  that  the  coroner  had  jurisdiction.  It  is  stated 
that  the  body  was  there  viewed,  and  that  the  injuiy 
was  there  received ;  and  if  the  coroner  had  not  juris- 
diction there,  the  defendant  should  have  pleaded  that 
fact  instead  of  demurring.  Thirdly,  the  cause  of  the 
death  is  stated  in  a  manner  sufficiently  certain  and  intel- 
ligible. It  is  impossible  to  read  the  statement  in  the 
inquisition  without  understanding  that  the  death  was 
caused  by  the  leading  horses  of  the  coach,  and  that  they 
were  at  the  time  drawing  the  coach.  Though  the  Court 
cannot  be  called  upon  to  construe  cant  phrases,  yet 
neither  can  they  be  called  upon  to  say  that  they  do  not 
understand  those  ordinary  expressions  in  general  use, 
which  they  must,  and  do,  in  common  with  the  rest  of 
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mankind,  perfectly  understand.  Moreover,  this  and  the 
first  objection  are  objections  merely  of  form,  and  are, 
therefore,  not  grounds  of  general  demurrer. 

The  Court  did  not  deliver  any  judgment,  but  as  their 
opinion  seemed  to  be  strongly  against  the  inquisition, 

Chitty,  on  a  former  day  in  this  term,  obtained  a  rule 
nisi  for  a  venire  facias  to  bring  the  coroner  into  Court, 
for  the  purpose  of  amending  the  inquisition  by  inserting 
the  name  of  the  place  where  the  death  happened,  and 
the  christian  names  of  the  jurors,  and  by  erasing  the 
words  "  and  Company,"  so  as  to  leave  the  finding  of  the 
property  in  Eveii  and  Gilbert  only.  The  rule  was  ob- 
tained upon  the  coroner's  affidavit,  which  set  out  the 
names  of  the  jurors  at  length,  and  averred  that  they  were 
the  same  persons  who  signed  the  inquisition,  and  before 
whom  it  was  taken,  as  also  that  the  coach  and  horses 
belonged  to  Evett  and  Gilbert,  and  that  the  coroner, 
believing  them  to  be  in  partnership  with  others,  had 
for  that  reason  inserted  the  words,  **  and  Company." 

Campbell  now  shewed  cause.  The  proposed  amend- 
ments cannot  be  allowed.  They  would  not  lead  to  the 
advancement  of  justice,  which  is  the  only  object  for 
which  amendments  are  in  general  allowed;  the  only 
object  to  be  gained  by  these,  is  the  power  of  enforcing 
payment  of  a  deodand.  Besides,  the  application  here 
is  to  amend  matters  of  substance,  which  cannot  be 
done{/i).  No  case  can  be  cited  in  which  an  inquisition, 
defective  in  matter  of  substance,  has  been  allowed  to  be 

(a)  '^  An  inquisitioD,  which  is  Saund.  356;  1  Keb.  907;  1  Haw. 

good  tn  tuhtttmeey  but  defective  P.  C,  c.  27,  -s.  15.''    Jervis  on 

in  fbnn,  may  be  amended.     1  Coroners,  980. 
Sid.  225,  259;  3  Mod.  101 ;  1 


The  KiKO 

V. 

Evett. 
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amended.      Lord  Chief  Baron  Comyns  lays  down  the 

The  KiMo      ''"'®'  ^^^  ^^y^*  ^^^^  "  ^^'^  inquisition  Jinds  the  substance, 
V.  though  defective  in  form,  it  may  be  amended"  (a).   All 

EVETT. 

the  other  cases  bearing  upon  the  point  are  to  the  same 
effect.  He  cited  Rex  v.  Saloway(b),  and  Rex  v.  Glover  (c). 
He  was  then  stopped  by  the  Court. 

Chitty,  contrsL     This  application  is  founded  upon  the 
affidavit  of  the  coroner,  and  is  not  altogether  new,  for 
there  are  instances  in  which  similar  amendments  have 
been  made  in  the  Crown  Office.     \^Abboft,  C.  J.  The 
statement  as  to  the  property  in  the  coach  and  horses  is 
the  finding  of  the  jury.     How  can  we^  or  the  coroner  by 
dur  order,  have  authority  to  alter  that?]     An  amendment 
of  a  precisely  similar  nature  has  been  made.     In  a  case 
of  Rex  V.  Williams  and  Bellamy,  15  G.  3,  it  appears  by 
the  record  of  the  inquisition  filed  in  the  Crown  Office, 
that  the  death  was  caused  by  a  fall  from  a  cart,  which 
the  inquisition  originally  stated  to  be  the  property  of 
"  Messrs.  Williams  and  Company,  of  Stratford,  in  the 
county  of  Essex,  calico-printers  ;*'  and  by  an  order  of 
Yates,  J.,  that  was  afterwards  altered  to  "  Stephen  Wil- 
liams and   Clement  Bellamy,   of  the  Poultry,  London, 
linen  drapers.'*     [Abbott,  C.J.  We  do  not  know  the 
contents  of  the  affidavit  upon  which  that  was  done.] 
There  are  several  cases  mentioned  in  Rollers  Abridgement, 
in  which  the  sheriff  has  amended  the  names  of  jurors  in 
the  panel  after  verdict  ({/);  in  Rex  v.  Atkinson  (e),  it  was 
held  that  the  caption  of  an  indictment  might  be  amended 
by  inserting  the  names  of  the  grand  jurors;  and  in  Rex 

(a)  Com.  Dig.  tit.  Officer,  (G.  (d)  1  Rol.  Abr.  196.  tit.^iweii</- 
12.)                                                  ment,  (B.) 

(b)  3  Mod.  101.  (e)  4  East,  176,  n.     And  !>ee 

(c)  1  Sid.  259.  Rejc  v.  Ayleil,  and  Rex  v.  Dtu^- 

ley,    Ihid» 
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V.  Harrison  (a),  it  is  said,  that  an  inquest  may  be  amended         1897. 

in  all  points  except  the  matter  of  the  verdict.  r«!^"^I^^'^ 

*^  *^  The  King 

Abbott,  C.  J. — This  inquisition  is  defective  in  seve-  Evett. 
ral  respects^  and  we  are  asked  to  supply  the  defects  by 
amendments.  The  inquisition  does  not  state  where  the 
death  happened,  nor  where  the  body  was  found ;  it  does 
not  set  out  the  names  of  the  jurors  in  the  body,  nor  is  it 
subscribed  with  their  christian  names  at  length  at  the 
foot.  In  all  these  particulars,  we  are  asked  to  allow  of 
amendments.  Now  it  is  essential  for  the  purpose  of  ori^ 
ginating  the  jurisdiction  of  the  coroner,  that  the  inquisition 
should  state  where  the  death  happened,  and  where  the 
body  was  found ;  these,  therefore,  are  defects  in  sub* 
stance,  not  in  form  merely;  and  we  should  be  going 
further  than  this  Court  has  ever  yet  gone,  if  we  were 
to  allow  amendments  of  such  a  nature.  They  are  not 
required  for  the  advancement  of  justice,  and  that  is  the 
only  purpose  for  which,  generally  speaking,  amend- 
ments are  allowed.  But  in  addition  to  this,  we  are 
asked  to  alter  the  finding  of  the  jury  with  respect  to  the 
ownership  of  the  coach  and  horses  by  which  the  death 
was  occasioned.  If  this  were  an  indictment  found  by  a 
grand  jury  at  the  assizes,  in  which  the  Court  has  power 
to  amend  matters  of  form,  but  not  of  substance,  such  an 
alteration  as  this  clearly  could  not  be  made;  neither  can 
it  be  made  in  this  inquisition.  The  present  rule,  there- 
fore,  must  be  discharged. 

The  other  Judges  concurring, 

Rule  discharged. 

Campbell  then  moved  that  the  inquisition  might  be 
quashed  for  the  defects  before  mentioned,  and. 

Per  Curiam, 
Inquisition  quashed. 

(a)  1  Sid.  225. 
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183T. 

The  Company  of  Prophietohs  of  the  Stafford- 
shire and  Worcestershire  Canal  Navigation 
V.  Hallen,  Gent.,  one,  &c. 

a"canaTcom-^^  CaSE  against  the  defendant  for  digging  clay-piu  in  his 
pany,  bound  by  field  adjoining  to  the  bank  and  towing*  path  of  the  canal 
ment  to  keep  of  the  plaintiffs,  in  consequence  of  which  the  bank  sunk 
tbe  banks  or      down,  and  the  towinz-path  was  rendered  unsafe,  and  the 

the  canal  in  ...  .  .  . 

good  repair,      plaintiffs  incurred  great  expence  in  repairing  the  damage. 

^Tiro?ad-  ^^^^>  "^^  g"^'*y>  ®"^  *^«"®  thereon.  At  the  trial  before 
joining  land  for  GatTow,  B.  at  the  T^orc6s/er5  At  re  Summer  Assizes,  I B^, 

fand,^  whereby  ^^®  ^^^^  ^^^  ^^^^ ' — '^^^  plamtiffs  were  a  company  estab- 
the  banks  fell  Hshed  by  the  statute  6  Geo.  S,  for  making  and  maintaining  the 
tiffs  cannot  re-  Worcestershire  and  Staffordshire  Canal.  The  defendant 
cover  without   ^j^g  ^j^^  owner  of  land  in  the  parish  of  Kidderminster,  in 

shewing  that  "^ . 

the  banks  were  the  county  of  Worcester,  contiguous  and  next  adjoining 

wh^he^fe"  ^^  ^^^  ^*"^''  "^^^  defendant,  in  the  year  1825,  had 
in.  caused  clay-pits  to  be  dug  in  his  own  land,  in  the  direc* 

tion  of  and  near  to  the  bank  of  the  canal,  to  the  extent 
of  fifty-five  feet,  without  causing  any  injury  to  the  bank. 
He  then  caused  a  clay-pit  to  be  dug  beyond  the  fifty-five 
feet,  but  at  the  same  distance  from  the  bank,  and  in  July, 
1825,  the  part  of  the  bank  next  adjoining  to  that  last  clay- 
pit  gave  way.  It  appeared  in  evidence  that  the  part  of 
the  bank  which  fell  in  was  composed  of  sand,  and  that  it 
had  not  been  sufficiently  puddled,  so  as  to  keep  the  water 
from  oozing  through  and  injuring  the  bank;  but  it  also 
appeared  that  the  bank  would  not  have  given  way  if  the 
pit  had  not  been  dug  in  the  adjoining  land. 

One  clause  of  the  canal  act  provided  that  the  company 
should  at  their  own  charges  divide  and  separate,  and  keep 
constantly  divided  and  separated,  the  towing-paths  on  each 
side  of  the  canal  and  navigable  trenches  or  passages,  or 
such  part  or  parts  thereof  as  should  be  found  necessary 
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by  the  commissioners,  with  a  sufficient  post  and  rail,         lasr. 
hedge,  ditch,  trench,  bank,  or  other  fence  sufficient  to  keep      ^*^v-^/ 
in  sheep  and  other  cattle,  to  be  set  and  made  on  the  lands    Canal  Co. 
or  grounds  which  should  be  purchased  by,  conveyed  to,  or  ^* 

vested  in  them,  from  the  lands  or  grounds  adjoining  to 
such  towing-paths,  and  should  at  their  own  cost  from  time 
to  time  maintain  and  support  the  towing-paths,  and  the 
posts,  rails,  hedges,  ditches,  trenches,  bafiks,  and  other 
fences  so  set  up  and  made  as  aforesaid,  and  also  should, 
at  their  own  charges,  make  and  set  up  gates,  bridges  and 
stiles  over  the  hedges  and  fences,  and  all  such  gates,  stiles, 
bridges,  arches,  and  other  conveniences  so  to  be  made, 
should  from  time  to  time  be  supported,  maintained,  and 
kept  in  sufficient  repair  by  the  company.  Another  clause 
of  the  act  provided,  that  nothing  in  the  act  contained 
should  extend  to  defeat,  prejudice,  or  affect  the  right  of 
any  lord  of  any  manor,  common,  or  waste  grounds,  or  of 
any  owner  of  any  lands  in,  upon,  or  through  which  the 
said  canal,  towing-paths,  wharfs,  quays,  &c.  or  any  of 
them,  should  be  made,  to  the  mines,  minerals,  or  quar-> 
ries,  or  to  the  salt-springs,   brine,  or  rock-salt,  lying  or 
being  within  or  under  the  lands  to  be  set  out  or  made  use 
of  for  such  canal,  &c.,  or  any  of  them ;  but  all  such  mines, 
minerals,  quarries,  &c.,  were  thereby  reserved  to  the  lords 
of  such  manors,  commons,  or  waste  grounds,  or  such 
owners  of  such  lands  respectively,  subject  to  the  condi- 
tions and  restrictions  therein  contained,  to  take  and  carry 
away  to  their  own  use,  such  mines,  minerals,  and  quar- 
ries, not  thereby  injuring  the  canal. 

It  was  pressed  upon  the  jury  by  the  counsel  for  the 
defendant,  that  the  bank  was  not  in  a  proper  state  of  re* 
pair  at  the  time  when  it  gave  way ;  that  as  the  canal  act 
required  the  company  to  keep  the  banks  in  repair,  the 
owners  of  adjoining  lands  were  entitled  to  presume  that 
they  were  «o  kept,  and  to  work  their  lands  to  such  an 
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1837.        extent  as  they  might  do  without  injury  to  the  banks  if  they 
^^^^s^^^      were  in  proper  repair;  that  the  defendant  had,  at  all 
Canal^Co.    ®v®"^*^  *  right  to  dig  as  much  clay  from  his  own  land  as 
V.  he  might  have  dug  without  injury  to  the  plaintiffs^  if  their 

bank  had  been  in  good  repair;  that  if  he  had  dug  no  more 
in  this  instance,  and  the  bank  gave  way  in  consequence 
of  his  digging  to  that  extent  only,  the  damage  was  oc- 
casioned not  by  any  wrongful  act  of  the  defendant,  but 
by  the  breach  of  duty  of  the  plaintiffs  in  neglecting  to 
repair  the  bank;  and  that,  consequently,  the  plaintiffs 
were  not  entitled  to  recover  for  any  injury  resulting  to 
them  by  means  of  the  defendant's  digging  clay  upon  his 
own  land,  if  that  injury  would  not  have  resulted  provided 
they  bad  performed  their  duty  in  keeping  the  bank  in  re- 
pair. 

The  learned  Judge  left  one  question  only  to  the  jury, 
namely,  whether  the  bank  had  given  way  in  consequence 
of  the  defendant's  having  dug  the  clay-pits,  directing  them, 
if  they  were  of  opinion  in  the  affirmative,  to  find  a  ver- 
dict for  the  plaintiffs.  The  jury  found  a  verdict  for  the 
plaintiffs.  In  Michaelmas  term  last  a  rule  nisi  for  a  new 
trial  was  obtained,  on  the  ground  that  the  learned  Judge 
ought  to  have  left  it  to  the  jury  to  say,  whether  the  bank 
would  have  given  way  if  it  had  been  in  a  proper  state  of 
repair. 

Russell  and  Holroyd  now  shewed  cause.  The  case 
was  properly  put  to  the  jury.  In  leaving  to  them  the 
question  whether  the  injury  to  the  bank  was  occasioned 
by  the  defendant's  digging  the  clay-pits,  the  learned  Judge 
did  also,  in  effect,  though  not  in  express  words,  leave  to 
them  the  other  question,  whether  the  injury  would  not 
have  happened  if  the  bank  had  been  in  proper  repair. 
But  the  latter  question,  as  pressed  on  the  part  of  the  de- 
fendant, did  not  arise  in  the  case.    The  act  of  parliament 
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requires  only  that  the  banks  of  the  canal  shall  be  kept  in 

such  a  state  of  repair  as  will  render  them  adequate  to  the 

public  purposes  for  which  it  was  intended,  such  as  the 

towing  of  barges,  and  a  free  navigation.     Now,  it  has 

never  been  pretended  that  the  bank  in  question  was  not 

iu  a  state  of  repair  adequate  for  those  purposes,  up  to 

tbe  time  when  the  defendant,  by  excavating  the  soil  upoq 

which  the  bank  rested,  weakened  and  destroyed  it ;  the 

plaintiffa,  therefore,  have  not  been  guilty  of  any  breach  of 

duty,  and  the  injury  complained  of  has  been  occasioned 

entirely  by  the  wrongful  act  of  the  defendant.    It  follows, 

that  the  action  is  maintainable;  that  the  verdict  is  right; 

and  that  this  rule  ought  to  be  discharged. 
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1827. 


Stafford 
Canal  Co. 

V. 
H ALLEN. 


CampbeU  and  R.  V.  Richards,  contrsi,  were  stopped 
by  the  Court. 


Bat  LEY,  J. — I  am  of  opinion  that  this  case  was  not 
properly  presented  to  the  jury.  I  think  it  should  have 
been  presented  to  their  consideration,  as  a  question  of 
fact,  whether  there  was,  at  the  time  when  the  alleged 
cause  of  complaint  arose,  such  a  bank  on  the  side  of 
the  canal,  as  the  act  of  parliament  required  that  the 
company  should  make,  and  as  the  proprietors  of  the  ad- 
joining lands  were  justified  in  assuming  that  they  had 
made.  Before  the  passing  of  the  act  of  parliament,  the 
latter  were  at  liberty  to  work  their  lands  in  any  way  they 
might  think  fit,  provided  they  did  not  thereby  injure  the 
lands  of  their  neighbours  in  their  then  existing  state. 
The  defendant,  therefore,  until  the  act  passed,  would 
lave  had  an  widoubted  right  to  dig  in  his  soil  the  clay- 
|Hts,  the  digging  of  which  forms  the  ground  of  complaint 
bthe  present  action.  Now  the  act  of  parliament,  au- 
thorising the  plaintiffs  to  make  a  canal,  introduces  a 
species  of  property  which,  with  reference  to  the  proprie- 
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tors  of  adjoining  lands,  may  be  considered  as  in  some 
respects  dangerous.  But  it  provides  that  the  company, 
who  are  to  have  the  benefit  of  the  canal,  shall  make  and 
support  its  banks,  and  shall  keep  them  io  sufficient  re- 
pair. It  is  incumbent  upon  them,  therefore,  to  make 
good  and  proper  banks,  by  which  I  understand,  banks 
adequate  to  keep  the  water  within  its  channel,  not  only 
while  the  adjoining  lands  shall  continue  in  the  state  io 
which  they  were  when  the  canal  was  made,  but  alsoi 
when  they  may  be  applied  to  any  of  those  purposes  to 
which  they  might  have  been  applied  by  the  proprietors 

* 

before  the  canal  was  made.  One  of  the  modes  of  keep- 
ing good  and  proper  banks,  is  by  what  is  termed  puddling 
the  banks ;  and  when  the  bank  is  composed  of  sand,  as 
in  this  case,  the  eflfect  of  puddling  is  to  render  that  im- 
pervious to  the  water,  which  is  otherwise  by  its  nature 
pervious  to  it.  That  being  so,  it  was  certainly  a  ques- 
tion proper  to  be  decided  by  the  jury,  whether  this  bank, 
with  reference  to  the  materials  of  which  it  was  com- 
posed, was  a  good  and  proper  bank,  and  calculated  to 
keep  in  such  a  body  of  water ;  and  if  it  was  a  good  and 
proper  bank  with  reference  to  the  materials  of  which  it 
was  composed,  it  then  became  a  question  for  the  con- 
sideration of  the  jury,  whether  eflfectual  guards  were 
adopted  for  the  purpose  of  preventing  the  water  from 
oozing  out  of  its  channel,  and  getting  into  and  moisten- 
ing, and  thereby  injuring,  the  adjoining  bank.  The 
oozing  of  the  water  through  the  bank  might  not  have  the 
effect  of  injuring  the  canal,  so  long  as  the  land  beyond 
the  bank  and  the  bank  itself  were  on  the  same  level. 
But  when  the  land  beyond  the  bank  was  lowered  by 
diggings  as  in  this  case,  the  pressure  of  the  water  might 
cause  it  to  ooze  through,  and  by  degrees  remove  the 
bank,  in  consequence  of  its  being  deprived  of  that  sup- 
port, which  it  formerly  received  from  the  land  on  the 
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Other  side.  I  am,  for  these  reasons,  of  opinion  that  this 
case  should  be  sent  down  to  another  jury,  for  the  pur- 
pose of  ascertaining,  not  merely  whether  the  bank  would 
have  stood  if  the  clay-pits  had  not  been  dug,  (for  upon 
that  point  I  entertain  no  doubt,)  but  for  the  purpose  of 
presenting  to  the  consideration  of  the  jury  the  second 
question,  namely,  whether  the  bank  of  the  canal  was 
such  a  bank,  with  reference  to  the  materials  of  which  it 
was  composed,  and  the  nature  of  the  adjoining  lands^ 
and  the  rights  of  ownership  thereon,  as  the  proprietors 
of  those  lands  were  entitled  to  expect,  and  the  company 
were  bound  to  make  and  maintain :  in  other  words, 
whether  any  injury  would  have  resulted  to  the  bank  from 
the  act  of  the  defendant,  if  the  bank  itself  had  been  in 
good  and  proper  repair. 


Stafford 
Canal  Co. 

V, 

Hallbv. 


HoLROYD,  J. — I  am  of  the  same  opinion.  The  com- 
pany had  no  right  upon  the  land  on  which  the  bank 
stood,  except  under  the  act  of  parliament,  and  upon  the 
terms  which  that  act  of  parliament  imposes  on  them.  It 
has  been  contended  that  the  act  of  parliament  requires 
only  that  the  bank  shall  be  in  such  a  state  of  repair  as 
will  render  it  adequate  for  all  those  public  purposes  for 
which  it  was  intended.  But  the  act  of  parliament  not 
only  gives  the  company  a  right  of  ownership  over  the 
banks  on  the  side  of  the  canal  adjoining  lands  belonging 

» 

to  other  proprietors,  but  also  imposes  upon  them  the 
obligation  of  keeping  the  banks  in  proper  repair ;  which, 
I  think,  must  be  considered  as  an  obligation  to  keep  the 
banks  in  repair,  not  merely  for  their  own  benefit,  and  the 
purposes  of  the  canal  of  which  they  are  the  proprietors, 
but  for  the  benefit  of  those  other  individuals  who  have 
rights  which  are  in  some  degree  invaded  by  the  powers 
given  by  the  act  of  parliament  to  the  company,  and 
which  otherwise  the  proprietor  of  the  land  in  question 
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would  have  bad.  If  the  act  of  parliament  had  ne?er 
been  passed^  and  the  canal  had  never  been  made;  the 
defendant  would  have  had  a  right  to  excavate  his  land  to 
any  extent  he  pleased.  And^  in  my  opinion,  he  has  still 
the  same  right,  and  the  company  cannot  complain  of  the 
injury  they  have  sustained^  because  they  have  omitted  to 
do  that  which  they  were  bound  to  do  for  the  purpose  of 
maintaining  their  right  in  the  canal.  They  hold  the  bank 
upon  the  express  condition  of  keeping  it  in  repair.  If 
they  do  not  keep  it  in  repair,  then  they  are  invading  the 
rights  of  other  persons,  without  performing  the  coodition 
imposed  upon  them  by  the  act  of  parliament.  The  fall- 
ing in  of  the  bank  might  not  have  happened  if  the  defen- 
dant had  not  dug  the  clay-pits ;  but  still,  if  it  would  not 
have  happened  if  the  bank  had  been  in  good  repair,  the 
company  have  no  cause  of  action.  It  was  their  duty  to 
keep  the  bank  in  good  repair,  and  if  the  damage  has  hap- 
pened from  their  not  performing  that  duty,  or  would  not 
have  happened  if  they  had  performed  that  duty,  I  am 
clearly  of  opinion  that  they  can  maintain  no  action  for  it. 
Upon  this  view,  I  think  there  ought  to  be  a  new  trial  in 
this  case,  because  there  was  some  evidence  upon  this 
point,  (I  do  not  say  to  what  extent,)  which  ought  to 
have  been,  but  was  not  left  to  the  consideration  of  the 
jury. 


LiTTLEDALE,  J.  concurrcd. 


Rule  absolute. 
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The  King  v.  The  Bristol  Dock  Company.  Saturday, 

j^^  February  3. 

AlANDAMUS  to  the  defendants  to  compel  them  to  The  return  to 

make  certain  alterations  and  amendments  in  the  sewers  *  mandamus, 

denying  the 

of  the  City  of  Bristol.     The  writ,  after  reciting  part  of  matters  of  the 
the   statute  43  Geo.  3,  c.  140,  by  which  the  defendants  ^Za!^,is 
were  empowered  to  make  a  floating  dock.   Sec,  pro-  >11* 
ceeded  as  follows  : — '^  And  it  was  in  and  by  the  said  act  parliament  au- 
furtber.  enacted,  that  it  should  and  might  be  lawful  for  thorised  the 
the  directors  of  the  said  company,  at  the  charge  of  the  Company  to 
company,  and  they  were  thereby  authorised  and  required,  ?°   j®  *  "°*^" 
to  form  and  complete  a  common  sewer  from  a  certain  and  required 
place  called  Castle  Pill,  through  Bread  Street  and  jivon  ^  common* 

Street,  or  the  streets  or  lands  adjoining,  or  near  adjoin-  ^^^^^  in  a  cer- 
^,        ,       .   ,       ,        .  .  ,  .       ,         tain  direction, 

mg,  ttiereto,  into  the  nver  Avon,  above  a  certam  dam  and  also  to 

directed  by  the  said  act  to  be  made  at  Temple  Meads.  ^^^^^  *"^  ^' 
•'  ^  ^       construct  all 

and  also  to  form  and  complete  collateral  sewers  leading  or  any  of  the 

thereto,  and  to  alter  the  then  present  sewers  of  the  said  *^*"j|°e    '^*" 

city  of  Bristol,  so  and  in  such  manner  that  the  greater  mouths,  so 

part  of  the  sewage  there  discharged  into  the  river  Avon  might  be  dis- 

above  Bristol  Bridge  might  be  carried  off,  and  not  per-  charged  con- 

.  .  siderablv  un- 

mitted  to  mix  with  the  water  in  the  floating  harbour,  and  der  the  surface 

also,  to  alter  and  reconstruct  all  or  any  of  the  sewers  of  ^l^^  water  in 
'    ^       ^  •'         ,  the  harbour, 

the  said  city  at  the  mouths  thereof,  so  and  in  such  man*  and  also  to 

make  such 

"  other  alterations  and  amendment^*  in  the  sewers  as  should  be  necessary  in  conse- 

3uence  of  the  floating  harbour.  The  sewers  constructed  under  the  water  of  the 
oating  harbour  became  a  nuisance  to  the  neighbourhood : — Held,  that  mandamus 
would  lie  to  compel  the  company  under  the  words,  "  other  alterations  and  amend- 
ments," to  construct  a  new  sewer,  without  carrying  it  under  the  floating  harbour, 
even  at  the  expense  of  purchasing  land  adjacent.  A  mandamus  "  to  make  such 
alterations  ana  amendments  in  the  sewers  as  were  necessary  in  consequence  of  the 
floating  of  the  harbour"  is  sufficiently  specific,  the  mode  of  remedying  the  evil  being 
left  by  parliament  to  the  discretion  of  the  company. 
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ner  that  the  sewers  might  be  discharged  considerably 
The  Kino      under  the  surface  of  the  water  in  the  said  floating  har- 


„,    ^-  hour:    and   also   to   make   such   other  alterations 

The  Bristol  . 

Dock  Co.      amendments  in  the  sewers  of  the  said  city  as  might  or 

should  be  necessary  in  consequence  of  the  floating  of  the 
said  harbour:'  And  whereas  we  have  been  given  to 
understand  in  our  court  before  us,  that  by  virtue  and  in 
pursuance  of  the  said  act  and  of  certain  other  acts  of 
parliament  made  and  passed  respectively  for  altering  and 
amending  the  same,  and  extending  the  powers  and  pro- 
visions thereof,  the  said  floating  harbour  in  the  said  first 
mentioned  act  has  been  made  :  And  whereas  we  have 
also  been  given  to  understand  in  our  said  Court  before 
us,  that  in  consequence  of  the  floating  of  the  said  har- 
bour, as  by  the  said  act  is  mentioned  and  directed,  divers 
noxious  and  unwholesome  smells  and  stenches  have  been 
for  a  long  time  past  and  still  are  emitted  and  sent 
forth  from  the  sewage  discharged  into  the  said  floating 
harbour,  and  from  the  waters  dammed  up  therein,  and 
the  air  there  hath  thereby  become  and  still  is  greatly 
corrupted  and  infected,  and  that  divers  alterations  and 
amendments  in  the  sewers  of  the  said  city  of  Bristol 
have  become  and  still  are  necessary  in  consequence  of 
the  floating  of  the  said  harbour,  and  that  application 
hath  been  made  to  you,  the  said  company,  by  and  on 
behalf  of  divers  of  our  liege  subjects  inhabiting  and 
dwelling  within  the  said  city,  and  near  to  the  said  float- 
ing harbour,  to  make  such  alterations  and  amendments 
in  the  sewers  of  the  said  city  as  have  so  become  and  are 
necessary,  in  consequence  of  the  floating  of  the  said 
harbour,  as  aforesaid,  but  that  you,  the  said  company^ 
well  knowing  the  premises,  but  not  regarding  your  duty 
in  this  behalf,  have  altogether  neglected  and  refused,  and 
still  do  neglect  and  refuse  to  make  any  such  alterations 
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and  amendm^its  as  aforesaid,  in  contempt  of  us,  add  to         '^Q^7- 
the  great  discomfort,  prejudice,  and  inconvenience  of    j^^  j^^^^ 
divers  of  our  said  subjects  inhabiting  and  dwelling  within  v. 

the  said  city,  and  near  to  the  said  floating  harbour  as  ]>ock  Co. 
aforesaid  :  And  whereas  they  have  humbly  besought  us 
that  a  fit  and  speedy  remedy  may  be  provided  in  this  re- 
spect, we,  being  willing  that  due  and  speedy  justice 
should  be  done  in  the  premises  as  it  is  reasonable,  do 
command  you,  the  said  Bristol  Dock  Company,  that  you 
do  without  delay  make  and  cause  to  be  made  all  such 
alterations  and  amendments  in  the  sewers  of  the  said 
city  as  have  become  and  are  necessary,  in  consequence 
of  the  floating  of  the  said  harbour,  or  that  you  shew  us 
cause  to  the  contrary  thereof,"  See. 

To  the  above  writ  the  following  return  was  made  by 
the  defendants:  '^  We,  the  Bristol  Dock  Company, 
most  humbly  certify  to  our  Lord  the  King,  that  after  the 
passing  of  the  said  Acts  of  Parliament,  and  before  the 
issuing  of  the  said  writ,  we  did  in  due  manner  form  and 
complete  the  said  common  sewer  from  the  said  place 
called  Castle  Pill,  through  Bread  Street  and  Avon  Street, 
in  the  streets  and  lands  adjoining,  or  near  adjoining 
thereto,  into  the  river  Avon  above  the  said  dam,  directed 
by  the  said  first-mentioned  act  to  be  made  at  Temple 
Meads,  and  did  form  and  complete  collateral  sewers 
leading  thereto,  and  did  then  alter  the  then  present 
sewers  of  the  said  city  of  Bristol,  so  and  in  such  manner 
diat  the  greater  part  of  the  sewage,  at  the  time  of  passing 
the  said  first-mentioned  act  of  parliament,  discharged 
into  the  river  Avon  above  Bristol  Bridge  might  be  and 
was,  and  is  carried  off,  and  not  permitted  to  mix  with 
the  water  in  the  floating  harbour ;  and  also  did  alter  and 
reconstruct  part  of  the  sewers  of  the  said  city  at  the 
mouths  thereof,  as  was  requisite  and  necessary  to  be  done 
in  that  behalf,  so  and  in  such  manner  that  the  sewers 
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1837«        might  be,  and  were,  and   are  discharged  considerably 
^•^^^'^^^       under  the  surface  of  the  water  in  the  said  floating  har- 
i;.  hour ;  and  protesting  that  no  other  alteration  or  amend- 

The  Bristol   ment  in  the  sewers  of  the  said  city,  according  to  the  true 
intent  and  meaning  of  the  said  statute,  hath  become,  or 
at  the  time  of  issuing  the  said  writ  was,  or  hath  been  since, 
or  now  is  necessary,  in  consequence  of  the  floating  of  the 
said  harbour ;  nevertheless  we  do  further  make  answer 
and  certify  to.  our  Lord  the  King,  that  so  long  as  the  said 
sewers,  so  altered  and  reconstructed  as  aforesaid,  sbali 
continue  to  be  discharged  under  the  surface  of  the  water 
in  the  said  floating  harbour  according  to  the  directions  of 
the  said  statute^  neither  the  nuisances  in  the  writ  of  our 
Lord  the   King    mentioned,    nor  any  other  grievance 
arising  in  consequence  of  the  floating  of  the  said  harbour 
can  be  removed^  or  in  any   manner  remedied  by  any 
alteration  or  amendment  whatsoever  of  the  same  sewers, 
or  of  any  other  sewers  whatsoever  of  the  said  city.    And 
we  do  further  certify  and  inform  our  Lord  the  King, 
that  if  the  same  nuisances  or  any  other  grievance  arising 
in  consequence  of  the  floating  of  the  said  harbour  can  be 
removed  or  remedied  by  any  other  means  of  sewage,  it 
can  only  be  by  forming  and  completing  new  sewers  to  be 
conducted  to  and  discharged  at  some  other  and  different 
place  or  places  than  under  the  surface  of  the  water  of 
the  said  floating  harbour;  and  we  do  further  certify  and 
inform  our  Lord  the  King  that  all  the  powers  and  autho- 
rities given  to  us  by  the  said  statute,  or  by  any  other  of 
the  statutes  in  this  behalf  made  and  provided,  to  enter 
upon  any  lands  and  tenements  of  others  the  subjects  of 
our  Lord  the  King,  for  the  purpose  of  constructing, 
forming,  and  completing,  any  new  sewer  or  sewers,  long 
before  the  issuing  of  the  said  writ  of  our  Lord  the  King, 
had  by  virtue  of  the  said  statutes  ceased  and  determined, 
and  that  we  had  not  before  the  issuing  of  the  said  writ. 
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nor  have  we  now,  any  lands  nor  any  lawful  power  or  1827. 

aothority  to  obtain  and  have  any  lands  by,  through,  or  ^"^^v^^^ 

under  which  any  new  sewer,  for  the  purpose  aforesaid,  v. 

could  or  can  be  made,  formed,  and  completed."  '^  Bristol 


Dock  Co. 


W.  O.  Russell  for  the  crown.  The  return  to  this 
ymX  of  mandamus  is  bad  on  the  face  of  it,  and  a  peremp- 
tory mandamus  must  go.  It  is  argumentative  and  eva- 
sive. It  does  not  state  any  matters  of  fact  explicitly 
and  distinctly  in  answer  to  the  writ ;  nor  does  it  admit 
or  deny  that  the  alterations  and  amendments  in  the  sewers 
are  necessary  in  consequence  of  the  floating  harbour. 
In  Bac.  Abr,  Mandamus  (I),  it  is  said,  that  ''  the  return 
to  a  mandamus  must  be  certain  to  every  respect ;  there- 
fore it  is  said  not  to  be  sufficient  to  o£fer  such  matter,  as 
the  party  may  fialsify  in  an  action,  but  also  such  matter 
must  be  alleged  that  the  Court  may  be  able  to  judge  of 
it,  and  determine  whether  the  party's  conduct  be  agree- 
able to  law  or  not."  In  Rex  v.  Lyme  Regis  (a),  Buller, 
J.,  in  speaking  of  the  requisites  of  a  return  to  a  writ  of 
mandamus,  says,  ''  I  agree  that  in  these  returns,  the 
.  same  certainty  is  required  as  in  indictments,  or  returns  to 
writs  of  habeas  corpus."  Now  here  the  return  is  so  un^ 
certun  on  the  face  of  it,  that  the  Court  cannot  judge 
and  dispose  of  the  matter.  In  the  first  place  it  begins 
with  a  praiestando  which  is  a  mode  of  drawing  up  a  re- 
turn to  a  mandamus  quite  unprecedented.  If  this  were 
intended  as  an  admission  that  certain  repairs  are  neces- 
sary, still,  it  being  indirect,  it  is  sufficient  to  vitiate  the 
return,  which  requires  every  matter  to  be  stated  in  the 
most  unqualified  manner.  Again,  the  return  proceeds 
to  state,  ^'  that  so  long  as  the  said  sewers  so  altered  and 
reconstructed  as  aforesaid,  shall  continue  to  be  discharged 

(a)  Doug.  168. 
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1897.        under  the  surface  of  the  water  in  the  said  floating  htr- 
^'^^^^/^^      hour,  according  to  the  directions   of  the  said  statate, 
^^  neither  the  nuisances  mentioned  in  the  writ,  nor  any 

The  Bristol  other  grievance  arising,  &c.  in  consequence  of  the  floating 
harbour  can  be  removed^  or  in  any  manner  remedied  by 
any  alteration  or  amendment  whatsoever  of  the  same 
sewers,"  See.  This  is  no  more  than  a  conditional  alle- 
gation, which  is  insufficient.  It  does  not  shew  that  the 
nuisance  can  be  abated  only  by  discharging  them  under 
the  surface  of  the  floating  harbour.  The  nuisance, 
however,  is  in  fact  admitted,  and  also  that  alterations  io 
the  floating  dock  are  necessary.  But  then  it  is  averred 
in  substance,  that,  supposing  it  to  be  true  that  the  nui- 
sance does  exist  to  the  extent  complained  of,  still  the 
company  cannot  be  called  upon  to  abate  it,  so  long  as  the 
same  sewers  exist.  That  argument,  however,  cannot 
avail  the  defendants  when  reference  is  had  to  the  act  of 
43  Geo.  3,  c.  140,  s.  37,  by  which  it  will  appear  that 
they  are  bound  to  make  the  alterations  required.  That 
section,  after  requiring  the  company  to  make  certain 
alterations  in  the  sewers  of  Bristol,  enacts,  ^'  and  abo  to 
make  such  other  alterations  and  amendments  in  the 
sewers  of  the  said  city  as  may  or  shall  be  necessary  in 
consequence  of  the  floating  of  the  said  harbour."  It  is 
clear,  according  to  the  authority  of  Rex  v.  Halt  {a),  that 
the  words  '^  alterations  and  amendments"  include  the 
making  of  new  sewers  if  necessary.  In  that  case, 
Abbott,  C.  J.,  said,  '^  the  true  meaning  of  particular 
words  in  acts  of  parliament  is  to  be  found  not  so  much 
in  a  strict  etymological  propriety  of  language,  nor  in 
popular  usage,  as  in  the  subject-matter  of  the  occasion 
in  which  they  are  used,  as  connected  with  the  object 
•which  is  sought  to  be  attained."  If,  then,  new  sewers 
be  necessary  to  remedy  this  nuisance,   the    company 

(«)  9  D.  &  R.  241.    1  B.  &  C.  136. 
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ha?e  power  to  make  tbem  by  force  6f  these  words,  inas-        16^7. 

much  as  *'  alterations  and  improvements*'  comprehenci       ^"^^""^^ 
,  ,  .  ,  .  .  ,  ^  ,         The  Kino 

those  measures  which  are  requisite  to  the  sewage  of  tlie  v. 

city.  The  object  of  the  act  was  to  guard  the  inhabit-  '^  Bristol 
ants  against  the  introduction  of  a  nuisance  by  means  of 
the  floating  harbour.  It  never  could  have  been  intended 
that  the  health  and  comfort  of  the  citizens  were  to  suffer 
for  the  benefit  of  the  company's  interests.  The  allega- 
tion in  the  return  that  the  company  have  not  now  any 
lands  nor  any  lawful  power  or  authority  to  obtain  and 
have  any  lands  by,  through,  or  under  which  any  new 
sewer  for  the  purpose  aforesaid  could  or  can  be  made, 
formed,  and  completed,"  is  no  answer  to  the  mandamus 
or  any  excuse  for  not  obeying  it,  inasmuch  as  it  is  not 
essentially  necessary  that  they  should  have  the  soil  and 
freehold  in  the  lands  for  all  the  purposes  contemplated 
by  the  act  of  parliament.  This  principle  is  fully  recog- 
nized and  enforced  by  the  cases  of  Hollis  v.  Gold- 
finch{a),  and  Earl  of  Portmore  v.  Bunn  {b).  Suppose 
the  sewers  under  the  floating  harbour  were  presented  as  a 
nuisance,  would  it  be  an  answer  to  the  presentment  that 
the  company  were  unable  to  enter  into  the  harbour  aud 
make  a  sewer  that  would  remedy  the  evil  ?  Surely  not. 
If  the  defendants  bring  a  public  nuisance  into  the  popu- 
bus  city  of  Bristol,  it  is  incumbent  on  them  to  find  a 
remedy,  even  if  it  cast  upon  them  the  obligation  of  pur« 
chasing  lands  for  this  purpose.  In  form  as  well  as  in 
inbstance  the  return  is  insufficient,  and  a  peremptory 
mandamus  ought  to  go. 

»  - 

Maule,  Gontr^.  First,  the  return  is  good  in  point  of 
form  and  substance ;  and,  secondly,  the  mandamus  ia 
itself  bad.     As  to  the  objection  to  the  return  that  it 

(a)  2  D.  &  R.  316.    1  B.  &         (ft)  3  D.  &  A.  145.   1  B.  &C. 
C.  205.  694. 
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18^7.        neither  admits  nor  denies  that  alterations  are  necessary^ 
^•^^"^^^       that  is  not  tenable,  because  the  return  at  least  shews 
J,  an  exclusion  of  a  conclusion,  which  it  is  competent  for 

The  Bristol  the  defendants  to  do.     [Bayley,  J.  Provided  you  be  not 
concluded  by  the  statute.]      This   objection   is  mere 
matter  of  form.     The  rules  of  pleading  do  not  apply  to 
returns  to  writs  of  mandamus.      [Abbott,  C.  J.  Do  yoa 
mean  to  say  that  a  protestation  is  an  assertion :]    The 
word  protesting  here  may  be  taken  as  synonimous  with 
alleging.    Protesting  is  an  earnest  assertion,  and  amoooU 
to  a  positive  denial.     Assuming  this  not  to  be  so,  still 
the  return  may  be  bad  as  to  part,  and  good  as  to  the  rest 
It  is  no  objection  to  such  a  return  that  it  does  not  afford 
a  sufficient  answer  to  all  the  parts  of  the  writ.    Though 
it   may  be  shocking  to  the  ears  of  a  pleader  to  plead 
double,  yet  the  return  to  a  mandamus  may  be  double, 
Rex  V.  the  Mayor  of  Cambridge  (a).     If  part  of  the 
return  be  good  and  part  bad,  the  bad  part  does  not  hurt 
that  which  is  good.     However,  the  real  question  in  this 
case  is,  whether  any  thing  which  has  been  suggested  to 
be  necessary  to  be  done  in  consequence  of  the  floating 
harbour,   falls  within  the    scope   of  the  words  '^  other 
alterations  and  amendments/'     Now  it  is  denied  that 
these  words  comprehend  the  making  of  new  sewers,  not 
specifically    pointed    out    by  the    statute.      Whatever 
sewers  are  to  be  made,  must  be  conformably  to  the 
directions  of  the  act.     The  act  throughout  specifically 
points  out  what  sewers  shall  be  made,  and  work  to  be 
done.    In  the  very  clause  in  question  (37th),  upon  which 
the  argument  is  founded  on  the  other  side,  the  direction 
and  termini  of  the  new  sewers  thereby  authorised  to  be 
made  are  particularly  pointed  out,  so  that  the  sewage 
shall  be  discharged  under   the   floating  harbour.     This 
does  not  give  the   defendants  any  power  to  take  the 

(fl)2T.R.456. 
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Kwers  in  another  direction  from  that  pointed  out  Ad- 
mitting that  so  forced  a  construction  could  be  put  on  this 
act,  still   the  defendants  have  no   power  to  purchase  ^^ 

laods,     fAbboii,  C.  J.  1  see  there  is  a  clause  in  the  act  Vl?  Bristol 

.     .  Dock  Co. 

which  limits  the  clause  giving  a  power  of  compulsory  sale  ; 

but  there  is  nothing  to  shew  that  the  defendants  might  not 
purchase  all  lands  necessary  for  this  purpose.]  Still  it 
lies  upon  the  other  side  to  point  out  what  land  the  com- 
panj  have  a  right  to  take  and  do  the  thing  required  of 
them.  [Abbottf  C.  J.  That  brings  the  case  back  again 
to  the  construction  of  that  one  sentence  in  the  37th 
section,  '^  and  also  to  make  such  other  alteraiiotis  and 
mnendments  in  the  sewers  of  the  said  city  as  may  or  shall 
be  necessary  in  consequence  of  the  floating  of  the  said 
barboar/*]  Then  the  writ  of  mandamus  itself  is  bad, 
and  must  be  quashed,  whatever  may  be  the  defect  of 
the  return*  It  alleges  that  noxious  smells,  &c.  arise 
from  the  damming  up  of  the  water,  and  that  certain 
ilterations  and  amendments  of  the  sewers  have  become 
necessary  in  consequence  of  the  making  of  the  floating 
harbour;  but  it  does  not  say  that  these  alterations  and 
amendments  have  become  necessary  in  consequence  of 
die  noxious  smells.  It  says  that  something  is  necessary 
to  be  done,  but  it  does  not  point  out  what.  The  com- 
pany are  at  a  loss  to  conjecture  from  the  writ  what 
alterations  and  amendments  are  necessary.  No  request 
to  do  particular  specified  work  is  set  forth,  and  therefore 
die  writ  itself  must  be  quashed  for  uncertainty. 

Abbott,CX — lam  of  opinion  that  this  return  must  be 
quashed,  and  that  a  peremptory  mandamus  must  be  award- 
ed. I  shall  first  dispose  of  the  writ  itself,  for  if  that  be  bad 
in  form  or  substance,  then  the  sufliciency  of  the  return 
will  not  call  for  consideration.  The  writ  begins  by  re- 
citing the  act  of  parliament  under  which  the  floating  har- 
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bour  was  made;  and  then  states  that  his  Majesty  has 
The  kTno     ^^^  given  to  understand  that  the  floating  harbour  has 
V*  been  made,  and  that  in  consequence  of  the  floating  of  the 

Dock  Co.  *^i^  harbour  divers  noxious  and  unwholesome  smells  ha?e 
been  and  still  are  emitted  from  the  sewage  discharged 
into  the  said  floating  harbour,  and  that  the  air  there  hath 
thereby  become  corrupted,  and  that  divers  alterations  aad 
amendments  in  the  sewers  of  the  city  of  Bristol  have 
become  necessary  in  consequence  of  the  floating  of  the 
harbour ;  that  the  Dock  Company  have  been  requested  to 
make  such  alteration  and  amendments  as  have  so  become 
necessary,  but  have  neglected  to  do  so;  and  then  the  writ 
commands  them  to  make  such  alterations  andamendmeDts. 
Two  objections  have  been  made  to  this  writ,  first,  that 
although  it  recites  that  noxious  and  unwholesome  amelb 
are  sent  forth  firom  the  sewage  discharged  under  the  floirt- 
ing  harbour  dammed  up,  and  that  divers  alterations  are 
necessary,  it  does  not  say  that  the  alterations  are  neces- 
sary in  consequence  of  the  sewage  being  discharged  into 
the  harbour.  Certainly  there  is  no  direct  allegation  as  to 
that,  but  I  think  the  writ  uses  language  so  plain  that  no 
man  can  misunderstand  it.  The  second  objection  is,  that 
the  application  to  the  corporation  to  make  alterations  does 
not  specify  what  particular  works  are  required  to  be  done 
to  remedy  this  nuisance,  and  that  the  writ  itself  is  equally 
uncertain^  which  it  is.  I  am  of  opinion,  however,  that 
such  specification  was  not  necessary,  nor  even  proper,  to 
be  made,  because  the  act  of  parliament  gives  the  power 
to  the  company  to  do  what  is  necessary,  and  leaves  them 
to  judge  in  the  first  instance  what  is  necessary,  and  other 
persons  have  no  right  to  deprive  them  of  the  exercise  of 
that  discretion.  It  appears  to  me,  therefore,  that  the  writ 
is  perfectly  sufficient,  and  is  in  form  adapted  to  the  case 
laid  before  the  Court.  The  next  question  is,  whether 
the  return  to  the  writ  is  sufficient.     Most  undoubtedly  it 
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is  perfectly  iofonnal ;  but  on  a  great  question  of  this  kind,         18^7. 

I  should  be  unwilling  to  determine  it  on  a  mere  matter  of      ^-^^^^^ 

form.     1  prefer  the  consideration  of  the  question  upon  y, 

the  substance  rather  than  the  form.    The  substantial  and  ^  Bristol 

Dock  Co. 

indeed  the  only  question  raised  upon  the  return  is,  as  to 
the  true  construction  and  meaning  of  the  37  th  section  of 
the  43  Geo.  S.  c.    140,  for  the  latter  part  of  the  return 
relating  to  the  ceasing  of  the  powers  given  to  the  com- 
pany   certainly  is  not  warranted  by  the  act.      The  43d 
section  applies  only  to  the  purchase  of  lands,  and  t^e  re- 
turn does  not  say  that  the  thing  required  cannot  be  done 
without  purchasing.    Then  what  is  the  true  construction 
of  the  37th  section  ?     By  this  enactment  (passing  by  that 
which  does  not  relate  to  the  question  now  before  us,)  I 
find  that  it  is  made  lawful  for  the  company,  and  they  are 
aatborised  and  required,  to  alter  and  reconstruct  all  or  any 
of  the  sewers  of  the  city  at  the  mouths  thereof  so  and  in 
such  manner  that  the  sewers  may  be  discharged  consider- 
ably under  the  surface  of  the  water  in  the  floating  harbour; 
''  and  also  to  make  such  other  alterations  and  amendments 
in  the  sewers  as  may  or  shall  be  necessary  in  consequence 
of  the  floating  of  the  said  harbour.''  It  is  contended  that 
the  company  by  making  the  sewers  to  be  discharged  un- 
der  the   surface  of  the  water  in   the    floating   harbour 
have  done  all  that  this  act  requires  them  to  do,  and  that 
they  cannot  be  compelled  to  do  more,  notwithstanding 
the  power  of  making  such  other  alterations  and  amend- 
ments in  the  sewers  as  may  become  necessary  in  conse- 
quence of  the  floating  of  the  harbour.      Now  if  that  be 
so,  then  the  latter  part  of  the  clause  would  become  use- 
less and  inoperative.      Another  consequence  may  also 
tfrise ;  namely,  that  the  legislature  must  be  presumed  to 
have  given  the  company  power  to  stop  the  course  of  the 
rivers  Avon  and  Frome^  and  to  keep  out  the  tide;  and  to 
have  provided  that  if  the  air  should  be  thereby  rendered 


CAS£S  IN  THE  KING*S  BENCH, 

SO  corrupt  as  to  prove  unwholesome  to  all  the  neighbour- 

rj^  ^  hood,  still  the  nuisance  must  be  allowed  to  exist    To 

V.  suppose  that  the  legislature  intended  to  give  such  a  power, 

Dock  Co.      ^^  ^^  suppose  something  so  outrageous  and  so  absurd, 

that  we  cannot  for  a  moment  imagine  it  to  have  beed^ 

within  their  contemplation.     We  must,  thereforCi  give 

the  act  such  a  construction  (taking  it  altogether)  as  shall 

exclude  such  a  supposition,  and  prevent  it  from  dobg  that 

which  it  must  be  admitted  would  be  so  highly  prejudicial 

to  thi  health  of  the  public.     It  has  been  urged  also  that 

the  sewers  are  at  all  events  to  be  discharged  into  the  float- 

mg  harbour;  but  the  direction,  that  if  they  are  taken  into 

.  the  floating  harbour  the  mouths  shall  be  carried  coosi- 

derably  under  the  surface  of  the  water,  is  quite  consistent 

with  a  power  to  carry  them  elsewhere  if  necessary.  I 

am  clearly  of  opinion  that  the  construction  I  have  pot 

upon  the  act  is  the  true  one, — that  the  writ  is  sufficient, 

and  he  return  bad,  and  consequently  that  a  peremptory 

mandamus  must  be  awarded. 

Baylby,  J. — I  am  of  the  same  opinion.  For  the 
reasons  given  by  my  Lord  Chief  Justice  I  think  the  writ 
is  sufiiciently  certain  to  call  the  attention  of  the  defend- 
ants to  their  duty  and  to  the  obligations  of  the  statute. 
The  question  then  is,  whether  the  return  to  it  is  suffici- 
ently certain,  and  whether  the  defendants  have  given  a  legal 
ground  of  excuse  for  not  obeying  it.  I  think,  according  to 
the  authorities  cited,  that  it  is  not  sufficiently  certain  in  point 
of  form.  It  is  argumentative  and  inconclusive,  and  aver- 
ing  no  certain  matter  upon  which  the  Court  can  decide. 
Is  it  good  in  substance,  though  not  in  form?  I  think  not 
This  depends  upon  the  effect  of  the  act  of  parliament 
The  strongest  argument  in  favour  of  the  return,  is  that 
the  company  are  supposed  to  be  compelled  to  alter  the 
sewers  so  that  they  should  be  discharged  under  the  sof 
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face  of  the  waters  in  the  floating  harbour.     Looking  at 

the  context  of  the  act,  I  do  not  think  that  any  such  re-     r^T^^^^ 

'       ^  "^  The  Kino 

suit  necessarily  flows  from  it.   I  take  it  that  by  the  rule  of  v. 

construction  applicable  to  acts  of  parliament,  if  there  DockCo?^ 
are  several  words  importing  power,  authority,  and  ob- 
ligation at  the  commencement  of  a  clause  containing 
several  branches,  it  is  not  necessary  that  each  of  those 
words  should  be  applied  to  each  of  the  different  branches 
of  the  clause.  It  may  be  construed  reddendo  singula 
singulis,  the  words  giving  power  and  authority  may  be  ap- 
plicable to  some  branches,  those  of  obligation  to  others. 
Apply  this  rule  of  construction  to  the  act  in  question. 
By  the  37  th  section  it  is  enacted ''  that  it  shall  and  may 
be  lawful  for  the  said  directors,  and  they  are  hereby  au- 
thorised and  required  to  form  a  new  common  sewer/'  in 
a  certain  direction.  To  this  certainly  the  words  of  ob- 
ligation apply, — they  are  required  to  do  it.  It  then  pro- 
ceeds :  **  And  also  to  alter  and  reconstruct  all  or  any  the 
sewers  of  the  city  at  the  mouths,  so  and  in  such  manner 
that  the  sewers  may  be  discharged  under  the  surface  of 
the  floating  harbour."  Whoever  heard  of  such  an  obli- 
gation attached  to  the  duty  of  altering  or  reconstructing 
all,  or  some — all  or  any  i  This  is  obviously  left  to  their 
discretion.  They  have  authority  to  do  it,  provided  they 
so  alter  the  construction  of  the  sewers,  that  they  may  be 
discharged  under  the  surface  of  the  water.  Then  follows 
the  most  important  part  of  the  section:  **  And  also  to 
make  such  other  alterations  and  amendments  in  the  sewers 
of  the  said  city  as  may  or  shall  be  necessary  in  conse- 
quence of  the  floating  of  the  said  harbour."  Now  it 
cannot  reasonably  be  supposed  that  the  legislature  meant 
to  leave  it  in  the  discretion  of  the  dock  company  to  do 
or  leave  undone  such  things  as  were  necessary,  or  that 
they  imposed  the  obligation  without  giving  power  to  per- 
form it.     To  this  part  of  the  clause,  therefore,  both  the 

VOL.  IV,  A  A 
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words  of  authority  and  those  of  obligation  are  appKcabie. 

The  KiKo     ^^  ^^  ®^^^  ^^^^  *^®y  hvi\e  no  power  to  go  upon  another  per- 
V.  son's  land  to  make  the  necessary  alterations  and  amend- 

DocK  Co.  ments^  and  as  diey  have  no  land  of  their  own,  they  are  not 
compellable  to  make  the  alterations  and  amendments. 
It  is  not  essential  that  they  should  have  land  of  thdr  own, 
nor  that  they  should  have  the  power  to  go  upon  other 
people's  land;  but  there  is  nothmg  to  prevent  Aem  from 
buying  land  from  other  persons  to  enable  them  to  make 
a  proper  sewage.  They  do  not  state  that  they  have  do 
funds  for  this  purpose,  nor  that  they  cannot  make  tbe 
alterations.  All  they  say  is  that  so  long  as  the  sewage  is 
discharged  under  the  floating  harbour,  they  cannot  re- 
move the  nuisance.  It  may  be  that  the  Company  have  no 
power,  under  the  act,  to  use  the  lands  of  other  persons; 
but  having  regard  to  the  language  of  the  37th  section, 
they  must  purchase  out  of  their  ow'n  funds  'Aie  means, 
which  they  have  the  power  of  applying  according  to  their 
own  undertaking,  and  which  they  are  required  to  do, 
namely,  of  making  all  necessary  amendments  and  altera- 
tions in  the  sewage  in  order  to  abate  the  alleged  nui- 
sance. 

HoLROYD,  J. — I  am  of  the  same  opinion.  The  return 
resolves  itself  into  the  construction  to  be  put  upon  the 
37th  clause  of  the  act.  I  had  some  doubts  during  the  argu- 
ment, but  I  am  now  satisfied  upon  further  consideration, 
and  upon  the  grounds  likewise  stated  by  the  Court,  that 
the  return  is  insufficient.  The  doubt  I  had  was  whether 
in  consequence  of  the  wording  of  the  clause  the  com- 
pany were  not  bound  to  discharge  the  whole  of  the 
sewage  into  the  floating  harbour.  I  think,  however,  that 
the  power  and  authority  given  vest  a  discretion  in  the 
company  as  to  which  sewers  shall  be  discharged  into  the 
harbour,  and  that   the   words  of  the  obligation  as  to 
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discharging  them  under  the  surface   of  the  water  are 

satisfied  by  applying  them  to  those  sewers.    With  respect  rnT^v^ 
to  the  writ  itself,  I  think  the  observations  made  by  my  v. 

liord  Chief  Justice  remove  all  doubt  upon  that  point.  "DockCo!^ 

Scarlett  (who  was  with  Mauky)  suggested  that  the 
owners  of  the  adjoining  land  might  not  chuse  to  sell  for 
the  purpose  of  enabling  the  defendants  to  comply  with 
the  decision  of  the  Court. 

Abbott,  C.  J. — It  is  a  general  rule  that  where  an  act 
<yf  parliament  gives  a  power  of  doing  a  particular  act, 
and  possession  of  land  is  essential  for  the  purposes  of 
executing  it,  the  party  to  whom  the  power  is  given  may 
lase  it  for  the  purpose. 

Return  quashed,  and  a  peremptory  mandamus 
ordered  to  issue ;  or  an  information,  if  the 
defendants  refused  to  obey  the  mandate. 


The  King  v.  The  Inhabitants  of  Holsworthy. 

By  an  order  of  two  justices  F.  H.  Trim,  his  wife  and  ^  miliVamap 

•^  ^  '  hired  himself 

cUld,  were  removed  from  the  parish  of  Thornbury  to  the  for  a  year,  and 

pvish  of  Holstcorthyj  both  in  the  county  of  Devon,    On  y^'Jgi.  ^^'^ 

uppeal,  the  Court  of  Quarter  Sessions  confirmed  the  hiring.    It  did 

,  ,  .  ,  '   '  r    t  •     r^  1      notappearthat 

order,  subject  to  the  opmion  of  this  Court  upon  the  ^^  the  time  of 

JbDo wing  case :  —  ^^'f,  ti"°g  ^^ 

^  ,  ,  told  his  master 

In  the  month  of  Mavy  18 19>  the  pauper,  being  a  single  that  he  was  a 

«an,  was  enrolled  as  a  substitute  in  the  Houth  Devon  ^^^T^^^i 

Militia  as  a  private  to  serve  for  the  space  of  five  years ;  he  gained  no 

ttd  in  June^  1822,  while  he  was  still  a  member  of  the 

corps,  beiog  at  Plymouth,  he  offered  himself  as  a  recruit 

to  one  George  M*Gie,  a  private  in  the  fifteenth  regiment 

A  A  2 
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1897.         of  infantry,  who  paid  bim  a  shilling  for  enlisting  money, 

^'^'^^'^^      and  took  him  to  a  seijeant  of  the  regiment,  and  he  was, 

^  after  inspection    by   the  suijeon,   sworn  in  before  die 

HoLswoRTHT.  mayor  of  Plymouth^  as  a  recruit  in  that  regiment  for 

unlimited  service.  At  the  time  of  receiving  the  shilling 
from  M^Gie,  he  informed  him  that  be  belonged  to  die 
South  Devon  militia,  and  was  by  him  told  not  to  mentioD 
it.  He  did  not  mention  it,  either  to  the  seijeant,  the 
surgeon,  or  the  commanding  officer  of  the  regiment 
For  this  offence  he  was  subsequently  tried,  convicted, 
and  imprisoned.  In  February,  1823,  he,  being  still  a 
single  man,  hired  himself  for  a  year  to  one  PenwardeM, 
in  the  parish  of  Uolsworthy,  and  performed  a  year's 
service  in  that  parish  under  that  hiring.  The  question 
for  the  opinion  of  the  Court  is,  whether  by  such  hirii^ 
and  service  he  gained  any  settlement  in  that  parish. 

Crowder,  in  support  of  the  order  of  sessions.  The 
question  in  this  case  is,  whether  the  pauper,  at  the  time 
when  he  hired  himself  to  Penwarden  was  sui  juris,  and 
capable  of  entering  into  a  valid  contract  to  serve  for  a 
year.  Now  he  was  not  at  that  time  legally  a  soldier  in 
the  army,  because  he  belonged  to  the  militia  when  he 
enlisted,  and  his  enlistment,  consequently,  was  void  (a); 
he  must,  therefore,  be  considered,  with  reference  to  this 
case,  merely  as  a  militia-man.  Then  as  a  militia-man  he 
was  sufficiently  sui  juris  to  be  capable  of  making  a  valid 
contract  to  serve  for  a  year,  and  having  served  for  a  year 
under  such  a  contract,  he  has  thereby  acquired  a  settlement; 
Rex  V.  Westerleigh  (b),  Rex  v.  fVinchcomb  (c).  But  it 
will  be  said,  first,  that  the  pauper  was  not  sui  juris  to 
contract  at  all ;  and,  secondly,  that  if  he  could  contract 
at  all,  the  hiring  must  necessarily  be  either  exceptive  or 
fraudulent.     Upon  the  first  point.  Rex  v.  Nortonjuxta- 

(a)  See  the  statute  49  Geo.  S,  c.  90,  s.  64.  (c)  Dougl.  391. 

(6)  Burr.  S.  C.  166. 


The  King 
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Kempsey  (a),  will  be  cited  as  shewing  that  a  militia-mao, 
being  subject  at  any  moment  to  be  called  out  to  discharge 
his  public  duty,  cannot  bind  himself  to  serve  a  master  v. 

for  a  year.     But  that  case  only  decided  that  a  deserter  H<>"^«»Tey. 
from  the  king's  marine  service  cannot  gain  a  settlement 
under  a  hiring  and  service  for  a  year,  not  being  sui  juris, 
or  competent  lawfully  to  hire  himself  within  the  statute 
3  TF.  4r  M.  c.  11.  s.  7;  a  decision  which  does  not  at  all 
affect  the  present  case,  because  there  the  pauper  having 
deserted  from  the  maripe  service  had  been  guilty  of  an 
offence  against  the  law,  and  every  moment  of  his  continu- 
ance in  the  master's  service  was  an  illegal  act.     In  Rex 
V.  Beaulieu  {b),  indeed,  an  invalided  soldier  at  a  dep6t, 
who,  in  pursuance  of  an  order  from  government,  had 
leave  of  absence  upon  agreeing  to  relinquish  his  pay  for 
the  time,  which  leave  was  renewed  from  time  to  time, 
was  held,  by  Lord  Elknborough,  C.  J.  and  Le  Blanc  J., 
not  to  gain  a  settlement  by  hiring  and  service  for  a  year, 
not  being  sui  juris  lawfully  to  hire  himself  within  the 
statute;  though  before  the  hiring  the  mistress  applied  to 
the  commanding  oflScer  at  the  dep6t  to  know  if  he  might 
hire  himself  for  a  year,  and  was  told  that  he  might,  and 
during  the  year's  service  he  received  no  pay,  and  was 
never  called  upon,  or  performed  any  military  duty.     The 
Court,  however,  were  not  unanimous  in  the  decision  of 
that  case,  for  Bay  ley ,  J.  was  of  opinion  that  the  hiring 
and  service  were  sufficient,  inasmuch  as  there  was  a  law- 
ful hiring  for  a  year,  although  a  conditional  one.     That 
case,  therefore,  cannot  be  considered  as  one  of  any  great 
authority.    The  distinction  there  taken  by  Bayley,  J. 
seems  to  be  a  sound  one.     Every  person  is  sui  juris,  for 
the  purpose  of  acquiring  a  settlement,  who  is  capable  of 
lawfully  hiring  himself  for  a  year.      It  is  not  necessary 
that  he  should  at  all  events  be  liable  to  complete  hi& 

(a)  9  East  207.  (6)  3  M.  &  S.  229. 
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year's  service.     In  this  respect  a  mtlitia-knan  and  an  ap- 
prentice stand  in  very  different  situations.     An  apprentic 
t;.  cannot  lawfully  hire   himself,    because  he  has  alread 

HoLswoRTHY.  coutractcd  to  be  absolutely  subject  to  his  master's  contro 
during  the  whole  term  of  his  apprenticeship;  but  a  mi- 
litia-man has  not  so  contracted,  but  is  free  for  the  whole 
year,  excepting  only  such  part  of  it  as  is  mentioned  in  the 
acts  of  parliament,  and  for  which  he  may  be  called  upoi 
to  devote  himself  to  military  service.  Then»  if  the  pau 
per  in  this  case  was  sufficiently  sui  juris  to  contract 
secondly,  the  hiring  was  neither  exceptive  nor  fraudulen 
The  case  does  not  state  whether  Penwarden  was  or  wa 
not  informed  that  the  pauper  was  a  militia-man ;  but  tha. 
circumstance,  which  ever  way  assumed,  did  not  tnake  tb 
hiring  exceptive.  If  nothing  was  said  about  the  militii 
the  hiring  was  not  an  exceptive,  but  an  absolute  hirini 
for  a  year,  by  a  person  capable  of  contracting,  and  fol 
lowed  by  a  year's  service :  and  in  that  case  a  settlemeki 
was  gained.  If  the  pauper's  enrolment  in  the  militi 
was  mentioned,  the  hiring  was  not  an  exceptive  but 
conditional  hiring  within  the  distinction  laid  down 
Rex  v.  Byker  (a),  and  the  condition  not  having  bee 


(a)  Ante  vol.  ii.  15;  4  D.  &  R. 
330;  2  B.  &  C.  lU;  bv  Bayla/y 
J.  in  the  following  terms : — 
"  Where  the  bai^ain  is  originally 
made  for  an  entire  year,and  terms 
are  introduced  indicating  a  con- 
tinuance of  the  relation  of  mas- 
ter and  ser\'ant  during  the  whole 
year,  but  there  is  also  a  provision, 
that  in  a  given  event  it  shall  be  in 
the  power  of  either  party  to  sus- 
pend or  terminate  the  service  for 
apart  of  the  year;  still,  if  the 
service  is  in  fact  performed  du- 
ring the  whole  year,  and  neither 
party  avails  himself  of  the  con- 


dition, a  settlement  is  gained. 
For  this  purpose,  a  conditonal 
hiring  is  the  same  as  an  absolute 
hiring,  if  the  condition  is  not 
acted  upon.  But  where  by  the 
terms  of  the  bargain,  the  relation 
of  master  and  servant  will  not 
subsist  during  a  whole  year,  with- 
out some  further  amuagement 
being  made  betwen  the  parties, 
the  hiring  is  exceptive ;  and  there- 
fore, where  the  agreement  is  to 
exclude  days  or  hoars  from  the 
ser\'ice,  that  is  an  exceptive  hir- 
ing/'   Ante  vol.  ii.  21. 
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act?d  upon,  in  that  case  also  a  settlement  was  gained.  ^827. 
But  it  will  be  said,  that  it  must  be  assumed  in  this  case 
that  the  pauper  did  not  communicate  the  fact  of  his  en- 
rolment in  the  militia,  that  the  concealment  of  such  a  HoLSwoaTar. 
fact  was  a  fraud,  and  consequently  that  the  hiring  was 
fraudulent,  and  did  not  confer  a  settlement.  The  answer 
to  that  argument  is,  that  fraud  can  never  be  presumed; 
it  must  always  be  expressly  found :  The  Chancellor  of 
the  University  of  OxfortTs  case  (a),  Bemiet  v.  Clough  (6), 
Rex  V.  Tuynifig  (c),  Williams  v.  The  East  India  Com- 
Pfl*y  (^>  ^x  V.  Fillongley  (e).  Rex  v .  Llanbedergoch 
(/),  Rex  V.  Weston  (g).  Rex  v.  Newnham  (A);  the  fact 
of  the  concealment,  therefore,  which  is  to  raise  the  pre- 
sumption of  fraud,  cannot  be  assumed ;  on  all  general 
principles,  indeed,  the  contrary  is  to  be  assumed,  and  that 
being  done,  there  is  a  good  conditional  hiring,  and  a  good 
service  under  it  to  confer  a  settlement.  If  the  Court  en- 
tertain any  doubt  upon  this  point,  they  will  at  least  think 
it  right  to  remit  the  case  to  the  sessions,  to  have  the  fact 
expressly  found  one  way  or  the  other. 

Fraser  and  Coleridge^  contrd,  were  stopped  by  the 
Court. 

Bayley,  J. — I  think  this  case  admits  of  no  doubt. 
Upon  the  question,  whether  a  militia-man  may  or  may 
not  acquire  a  settlement  by  serving  for  a  whole  year 
onder  a  yearly  hiring,  where,  ^t  the  time  of  making  the 
contract,  h^  communicates  to  the  person  with  whom  he 

(a)  10  Co.  Rep.  56  a.  (e)  2  T.  R.  709. 

(6)  1  B.  &  A.  461 .  C/)  7  T.  R.  105. 

(c)  S  B.  &  A.  S86.  (g)  Burr.  S.  C.  166. 

(<0  8  East,  193.  {h)  Burr.  S.  C.  766. 
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1827.        is  contracting  the  fact  that  he  is  in  the  militia,  and  that 
Jj^*^^^"^      he  is  liable  to  be  called  out  during  the  year,  I  shall  give 
f^.  no  decided  opinion^  because  I  do  not  deem  it  necessaiy 

HoLswoKTHT.  f^^  ^j|g  proper  disposal  of  the  present  case.     If  a  master 
chuses  to  engage  a  servant  subject  to  the  risk  of  his 
being  called  away  from  his  service  to  perform  duty  as  a 
militia-man  during  the  year,  I  do  not  see  that  there  is 
anything  illegal  in  such  an  arrangement :    such  a  hiriog 
may  be  considered  a  conditional  hiring,  and  if  the  servant 
is  not  called  out  during  the  year,  and  the  condition  there- 
fore is  not  acted  upon,  service  under  such  a  hiring  maj 
perhaps  confer  a  settlement.     But  is  that  the  kind  of 
contract  stated  in  the  present  case  ?    Far  from  it.    The 
contract  here  is  one  by  which  the  master  stipulates  to 
have,  and  the  servant  undertakes  to  give,  an  entire  un- 
broken year's  service.    There  is  no  condition  or  qualifi- 
cation whatever  in  this  contract :   if  there  had  been  anj^ 
it  probably  would,    and  certainly  ought   to  have  been 
stated  in  the  case :  it  cannot  be  assumed.     I  do  not  pre- 
sume fraud  in  this  case,   for  the  law  never  presumes 
fraud ;    and,    besides,    the    non-communication  by  the 
pauper  of  the  fact  that  he  belonged  to  the  militia  may 
have  arisen  quite  innocently,  from  his  considering  it  alto- 
gether immaterial,  from  inadvertence,  or  from  various 
circumstances   unconnected  with   a   fraudulent  motive. 
Without,  therefore,  breaking  in  upon  any  case  in  which  it 
has  been  decided  that  a  militia-man,  who  in  his  contract 
of  hiring  stipulates  for  the  time  that  he  may  be  called 
out  to  perform  his  duty  in  the  militia,  may  gain  a  settle- 
ment by  a  whole  year's  service  under  such  hiring,  I  con- 
fine myself  to  the  expression  of  my  opinion,  that  the 
pauper  in  this  case  not   having  communicated  to  the 
party  whom  he  agreed  to  serve  for  a  whole  year  that  he 
was  in  the  militia,  cannot  be  said  to  have  lawfully  hired 
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himself  for  a  whole  year,  within  the  meaning  of  the 
statute  3  W.  8^  M.  c.  11,  s.  7,  and,  therefore,  that  he 
acquired  no  settlement  in  the  parish  of  Holsworthy. 

HoLROYD,  J. — I  concur  with  my  brother  Bayley  in 
the  view  which  he  has  taken  of  this  case.  It  cannot  be 
assumed,  because  it  is  not  stated  in  the  case,  that  the 
pauper,  at  the  time  when  he  made  the  contract  with  his 
master,  communicated  to  him  the  fact  of  his  being  in  the 
militia ;  on  the  contrary,  we  must  deal  with  the  case  as  if 
no  such  communication  was  made.  I  think  the  present  case 
comes  within  the  principle  laid  down  by  Lord  Ellenborough 
in  that  of  JBex  v.  Norton-juxta'Kempsey.(a)  He  there  says, 
''A  variety  of  cases  have  occured  which  have  decided  the 
question  in  the  case  of  an  apprentice ;  and  this,  not  on 
the  ground  of  its  being  an  excepted  case,  or  as  standing 
upon  any  occult  efficacy  in  the  indenture  of  apprentice- 
ship ;  but  on  the  broad  principle,  that  one  who  has  con- 
tracted a  relation  which  disables  him  from  serving  any 
other  without  the  consent  of  his  first  master  is  not  sui 
juris,  and  cannot  lawfully  bind  himself  to  serve  such 
second  master  so  as  to  gain  a  settlement  by  serving  for  a 
year  under  such  second  contract.  In  reason  and  prin- 
ciple it  cannot  make  any  difference  whether  he  be 
originally  bound  by  a  contract  of  apprenticeship  or  by 
any  other  contract  equally  obligatory  upon  him,  which 
disables  him  from  binding  himself  to  serve  a  second 
master."  It  is  said  that  the  present  case  is  distinguish- 
able from  that,  inasmuch  as  the  militia  not  having  been 
called  out  during  the  year,  there  has  been  a  year's  ser- 
vice under  a  conditional  hiring.  But  that  question  does 
not  arise;  the  objection  here  is,  that  the  pauper  was 
not  capable  of  making  a  contract  so  as  to  give  the  master 
a  control  over  his  services  during  the  whole  year.     As 

(a)  9  East  209. 
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V. 
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,^™\,  the  pmiper  did  not  commanicate  to  hu  muter  that  be 

Hm  Kihq  l)^  entered  into  a  contract  to  serve  in  the  militia,  1  un 

„      '-  of  opinion  that  this  nuut  be  conaidered  not  as  a  cod- 

aOUWOETHT- 

ditional,  but  as  an  absolute  hiring  for  a  year,  and  if  lo, 
it  is  clear  that  the  pauper  was  not  capable  of  making  u 
unconditional  contract  to  serve  ibr  a  whole  year.  1  am, 
therefore  of  opinion,  that  the  pauper  in  this  ease  was  not 
lawfully  faired  into  the  parish  of  Hohworthy  for  one 
whole  year  within  the  meaning  of  the  statute  S  W.lfM. 
c.  11,  s.  7. 


LiTTLBDALB,  J.  Concurred. 

Order  of  Sessions  quashed. 


The  King  v.  John  Attwood,  Esq.  and  others. 
Theownerand  ON  the  29th  day  of  March,  1825,  the  churchwardens 
Mafrntne^f*    and  overseers  of  the  poor  of  the  parish  of  Rotoleif  Rtffi, 
lateabJe  at  the  in  the  county  of  Stafford,  made  a  rate  for  the  relief  of 

th^mi'ne"^'''''  ^^^  P"**""'  '"  "'''•^''  ^^  ^^°''^  "^"^^  ''"*"  ^"'™«'  "» 
would  let,  assessed  as  owner  and  occupier,  and  Thomas  Devq 
ference  to  the  ^ightwtck,  John  Jones  aud  Joseph  Fereday,  and  Josiali 
•*P^* '"'  Parkes,  were  assessed  as  lessees  and  occupiers  of  certain 
making  the  (^o^l  mines  then  at  work.  The  rate  was  in  the  following 
mmeproduc-     fo^m : 

The  leMee 
and  occupier 

is  rateable  at 
the  sunt 
which  he  payi 
ai  rant  or  roy- 


expeme  incurred  in  planting  or  improving  the  n 
k 


AUDUl 

Oecupim. 

OWKR. 

V.loe. 

DtiHFoat 

J.Att„^E^ 

J.Attiti«d.E^. 

Coai-DUDe 

£.     ..    J. 

£.u   4, 

at  work 

418     9     0 

IT  IT    0( 

ffitlo 

705  14     0 

St  14    9 

Ditto 

100  1«     0 

J^Li« 

Ditto 

9S  13     0 

5  19    B 
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On  appeal  to  the  Midsummer  general  quarter  sessions         18?7. 
for  the  county  of  Stafford,  the  rate  was  confirmed,  sub* 
ject  to  the  opinion  of  this  court  upon  the  following  case:       ""  v. 

The  appellant,  John  Jttwood,  was  the  owner  and  Attwood. 
occupier  of  the  coal  mine  upon  which  the  above  rate 
upon  him  was  made,  (which  mine  is  situate  in  the 
parish  of  Rowley  Regis,  in  the  county  of  Stafford,)  and 
had  expended  upwards  of  <£  10,000  in  planting  the  mine^ 
and  setting  it  to  work.  The  mine  had  been  at  work  one 
year  and  a  quarter.  The  value  of  the  whole  of  the  coals 
which  had  then  been  raised  from  the  mine  did  not  exceed 
£5,000.  The  full  value  of  the  annual  produce  of  the 
mine  in  question,  after  deducting  the  current  expenses  of 
working  the  same,  amounted  to  the  sum  of  «f428.  9^. 
Upon  that  amount  the  appellant  was  rated. 

The  appellant,  T.  D.  Wightwick,  had  been  for  five 
months  prior  to  the  said  29th  day  of  March,  1825,  lessee 
of  the  coal  mine  upon  which  the  rate  upon  him  was 
made,  atid  which  is  situate  in  the  said  parish  of  Rowley 
Regis:  and  during  the  five  months  that  he  had  been 
lessee  he  had  paid  £7S5.  145.  in  royalties  for  coals  raised; 
he  had  also  expended  in  the  purchase  of  die  lease,  and 
in  setting  the  mines  to  work,  £5,0^.  During  the  five 
months  that  he  had  occupied  the  mine,  he  had  raised 
coals  to  the  amount  of  «£3,825.  2s.  Sd,  The  appellant, 
T»  D.  Wigktwick,  was  rated  upon  the  sum  paid  for  royal- 
ties, the  sum  of  £785.  14s.  being  considered  by  the  re* 
spondents  as  the  annual  value  of  the  royalties  paid  by 
bim. 

The  appellants,  John  Jones  and  Joseph  Fenday,  were 
tbe  lessees  of  the  coal  mines  upon  which  the  rate  upon 
thfem  was  made,  and  which  are  situate  in  tbe  said  parish 
of  Rotbley  Regis.  Sir  Horace  St.  Paul,  the  owner  and 
tessee  of  the  mines,  «uHk  tbe  pits  and  made  preparations 
i^qofsite  for  wc^kSNg  the  iiiines>  «itid  then  hi  ihem  to  the 
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appellants^  Messrs.  Jones  aod  Fereday,  at  a  certain  fixed 
,j^^^^^^       royalty,  not  a  specific  proportion  of  the  amount  of  sales; 
V,  £492. 1  £5.  Sid.  iivas  the  amount  of  royalties  paid  to  the 

lessor  during  the  last  year.  The  appellants  had  ex- 
pended £600  in  permanent  erections  on  these  mines. 
The  appellants,  Messrs.  Jones  and  Fereday,  were  rated 
upon  the  supposed  amount  of  the  annual  sums  paid  for 
royalties. 

The  appellant,  Josiah  Parkes,  had  been  eight  yean 
lessee  of  the  mine  upon  which  the  rate  upon  him  was 
made,  and  which  is  situate  in  the  said  parish  of  Rowky 
Regis,  and  had  expended  .£2,500  in  planting  the  mine 
and  setting  it  to  work.  During  the  last  year  he  had 
raised  coals  to  the  value  of  £2,500,  and  during  that 
period  had  paid  £585  in  royalties,  and  was  rated  upon 
the  supposed  amount  of  the  annual  sums  paid  for 
royalties. 

The  questions  for  the  consideration  of  the  Court  are, 
first,  whether,  under  all  the  circumstances  of  the  case, 
Mr.  Attwood  was  properly  rated  at  the  sum  of  ,£438. 9^* 
in  respect  of  the  said  coal  mine,  such  sum  being  the  full 
value  of  the  annual  produce  of  the  mine  after  deducting 
the  current  expenses  of  working  the  same ;  and  secondly! 
whether  the  said  J.  D.   Wightwkk,   John  Jones  and 
Joseph  Feredayy  and  Josiah  Parkes,  were  rateable  in  rC' 
spect  of  the  said  coal  mines  to  the  full  amount  of  tb^ 
sums  paid  for  royalties  upon  the  coals  raised  from  sucb 
mines. 

Campbell,  Shutt,  and  Holroyd,  in  support  of  the 
order  of  sessions.  Two  objections  will  be  made  to  this 
rate.  It  will  be  said,  first,  that  the  assessment  should 
have  been  made  upon  the  interest  only  of  the  annual 
value  of  the  produce  of  the  mines,  and  not  upon  the  full 
annual  value  itself ;  and,  secondly,  that  the  assessment 
should  have  been  made  after  deducting  the  expenses  of 
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planting  the  mines  and  setting  them  to  work.  To  the 
first  of  these  objections^  the  statute  43  Eliz.  c.  2,  s.  1,  is 
a  decisive  answer^  because  that  authorises  the  **  taxation 
of  every  occupier  of  coal  mines"  to  the  relief  of  the 
|K>or9  which  can  only  mean  that  every  such  occupier 
shall  be  taxed  in  respect  of  the  annual  value  of  his  mine. 
Now  while  the  mine  is  in  the  occupation  of  the  owner, 
the  annual  value  of  it  is  the  coal  raised,  and  upon  the 
full  amount  of  the  coal  raised,  therefore,  the  occupier  is 
to  be  rated,  whether  he  derives  a  profit  from  the  mine  or 
not.  When  the  mine  is  in  the  occupation  of  a  lessee, 
the  annual  value  of  it  is  the  rent  or  royalty  which  he 
pays,  and  therefore  he  is  to  be  rated  upon  the  full  amount 
of  such  rent  or  royalty,  so  long  as  he  continues  to  work 
the  mine.  These  propositions  will  be  found  fully  sup- 
ported by  the  cases  Rex  v.  Parrott  {a)  and  Rex  v.  Bed- 
worth  (Jb).  Then,  the  argument  in  support  of  the  second 
objection  must  go  the  length  of  contending  that  no 
rate  can  ever  be  assessed  upon  a  coal  mine  until  the 
whole  expense  of  planting  it  and  setting  it  to  work  has 
been  recouped,  because  no  proportion  of  that  expense 
can  by  possibility  be  selected  as  the  proper  amount  to  be 
deducted  before  the  rate  is  made.  It  has  been  laid 
down  as  a  general  rule  of  law  applicable  to  this  subject, 
that  every  person  is  to  be  rated  according  to  the  present 
value  of  his  estate,  whether  that  value  has  or  has  not  been 
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(a)  5  T.  R.  593,  where  it  was 
beld  diat'the  lessee  of  a  coal 
mbe  is  liable  to  be  rated  to  the 
nlief  of  the  poor,  though  he  de- 
lifes  DO  profit  from  the  mine. 

(6)  8  East,  387,  where  it  was 
bdd,  that  where  a  coal  mine 
becomiog  onproductive  -  ceases 
to  be  worked,  the  lessee  is  no 
longer  liable  to  be  rated  for  it  to 


the  relief  of  the  poor,  although 
he  be  still  bound  by  his  cove- 
nant to  pay  the  rent  reserved  to 
his  landlord :  aliter,  where  the 
mine  itself  is  productive,  although 
it  be  worked  to  a  loss  by  the 
lessee,  after  deducting  the  pro- 
portion of  the  gross  value  of  the 
produce  reserved  to  the  owner. 
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increased  by    his  own  improvements.  Rex  v.  Miut(aY 
Th^^Kiv  •      ^^ ^  house  is  built,  it  is  rateable  as  soon  as  occapied;  if 
V.  a  canal  is  cut,  the  whole  produce  of  the  tolls  is  rtteabk 

as  soon  as  it  is  realized;  and  the  principle  is  the  same 
whether  the  subject-matter  of  the  rate  is  in  the  handt of 
the  owner  or  of  an  occupier.  In  Rex  ▼.  the  HuUDod 
Compauy  {b),  it  was  decided  that  the  company  woe 
rateable  in  respect  of  their  annual  income,  minus  tittir 
annual  outgoings,  and  that  the  rent,  after  deducting  tbe 
outgoings,  is  the  proper  criterion  of  value.  The  valse 
is  to  be  calculated,  deducting  only  the  fair  annual  et 
penses  necessary  to  render  the  property  productive  (c); 
and  **  it  is  not  enough  in  those  cases"  (where  an  exeoip- 
tion  is  claimed  for  property  as  unproductive),  ^  to  shew 
that  the  expenses  laid  out  in  any  particular  year  absorbed 
the  profits  of  that  year ;  for  the  benefit  of  such  ex- 
penses may  be  derived  in  future  years,  as  is  often  the 
case  with  improvement  of  farms.  If  valuable  laod  io 
the  neighbourhood  of  a  town  be  covered  with  buildings 
in  one  year,  the  expenses  of  that  year  would  probably 
exceed  its  profits,  but  the  lands  would  not  cease  to  be 
rateable  on  that  account  {(Tf'  The  same  principle  seems 
to  be  deduciblc  from  the  case  of  Rex  v.  Mirfidd{t\ 
where  it  was  decided  that  saleable  underwoods  were 
rateable  aiiimally,  though  they  might  not  be  cut  down 
more  than  once  in  twenty-one  years ;  and  that  a  fair  mode 
of  rating  them  was  by  estimating  their  value  according  to 
the  annual  rent  for  which  they  would  let  under  a  lease  for 
a  term  sufficient  to  cover  their  intended  growth.  In  this 
case  tlie  lessees  of  the  mines  pay  a  certain  proportion  of 
the  value  of  the  produce  as  rent  or  royalty,  and  upon  that 

(a)  6  T.  R.  154.  {d)  Per  Lord  EUcnbarougkf "» 

{b)  Ante,  vol.   ii.  464;    5  D.  Jier  v.  i^^or,  14  East,  ^64. 
&  A.  350 ;  3  B.  &  C.  516.  (e)  10  East,  319. 

(c)  1  Nol.  P.  L.  202,  3rd.  ed. 
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iinount  they  are  clearly  rateable.     As  to  Mr.  Attwo^d^ 

rho  is  both  owner  and  occupier  of  his  mine,  he  makes  a 

lertain  clear  profit  after  deducting  his  expenses;  that 

eould  be  the  amount  of  rent  or  royalty  coming  to  him  if     Arrwooa 

be  mine  were  in  the  hands  of  a  lessee,  and  u^n  duit 

momit,  therefore,  he  is  clearly  rateable. 

Tiadalj  S.  G.,  Russell,  and  Whatdey,  oontrd.  The 
l^pellamts,  in  common  with  other  occupiers  of  prf>crty 
»f  the  same  nature,  have  been  led  to  entertain  dtebts 
whether  the  principle  upon  which  coal  mines  have  hitherto 
teen  rated  is  a  just  and  correct  principle,  and  dieimaia 
ibject  on  the  present  occasion  is  to  obtain  the  opinion  of 
his  Court,  upon  that  (to  them)  most  important  question. 
Jt  does  seem  that  the  mode  of  rating  ooal  mines  has 
lever  yet  been  sufficiently  well  considered.  All  the 
»ther  species  of  property  enumerated  in  the  statute  of 
Elizabeth^  as  subject-matters  of  rating,  are  permanent  in 
heir  nature ;  those,  therefore,  are  properly  rated,  upon 
heir  full  annual  value,  because  that  value  is  returned  in 
perpetuity  in  the  shape  of  an  annual  income.  But  the 
iroduce  of  a  coal  mine  is  of  a  different  character ;  the 
:oal  is  the  capital ;  it  is  the  soil  and  freehold ;  and  the 
Qoney  realised  by  the  sale  of  it  must  be  considered  as 
he  purchase-money  received  upon  the  sale  of  a  part  of 
he  estate ;  therefore  the  rate  ought  to  be  calculated,  not 
ipon  the  entire  sum  produced  by  the  sale  of  the  coals, 
»ttt  upon  the  interest  of  that  sum  only.  In  the  present 
lase  the  rate  is  imposed,  in  effect,  upon  capital,  not  upon 
ncome,  and  in  that  respect  is  dearly  unjust;  for,  ^'  de- 
luctions  for  expenses  of  labour  and  capital  necessary  to 
ender  the  subject  productive,  should  be  considered  as 
brawbacks  upon  the  profit"  (a).  The  only  cases  to  be 
tound  in   the  books   upon  the   subject  of  rating  coal 

(a)  1  Nolan's  P.  L.  198, 3rd  ed. 
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18S7.        mines,  are  the  two  which  have  been  already  cited  of  fier 
Th   Kino      v.  Parrot/ (tf)  and  iJ€X  v.  Berfti;orM  (6);  but  the  point  now 
V.  submitted  to  the  Court  was  not  discussed  in  either  of 

them,  nor  was  the  attention  of  the  Court  called  to  the 
important  fact,  that  the  subject-matter  of  the  rate  was 
substantially  part  of  the  realty,  constantly  diminishiog 
and  never  renewable,  and  therefore  in   a  limited  time 
certain  to  be  exhausted.     Independently  of  thb  point,  it 
is  submitted  that  Mr.  Attwood  was  not  liable  to  be 
rated  at  all.     He   had  never  been  recouped  the  mo- 
ney which  he  had  expended  in  planting  the  mine  and   '\ 
setting  it  to  work,  therefore  the  mine  had  never  become 
really  productive.     Now  it  was  decided  in  iiexv.  Btir 
worthy  that  when  a  coal  mine  ceases  to  be  productive, 
it  ceases  to  be  rateable ;  and  it  seems  impossible  to  find 
any  sound  distinction  between  a  mine  which  has  ceased 
to  be  productive  of  profit,  and  one  that  has  never  pro- 
duced any  profit  at  ail.     In  Rex  v.  Dursly  (c),  it  wis 
held  that  stock  in  trade  was  not  rateable,  because  it  was 
not  proved  to  be  productive  of  profit ;  and  Lord  Kenjon 
seems  to  have  considered  that  the  sole  question  neces- 
sary  to  determine  its  rateability  was, ''  whether  or  not  it 
produced  a  profit,  or  was  liable  to  incumbrances  equal  to 
the  value  of  the  property  itself  (d)" :    a  principle  ap- 
plicable to  the  present  case.   At  all  events,  Mr.  Attwoo^ 
is  assessed  too  highly  in  proportion  to  the  other  app^^* 
lants.     He  is  rated  upon  the  full  value  of  the  annU^^ 
produce  of  his  mine,  which  includes  both  the  landlord  ^ 
and  the  tenant's  profit;  to  that  extent  the  rate  clearly 
cannot  be  supported ;  it  can  only,  at  the  utmost,  be  gocr^ 
to  the  extent  of  the  estimated  value  of  the  property  t^ 
let.     With  respect  to  the  other  appellants,  the  rate  upo^ 
them  is  made  upon   the  full  annual  rents  or  rojraltie^ 

(a)  5  T.  R.  593.  (c)  6  T.  R.  53. 

(6)  8  Ea»t,  387.  (rf)  1  Nol.  P.  L.  193,  3rd  ed. 
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^hich  tbey  pay,  which,  with  reference  to  property  of  this 
peculiar  description,  cannot  be  supported.  The  owner 
of  the  mine  must  be  considered  as  the  seller  of  part  of 
his  estate ;  the  lessee,  consequently,  must  be  regarded  as 
the  purchaser,  and  the  rent  or  royalty  as  the  purchase- 
money  ;  and  then  it  follows  that  the  rate  should  not  be  on 
the  rent  or  royalty  itself,  but  upon  the  sum  for  which  the 
mine  would  let,  subject  to  such  rent  or  royalty. 

Abbott,  C.  J. — We  are  unanimously  and  clearly  of 
opinion  that  the  owner  and  occupier  of  a  coal  mine  ought 
to  be  rated  at  such  sum  as  the  mine  would  let  for  to  a 
tenant,  and  no  more ;  as  far  as  that  point  is  applicable, 
therefore,  the  rate  must  be  amended.  With  respect  to 
the  other  points  raised  in  argument,  one  was,  that  the 
rate  ought  not  to  be  imposed  upon  the  coals  produced, 
because  the  coals  are  part  of  the  realty.  It  is,  con- 
fessedly, the  first  time  that  such  a  proposition  has  ever 
been  submitted  to  a  court  of  justice,  although  many 
coal  mines  in  various  parts  of  the  country  have  for  many 
years  been  constantly  rated ;  and  I  have  no  hesitation  in 
saying  that  the  arguments  in  support  of  it  are  as  un- 
tenable as  the  proposition  itself  is  new.  Coal  mines  are 
expressly  made  rateable  by  the  act  of  parliament,  and 
if  they  are  to  be  rated  at  all,  they  can  only  be  rated  for 
that  which  they  produce,  namely,  coals.  A  coal  mine  in 
time  becomes  exhausted,  so  does  a  slate  quarry  and  a 
clay  pit ;  yet  in  the  latter  instances  the  rate  has  always 
been  imposed  upon  the  slate  or  the  clay  produced.  The 
other  point  made  was,  that  the  rate  ought  not  to  be  im- 
posed until  the  expense  of  planting  the  mine  and  setting 
it  to  work  had  been  recouped.  I  confess  I  can  discover 
no  difference  between  money  expended  in  bringing  a 
mine  into  a  productive  state,  and  money  expended  in 
building  a  house  and  making  it  habitable ;  and  if  a  house 
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18  liable  to  be  rated  as  soon  as  it  is  built  and  occapied,  as 
it  is,  I  can  see  no  reason  why  a  coal  mine  should  not  be 
liable  to  be  rated  also  as  soon  as  it  is  set  to  work  and 
produces  coals,  although  it  may  happen  that  the  owner 
proves  unfortunate  in  his  speculations,  and  never  reco- 
vers the  expense  of  preparing  the  mine  for  working.  I 
take  the  law  to  be  clear,  that  when  the  tenant  of  a  mine 
expends  money  in  making  it  more  productive,  he  stands 
in  the  same  situation  as  the  tenant  of  a  farm  or  a  house 
who  expends  money  in  making  improvements,  and  is 
equally  liable  to  be  rated  upon  the  improved  value. 


The  other  Judges  concurred. 

Order  of  Sessions  quashed  as  to  the  rate  upon 
Mr.  Jttwood,  and  confirmed  as  to  the  rate 
upon  the  other  appellants  (a), 

(a)  Vide  Rex  v.  Lord  Granville,  9  B.  &  C.  188;  4  M.  &  R.  169- 


A  com  rent 
given  to  the 
rector  in  lieu 
of  tithes,  pay- 
able "free  from 
all  taxes  and 
other  deduc- 
tions whatso- 
ever, except 
the  land  tax/' 
is  exempt  from 
payment  of 
poor  rates. 


Mitchell,  Clerk,  v.  Fordham. 

« 

Replevin  for  seizing  plaintiff's   goods.     Avowry 
by  defendant,  as  overseer  of  the  poor  of  the  parish  of 
Kekhall,  in  the  county  of  Hertford^  that  before  the 
passing  of  an   act  of  parliament  after  mentioned,  the 
rector  of  the  parish  vt^as  entitled  to  certain  great  and 
small  tithes  arising  in  the  parish  ;  that  by  an  act  of  p^' 
liament  passed  in  the  35th  year  of  Geo.  3,  for  inclosioS 
lands  in   the  parish  of  Kelshall,  it  was,  among  oth^ 
things,  enacted,  that  a  certain  yearly  com  rent^  free  frof"^ 
alt  taxes  and  other  deductions  whatsoever,  except  the  laH^ 
tax,  should  be  issuing  and  payable  from  and  out  of  tb^ 
lands  and  grounds  thereby  intended  to  be  divided  af^ 
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allotted,  and  the  old  inclosures,  (except  as  therein  ex- 
cepted,) to  the  rector  of  the  parish  for  the  time  being, 
and  should  be  payable  by  the  respective  proprietors  of 
the  said  lands  and  grounds  in  the  proportions  and  at  the 
times  and  places  in  the  act  mentioned ;  which  said 
yearly  rent  should  be  in  lieu  and  satisfaction  of  and  fiill 
compensation  for  all  the  great  and  small  tithes,  &c.  due 
or  payable  to  the  rector  of  the  parish  for  the  time  being; 
that  plaintiff,  the  rector  of  the  parish,  was  assessed  to 
the  poor  in  the  sum  of  12/.  in  respect  of  the  com  rent 
received  by  him  in  lieu  of  tithes,  and  because  that  sum 
remained  unpaid,  defendant,  as  overseer  of  the  poor  of 
the  parish,  distrained  plaintiff's  goods,  8cc.  Demurrer  to 
the  avowry  and  joinder  in  demurrer. 


Mitchell 

V. 
FORDHAM. 


PatUsoHf  in  support  of  the  demurrer.  The  act  of 
parliament  directs  that  the  com  rent  payable  to  the 
rector  in  lieu  of  tithes  shall  be  paid  '^  free  from  all  taxes 
and  other  deductions  whatsoever,  except  the  land  tax." 
Those  words  are  large  enough'  to  comprehend  poor 
rates,  therefore  the  com  rent  is  not  liable  to  be  assessed 
to  the  relief  of  the  poor.  The  case  of  Chatfield  v. 
Ruston{a)  is  directly  in  point,  with  this  single  difference 
only,  that  the  act  of  parliament  in  that  case  contained 
the  word  ^*  rates/'  which  certainly  is  not  to  be  found  in 
the  act  of  parliament  in  question.  But  that  is  imma- 
terial, for  the  expression  **  all  taxes  and  deductions 
whatsoever"  necessarily  includes  '^  rates,"  the  word 
'^  taxation"  being  used  in  the  43  Eliz.  as  descriptive  of 
the  assessments  to  be  raised  for  the  relief  of  the  poor. 
In  Rex  V.  Toms  (6),  an  exemption  from  '^  parochial 
taxes"  was  held  to  operate  as  an  exemption  from  poor 


(a)  Ante,  vol.  iii.  107 ;  5  D. 
&R.  675;  4B.&C.863. 


(6)  Dougl.  401. 
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rates.  In  Lowndes  v.  Home  {a)  and  Ratin  v.  Pickwg(l))j 
there  were  no  words  of  exemption  at  all ;  therefore  those 
cases  do  not  apply.  The  same  may  be  said  of  the  more 
modem  case  of  Rex  v.  Boldero  (c). 

Robinson,  contrd.     The  argument  on  the  other  side 
assumes  that  the  word  **  rates'*  is  an  unimportant  word, 
having  no  definite  meaning  of  its  own,  but  being  merely 
synonimous  with  the  word  '^  taxes,'*     But  that  is  a  mis- 
take.    The  two  words  have  always  been  construed  as 
descriptive  of  distinct  species  of  charges.     In  Chatfidd 
V.  Ruston  {d),  the  case  relied  on  for  the  plaintiff,  the 
word  rates  was  treated  in  argument  as  applying  to  pa- 
rochial burthens,  and  the  word  taxes  as  applying  to  par- 
liamentary imposts;  and   all  the  judges,  in   deliverbg 
their  opinions,  seem  to  have  relied  upon  the  effect  of  the    i 
word  rates  in  the  exempting  clause  of  that  act  of  parlia- 
ment.    It  is  said  that  the  words  "  other  deductions/' 
in  the  present  act,  necessarily  include  poor  rates ;  but 
*'  other  deductions/'  coupled  with  '*  taxes,"  must  mean 
deductions  ejusdem  generis,  which  poor  rates  are  not 
Besides,  a  poor  rate  cannot,  in  any  proper  sense  of  the 
word,  be  called  a  deduction ;  for  a  deduction  is  sotn^ 
thing  withheld  by  the  payer,  whereas  the  poor  rate  is  n^^ 
imposed  until  after  the  money  has  found  its  way  into  tb^ 
pocket  of  the  rector.     It  follows,  therefore,  that  the  r3*^ 
in  dispute  in  this  case  is  neither  a  tax  nor  a  deductic>^' 
and  not  within  the  exemption  of  the  act  of  parliament. 


Abbott,  C.J. — Tithes,  when  received  qui  tithe ^ 
being  liable   to  be  assessed  to  the  relief  of  the  poo  ^ 


(a)  2  W.  Bla.  1252. 

(b)  CM,  196. 

(c)  Ante,  vol.  iii.  281 ;    6  D. 
8c  R.  567;  4B.  &C.467. 


(d)  Ante,  vol.  iii.   107 ;  5  E^ 
&R.  675;  4B.  &C.  863. 
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there  can  be  no  doubt  that  a  money  payment  substituted 
by  an  act  of  parliament  for  tithes,  would  be  equally 
liable  with  the  tithes  themselves  to  be  so  assessed,  in  the 
absence  of  an  express  exemption  of  them  in  the  act  of 
parliament.  But  where  a  bargain  is  made,  as  in  this 
and  other  inclosure  acts,  between  the  rector  and  his 
parishioners,  the  amount  to  be  received  by  the  rector 
must  necessarily  vary,  according  to  the  existence  or  non- 
existence of  an  agreement  that  he  shall  be  exempted  from 
taxes  and  other  pecuniary  burthens.  The  bargain  in  this 
instance  was,  that  the  com  rent  substituted  for  the 
tithes  should  be  paid  '^  free  from  all  taxes  and  other  de- 
ductions whatsoever,  except  the  land  tax."  The  ques- 
tion, therefore,  turns  upon  the  meaning  of  the  words  '^  all 
taxes  and  other  deductions.*'  The  rector  contends  that 
upon  the  fair  construction  of  those  words  his  exemption 
includes  payments  to  be  made  for  the  relief  of  the  poor. 
His  parishiopers,  on  the  other  hand,  insist  that  iaxes  and 
deductions  are  not  rates,  and  therefore  that  the  rector  is 
liable  to  payment  of  the  poor  rates.  Now  it  has  been 
decided  that  **  parochial  tax''  means,  or  at  least  compre- 
hends, ^*  poor  rate."  And  I  think  most  correctly.  Is 
not  the  poor  rate  a  tax  ?  Would  there  be  any  thing  ab- 
surd in  speaking  of  a  "  poor  tax**  instead  of  a  '^  poor 
rate  ?"  I  consider  the  former  expression  equally  appro- 
priate with  the  latter ;  each  means  merely  that  a  certain 
aggregate  sum  is  to  be  levied  by  division  upon  many ; 
and  the  very  language  of  the  statute  of  Elizabeth  is,  that 
**  a  fund  shall  be  raised  by  taxation**  Now  money 
raised  by  taxation  is  a  tax ;  the  poor  rate  is  money  raised 
by  taxation :  ergo,  the  poor  rate  is  a  tax.  I  am,  there- 
fore, of  opinion,  that  the  exempting  clause  in  this  act  of 
parliament  includes  the  poor  rates,  and  that  the  plain- 
tiff, upon  this  record,  is  entitled  to  judgment.  If  the 
words  of  this  act   of  parliament  did   not  exempt  the 
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rector  from  the  poor  rate,  it  would  be  difficult  to  fix 
upon  any  otlier  burthen  from  nvhich  they  would  exempt 
him. 

The  other  Judges  concurred. 

Judgment  for  the  plaintiff. 


Where  a  sta- 
tute provides, 
that ''no  plain- 
tiff shall  re- 
cover in  any 
action  com- 
menced 
against  any 
person  for  any 
thing  done  in 
execution  of  or 
under  the  au- 
thority of  the 
act,  unless  no- 
tice in  writing 
shall  be  pre- 
viously given 
to  the  person 
intended  to  be 
sued  28  days 
before  such 
action  shall 
be  commenc- 
ed ;"  no  no- 
tice is  neces- 
sary, where 
the  defendant 
bad  not  rea- 
sonable 
ground  for 
supposing  that 
he  had  acted 
in  execution  or 
under  the  au- 
thority of  the 
act. 


CooKE  V.  Leonard  and  another. 

1  RESPASS  for  an  assault  and  false  imprisonment 
Plea,  not  guilty,  and  issue  thereon.  At  the  trial  before 
Burroughs  J.,  at  the  last  summer  assizes  for  the  cooot; 
of  Gloucester^  the  case  was  this.  One  of  the  defendants, 
Leonard  J  was  a  constable  of  the  parish  of  Stroud;  the 
other  was  surveyor  to  certain  commissioners  Appointed 
by  a  local  act  of  6  Geo.  4,  c.  6  {a),  for  improving,  &<:^ 
the  town  of  Stroud.     On  the  l6th  of  February,  1826, 


(a)  By  s.  68  of  which,  certain 
commissioners  therein  appointed 
are  empowered  to  cause  the 
streets  of  Stroud  to  be  watched, 
and  to  appoint  watchmen. 

By  s.  69,  such  watchmen  may 
apprehend  and  secure,  in  some 
proper  place,  all  rogues,  vaga- 
bonds, vagrants,  idle  and  disor- 
derly persons,  disturbers  of  the 
public  peace,  prostitutes,  and  all 
suspected  persons  who  shall  be 
found  wandering  or  misbehaving 
themselves  during  the  hours  of 
keeping  watch  within  the  limits 
of  the  town. 

By  s.  70,  such  watchmen  are 
to  be  sworn  in  as  constables^  and 


are  invested  with  the  like  powers     ^ 
and  authorities,   privileges  aa^ 
immunities,   as  any  constables 
are  invested  with  and  enjoybj 
law. 

And,  by  s.  Ill,  «  no  plaintiff 
shall  recover  in  any  action  com- 
menced against  any  person  for 
any  thing  done  in  execation  ^ 
or  under  the  authority  of  the  a^^' 
unless  notice  in  writing  shall  ^ 
previously  given    to   the  per5<^^ 
intended    to   be    sued    twen^^' 
eight   days    before  such  actf^ 
shall  be  commenced."      Up^ 
the  construction  and  operatif^^ 
of  this  latter  section,  the  questic^ 
in  the  cause  entirely  turned. 
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vfo  foreigners  appeared  in  the  streets  of  Stroud,  exhi- 
)iting  a  dromedary  and  some  monkies,  beating  a  drum, 
md  soliciting  money  from  the  by-standers.     The  high  v< 

ronstable  of  Stroud^  who  was  also  one  of  the  commis- 
sioners above-mentioned,  apprehended  one  of  the  fo- 
-eigners  in  the  act  of  exhibiting  the  animals  in  the  town, 
md  ordered  the  defendant  Leonard  to  see  that  the  ani- 
tnals  were  removed  out  of  the  town.  The  other  foreigner 
bad  in  the  mean  time  withdrawn  the  animals  out  of  the 
streets,  and  deposited  them  in  a  stable,  where  they  were 
afterwards  found  by  the  defendants,  who  ordered  the 
foreigner  to  remove  the  animals  out  of  the  town.  The 
plaintiff,  who  happened  to  be  present,  thereupon  inter- 
posed, advising  the  foreigner  not  to  obey,  and  expressing 
lis  opinion  that  the  defendant  had  no  authority  to  issue 
mch  an  order.  The  defendant  Leonard  then  endea- 
voured to  remove  the  animals  by  force,  which  the  plain- 
tiff assisted  in  preventing,  and  was  thereupon  taken  into 
custody  by  the  defendants.  This  was  the  assault  and 
imprisonment  complained  of.  No  notice  of  action  had 
been  given  to  the  defendants  pursuant  to  the  directions 
of  the  111th  section  of  the  statute  (a),  and  it  was  on 
that  ground  contended  that  the  plaintiff  must  be  non- 
suited. The  learned  Judge  being  of  opinion  that  the 
lefendants  bad  acted  colourably  under  the  authority  of 
the  statute,  and  were  therefore  entitled  to  notice,  yielded 
to  the  objection,  and  nonsuited  the  plaintiff.  In  Mkhael- 
nas  term  last,  a  rule  nisi  having  been  obtained  for  setting 
iside  the  nonsuit,  and  for  a  new  trial, 

Ludlow  now  shewed  cause.  The  nonsuit  was  right, 
br  the  defendants  were  clearly  entitled  to  notice  of 
action.  In  a  case  of  this  kmd,  all  that  is  necessary  in 
order  to  bring  an  officer  within  the  protection  of  the 

(a)  iln/e.  360,  (a). 
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18S7.        Statute,  is  to  shew  that  be  was  acting  in  supposed  pum- 
ance  of  bis  autbority,  and  witb  the  bona  fide  intentioD  of 
perfonning  bis  du^.    Tliat  was  the  rule  acted  upon  with 
reference  to  anotber  act  of  parliament,  53  Geo.  3,  c.  Wf 
in  Theobald  V.  Crichmore^a),  tbougb  tbe  oflScer  bad  clearly 
exceeded  bis  authority;  and  Lord  EUenborough  there 
said,  tbat  tbe  protection  afforded  to  public  officers  by 
tbat  statute  was  evidently  intended  to  be  given  where 
tbey  bad  acted  illegally,  through  ignorance  or  inadver- 
tence, and  with  no  other  intention  than  tbat  of  executing 
their  authority.     [Bayleyy  J.  In  tbat  case  the  defendant 
was  acting  under  a  magistrate's  warrant :  here  there  was 
no  warrant.]    Now  in  this  case  the  foreigners  were  clearly 
'*  vagrants/'  or  ^  idle  and  disorderly  persons,"  within  tbe 
terms  of  the  69tb  section  of  tbe  statute,  and  were  liable 
to  be  apprehended  as  such.    They  bad  created  a  nui- 
sance in  the  streets  of  Stroud  by  publicly  exhibiting 
their  animals  there.     The  defendants   bad  been  called 
upon  by  the  high  constable  to  abate  tbe  nuisance.    If} 
in  obedience  to  that  call,  tbey  had  merely  apprehended 
the  foreigners  themselves,  or  if,  finding  tbe  animals  in 
the  streets  causing  the  nuisance,  they  had  removed  them 
from  thence,   they  would  most  clearly  have  been  justi- 
fied, either  at  common  law,  or  under  the  provisions  of 
the  statute.     Unfortunately  they  proceeded  one  step  far- 
ther, and  attempted  to  remove  the  animals  from  a  stable^ 
where  they  were  not  immediately  causing  a  nuisance. 
But  even  in  so  doing  it  is  plain  that  they  acted  bonafidtj 
under  the  belief  that  they  were  merely  discharging  their 
duty ;  and  that  being  the  case,  they  are  still  entitled  to 
the  protection  of  the  statute. 

C.  Phillips  J  contr^,  was  stopped  by  the  Court. 

(a)  1  B.  &  A.  227. 
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Bayley,  J. — I  entertain  DO  doubt  upon  this  case. 
The  general  rule  prevailing  in  all  cases  of  this  nature 
certainly  is,  that  i/vhere  an  act  of  parliament  gives  protec- 
tion to  persons  acting  in  execution,  or  in  pursuance  of  it, 
all  persons  acting  under  its  provisions  are  entitled  to  its 
protection,  although,  in  so  doing,  they  exceed  their  au- 
thority. Such  a  rule,  however,  ought  to  be  restrained 
within  its  proper  limits,  and  there  appear  to  me  to  be 
cases  which  warrant  this  distinction : — If  an  officer  does 
an  act,  part  of  which  is  authorised  by  the  statute,  though 
part  of  it  is  not — or,  if  a  magistrate  acts  in  a  case  where 
his  general  character  empowers  him  to  interfere — a  mere 
excess  of  authority  will  not  deprive  either  the  officer  or 
the  magistrate  of  that  protection  which  the  statute  confers 
upon  those  who  act  in  execution  of  it ;  but  where  the 
party  steps  entirely  out  of  the  provisions  of  the  statute, 
and  has  no  authority  at  all  for  any  part  of  that  which  he 
has  done,  there  he  is  not  entitled  to  that  protection^ 
There  are,  I  must  admit,  some  very  strong  cases  in 
which  magistrates  acting  beyond  the  limits  of  their  juris- 
diction have  been  considered  entitled  to  such  protection. 
Thus  it  has  been  held,  that  where  a  magistrate  acts  upon 
a  subject-matter  of  complaint  brought  before  him,  but 
which  arose  out  of  his  jurisdiction,  he  is  entitled  to  the 
notice  required  by  the  statute  24  Geo.  2,  c.  44,  before 
the  party  aggrieved  can  bring  any  action  (a);  but  in  that 
case  he  would  have  had  authority  to  do  the  act  he .  did, 
provided  the  subject-matter  of  complaint  had  arisen 
within  his  jurisdiction.  In  Wellerv,  Toke{b),  one  magis- 
trate having  committed  the  mother  of  a  bastard  child  for 
not  affiliating  the  child,  was  yet  held  entitled  to  the  pre- 
vious notice  of  action  under  the  24  Geo.  2,  c.  44,  though 

(a)  Prestidge  v.  Woodmany  2      Martin^  ante,  191 ;   9  D.  &  R. 
D.  &  R.  43 ;  1  B.  &  C.  12.  65;  6  B.  &  C.  80. 

(b)  9  East,  364.  See  Ex-parU 
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1897.        by  the  atatute  18  Eliz.  c.S,  s.  2,  jurisdiction  over  the 
subject-matter  is  confmitted  to  two  magistrates.    In  Bind 
V.  V.  Gunst(m(a)  the  magistrate  was  authorised  by  statute  to 

liBoviBD.  commit  the  plaintiff,  the  driver  of  a  waggon,  for  riding 
on  the  shafts  in  the  highway.  The  magistrate,  in  fact, 
committed  the  driver  for  being  on  the  shafts  while  the 
waggon  was  standing  still ;  yet  it  was  held,  that  though 
the  commitment  was  illegal,  the  magistrate  was  entitled 
to  notice  of  action.  These  cases  all  proceed  upon  the 
general  principle  applicable  to  this  subject,  namely,  that 
where  an  act  of  parliament  requires  notice  before  action 
brought  in  respect  of  anything  done  in  execution  or  in 
pursuance  of  its  provisions,  these  latter  words  are  not 
con6ned  to  acts  done  strictly  in  execution  of  the  act  of 
parliament,  but  extend  to  all  acts  done  bon&fide  in  por- 
suance  of  it.  But  where  the  >act  is  done  without  anj 
colour  for  supposing  that  it  is  authorised  by  the  act  of 
parliament,  there  the  party  is  not  entitled  to  notice  of 
action.  Thus,  in  Lawton  v.  MiUer{b),  a  custom-hoose 
officer  detained  a  man  going  abroad,  whom  he  supposed 
to  be  an  artificer.  The  man  was  not  an  artificer,  nor,  if 
he  had  been,  would  a  custom-house  officer  have  had  any 
right  to  detain  him.  The  plaintiff  obtained  a  verdict, 
and  the  defendant  had  liberty  to  move  to  enter  a  non- 
suit, upon  the  ground  that  notice  of  action  was  necessary; 
and  the  motion  was  made,  but  the  court  refiised  the 
rule.  In  Morgan  v.  Palmer  (c\  the  mayor  of  an  ancient 
borough,  in  which  he  was  also  a  justice  of  the  peace, 
took  a  fee  of  4s.  from  a  publican  resident  within  the 
borough  for  renewing  his  annual  license ;  and  though  it 
appeared  that  for  fifty-seven  years  a  similar  fee  had  been 
uniformly  received  by  the  mayor  for  the  time  being  from 


(a)  2  Chit.  Rep.  459.  (c)  4  D.  &  R.  283 ;  3  B.  &  C. 

lb)  E.  T.  1818.  MSS.  789. 
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every  publican  within  the  boroagh  applying  to  have  his  1887. 
license,  yet  it  was  held  that  the  fee  was  illegal ;  that  it 
could  not  have  been  taken  by  the  mayor  by  virtue  or  in 
execution  of  his  office  as  a  justice  of  the  peace ;  and, 
therefore,  that  it  might  be  recovered  back  in  assumpsit 
for  money  had  and  received,  without  any  notice  of  action. 
Let  us  then  apply  the  principles  deducible  from  these 
cases  to  the  present.  Had  the  defendants  in  this  case 
any  colour  for  acting  as  they  did  ?  Had  they  any  reason- 
able ground  for  supposing,  or  could  they  have  supposed, 
that  they  were  acting  in  execution  or  in  pursuance  of  the 
statute  ?  By  different  clauses  of  the  statute,  the  commis- 
sioners are  authorised  to  appoint  watchmen,  and  the  watch- 
men are  authorised  to  apprehend  all  vagrants,  all  idle  and 
disorderly  persons,  and  all  suspected  persons  found  wander* 
ing  or  misbehaving  themselves  during  the  hours  of  keeping 
watch  within  the  limits  of  the  town.  Two  foreigners 
appeared  in  the  town  with  a  dromedary  and  monkey. 
How  did  the  defendants  act  i  They  did  not  attempt  to 
apprehend  the  owners  of  the  animals,  but  they  seized  the 
animals  themselves ;  and  seized  them,  not  while  being  ex- 
hibited in  the  public  streets,  where  they  might  have  been 
liable  to  be  removed  as  a  nuisance,  but  after  they  bad 
been  removed  by  their  owners  into  a  stable,  where  they 
had  ceased  to  be  a  nuisance.  They  had  not  only  no  au- 
thority, but  they  had  no  colour  or  pretence  for  supposing 
that  they  had  authority,  under  this  act  of  parliament,  to 
seize  these  animals  while  in  the  stable,  for  the  purpose  of 
removing  them  out  of  the  town.  Where  an  act  of  par- 
liament provides,  that  in  case  of  any  action  brought 
against  any  person,  for  any  thing  done  in  execution  or  in 
pursuance  of  the  act,  the  defendant  shall  be  entitled  to 
certain  privileges,  the  true  meaning  is,  that  the  act  done 
must  be  in  its  nature  such,  that  the  person  doing  it  may 
reasonably  suppose  that  he  had  authority  from  the  act  of 
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parliament  to  do  it.  In  this  case  I  am  clearly  of  opinioii 
that  the  defendants  had  no  reasonable  grounds  for  sup- 
posing that  either  they,  or  the  commissioners  under 
whose  instructions  they  acted,  had  any  authority  under 
this  act  of  parliament  to  remove  the  animals  from  the 
place  and  under  the  circumstances  they  attempted  to 
remove  them ;  and,  therefore,  that  no  notice  of  action 
was  necessary,  that  the  nonsuit  was  wrong,  and  that  the 
rule  for  a  new  trial  ought  to  be  made  absolute. 


HoLROYD,  J. — I  am  entirely  of  the  same  opinion.    If 
the  defendants  had  had  authority  under  the  act  of  parlia- 
ment to  do  the  thing  complained  of,  and  had  inadver- 
tently exceeded  their  authority  in  the  course  of  doing  it; 
or  even  if  they  had  done  the  thing  under  colour  of  such 
authority,  and  with  reasonable  ground  for  believing  that 
it  existed ;  in  either  of  those  cases  they  would  have  been 
entitled  to  notice  of  action.     But  looking  at  the  terms  of 
this  act  of  parliament,  I  think  that  it  is  quite  clear  that 
the  defendants  had  no  pretence  or  colour  for  believing 
that  it  gave  them  any  authority  for  pursuing  the  line  of 
conduct  which  they  pursued.     The  09th  section  of  the 
act,  which  has   not   before  been  mentioned,  inflicts  a 
penalty  of  J! 5  upon  persons  committing  certain  acts  in 
the  streets  of  Stroud,  and  it  subjects  to  that  penalty^ 
among  other  persons,  ''  any  person  who  shall,  within  any 
street  of  the  town,  exhibit  or  expose  any  stallion,  or  tur^ 
loose  any  horse,  mule,  ass,  pig,  or  other  beast."    B**^ 
even  that  section  not  only  did  not  justify  the  defendan^^ 
in  their  conduct,  but  did  not  furnish  any  colour  or  pr^ 
tence  for  it.     If  they  had  interfered  ^^  during  the  hou^ 
of  keeping  watch,"  and  while  the  dromedary  and  tfar  ' 
monkies  were  being  actually  exhibited  in  the  streets,  s^ 
that  they  might  be  considered  a  nuisance,  there  woulc^ 
have  been  some  colour  and  pretence  for  their  interference^ 
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because,  as  constables  of  the  town,  they  would  have  had 
lUthority,  either  by  the  common  law,  or  under  the  act  of 
parliament,  to  abate  a  nuisance.  But  they  did  not  so  in- 
erfere ;  but,  on  the  contrary,  they  waited  till  the  animals 
lad  been  removed  from  the  streets  to  a  stable,  and  had 
reased  to  be  a  nuisance,  before  they  attempted  to  seize 
hem.  In  Irving  v.  Wilson  (a),  goods  were  seized  as 
orfeited,  which  in  fact  were  not  so,  by  a  revenue  officer, 
/I  ho  accepted  money  of  the  owner  for  releasing  them. 
The  owner  brought  an  action  to  recover  back  tlie  money, 
lud  it  was  held  that  no  notice  of  action  was  necessary. 
\nd  Grose,  J.  then  laid  it  down  as  law,  that  if  an  officer 
eize  goods  as  forfeited,  he  does  it  colore  officii;  but  if 
ie  takes  money  for  delivering  up  the  goods,  there  is  no 
>retence  for  saying  that  he  does  that  colore  officii.  The 
:ase  of  Morgan  v.  Palmer {b),  which  has  been  cited  by 
ny  brother  Bayley,  is  an  authority  to  the  same  effect. 
[f  the  defendants  in  the  present  case  had  endeavoured  to 
emove  the  animals  while  they  were  exhibiting  in  the 
itreets,  and  forming  an  obstruction  there,  I  should  have 
bought  that,  though  not  strictly  justified,  they  might  still 
[lave  been  considered  as  acting  colore  officii:  but  when 
;he  animals  were  removed  from  the  street  into  a  stable, 
md  formed  no  nuisance  or  obstruction,  the  attempt  to 
-emove  them  was  not  an  act  done  colore  officii,  because  the 
lefendants  could  not  by  possibility  believe  that  they  had 
my  authority  under  the  act  of  parliament  to  interfere  in 
\o  summary  and  extraordinary  a  manner.  For  these 
-easons  I  agree  in  the  opinion  that  there  ought  to  be  a 
lew  trial  in  this  case. 

LiTTLEDALE,  J. — I  am  of  the  same  opinion.     If  the 


(«)  4  T.  R.  485.  (h)  4  D.  &  R.  483 ;  2  B.  &  C. 
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defendants  could  have  reasonably  believed  that  this  act  of 
parliament  gave  them  any  colour  for  their  conduct,  they 
would  have  been  entitled  to  notice  of  action^  although  tbeir 
conduct  would  have  been,  strictly  speaking,  equally  illegal 
But  they  could  not  believe  any  such  thing.  The  69tli 
section  limits  the  period  during  which  the  persons  therem 
described  as  ^'  misbehaving  themselves/'  may  be  appre- 
hended, namely,  *^  during  the  hours  of  keeping  watch." 
Now  it  does  not  appear  that  the  owners  of  these  aDimils 
were  *^  misbehaving  themselves/'  or  that  the  attempt  to 
seize  the  animals  was  made,  ^*  during  the  hours  of  keep- 
ing watch/'  But  even  if  that  did  appear,  the  clause  in 
question  empowers  the  watchmen  to  apprehend,  not 
animals,  but  '^  persons,"  and  persons  ^*  misbehaviif 
themselves."  I  think  it  clear,  therefore,  that,  under  that 
clause,  the  defendants  could  have  no  ground  for  suppos- 
ing that  they  had  authority  to  remove  the  animab  at  the 
time  when  they  attempted  to  do  so.  With  respect  to  the  4 
99th  section,  mentioned  by  my  brother  Holroyd,  it  is 
sufficient  to  observe  that  the  animals  were  not  in  the 
streets  at  the  time  when  the  attempt  was  made  to  remove 
them ;  though  I  feel  free  to  add^  that  I  very  much  doubt  j 
whether  the  exhibition  of  such  animals  in  the  streets  con- 
stituted a  nuisance,  within  the  fair  meaning  of  that  clause 
of  the  statute.  At  all  events,  I  am  clearly  of  opinioo 
that  neither  the  commissioners,  nor,  of  course,  the 
defendants  who  acted  under  them,  had  any  authority  to 
remove  the  animals  after  they  had  been  placed  in  the 
stable.  I  think  further,  not  only  that  they  had  no  autho- 
rity, but  that  they  had  no  colour,  or  reasonable  grott0<^ 
for  believing^  that  they  had  any  such  authority;  and  co^' 
sequeutly,  that  they  were  not  entitled  to  notice  of  acti^^' 
and  that  the  rule  for  a  new  trial  must  be  made  absolii'^ 
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Clarke  v.  Johnson  and  another  (a). 

JL  HIS  was  an  action  of  assumpsit,  for  money  had  and  re-  Parish  officers 
ceived,  brought  by  the  plaintiff,  the  mother  of  a  bastard  ^^^^  from  the 

child,  to  recover  from  the  defendants  the  sum  of  60/-,  failjero/ al>a»- 

tard  child  a  sc* 
which  had  been  deposited  with  them,  as  overseers  of  the  cttrity  to  in- 
poor  of  the  township  of  Osgodby,  near  Scarborough^  in  demnifyuie 
Yorkshire,  on  the  birth  of  the  child,  in  1818,  for  the  pur-  any  charge  for 
pose  of  indemnifying  the  township  from  any  expenses  that  n^nce^^^A  de- 
might  be  incurred  in  respect  of  the  future  maintenance  of  posit  of  money 

the  child  ^""^  ^*?*^  P""^ 

ine  cniia.  pose  is  contra- 

At  the  trial  before  Mr.  Justice  Bayleu,  at  the  last  as-  ry  to  the  policy 

•^  .         ofthelaw,  and 

sizes  at  York,  it  appeared  that  the  money  was  placed  in  a  may  be  reco- 

bank  at  Scarborough,  in  the  joint  names  of  the  plaintiff  ^eredback. 
and  the  defendants,  the  overseers  of  the  township  for  the 
time  being;  that  the  bankers  gave  a  receipt  to  both  par- 
ties; that  the  plaintiff  received  interest,  at  the  rate  of  5l. 
per  cent*,  until  1821,  when  the  bankers  at  Scarborough 
became  bankrupts;  and  that  the  defendant  JoAn^on  prov- 
ed under  their  commission  and  received  the  sum  of  151. 
14s.  3dm,  being  a  dividend  at  the  rate  of  five  shillings  in 
the  pound,  and  interest.  It  also  appeared  that  the  child 
was  still  living ;  that  the  plaintiff,  the  mother,  had  never 
been  taken  before  a  magistrate;  and  that  the  child  had 
never  become  chargeable  to  the  township. 

The  learned  Judge  was  of  opinion  that  there  was  a  con- 
tinuing liability  or  risk  on  the  part  of  the  township,  the 
child  being  still  alive;  and  he  therefore  nonsuited  the 
plaintiff,  reserving  to  her  leave  to  move  that  the  nonsuit 
might  be  set  aside,  and  a  new  trial  had,  in  case  the  Court 
should  be  of  opinion  that  she  was  entitled  to  recover. 

Mr.  Serjeant  Vaughan,  on  a  former  day  in  this  term, 

(a)  This,  and  the  following  from  Messrs.  Moore  and  Payne's 
case,  are  taken,  by  permission,      Reports« 
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1827.  accordingly  obtained  a  rule  msi.  Hesubmittedithatthe 
payment  to  the  overseers  of  a  gross  sum  for  the  support 
of  an  illegitimate  child  was  illegal;  and  cited  the  case  of 
Cole  V.  Gower  {a\  where  it  was  held  that  the  statute  6 
Geo.  ^,  c.  31,  only  authorises  parish  officers  to  take,  from 
the  putative  father  of  a  bastard  child,  a  security  to  in- 
demnify the  parish  from  the  possible  charge  of  its  mak- 
tenance. 


Mr.  Serjeant  Wilde  shewed  cause.  In  Middkham^' 
Bellerby  {b),  the  putative  father  of  a  bastard  child  gave 
a  voluntary  bond  to  the  parish  officers,  conditioned  for 
the  payment  of  a  certain  sum  every  three  months,  ootl 
the  child  should  be  deemed  capable  of  providing  for  itsdf 
— it  was  held  that  the  bond  was  good,  and  the  conditici 
sufficiently  certain.  Lord  Ellenborough  there  said  (c): 
'^  If  a  duty  be  imposed  by  statute,  the  parties  who  ire 
called  upon  to  execute  the  duty  must  comply  witb  its 
provisions :  and,  therefore^  if  the  defendant  had  been  ap- 
prehended under  the  statute  (d),  and  had  given  the  bood 
in  order  to  relieve  himself  from  commitment,  there  niigbt 
have  been  much  weight  in  the  argument;  but,  the  argu- 
ment does  not  apply  where  the  parties  are  not  acting  un- 
der the  statute.  This  does  not  appear  to  be  any  thing 
more  than  a  voluntary  obligation  entered  into  by  the  de- 
fendant, with  the  object  of  providing  for  the  maintenance 
of  his  child ;  and,  if  we  do  not  find  that  it  is  contrary  to 
the  general  policy  of  the  law,  which  was  the  case  in  Cok 
V.  Gower,  I  see  no  reason  why  it  should  not  have  effect 
The  defendant  still  remains  liable  to  indemnify  the  parish* 
Mr.  Justice  Le  Blanc  said  (c):  "  If  the  party  is  brou^^ 
before  a  magistrate,  then  the  statute  directs  what  shall  ^ 
done;  but  here  the  party  acts  without  any  compulsio'^ 

(a)  6  East,  110.  (d)  6  Geo.  2,  c.  3t. 

(6)  1  M.  &  S.  310.  (e)  1  M.  &  S.31?. 

(c)  Ibid.  311. 
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So,  in  this  case,  the  money  was  deposited  without  any 
rompulsion  whatever.  It  was  not  paid  as  a  discharge,  but 
WR8  merely  lodged  in  the  bank,  as  an  indemnity  against 
the  possibility  of  future  charges  being  incurred  by  the 
township  on  account  of  the  child.  Overseers  and 
churchwardens  may  take  a  bond  of  indemnity.  There 
cannot,  therefore,  be  any  objection  to  their  taking  a  con- 
ditional deposit  of  money  for  the  like  purpose.  The 
township,  though  not  actually  burthened  with  the  main- 
tenance of  the  child,  would  still  be  subject  to  a  certain  de- 
gree of  liability ;  the  child  might  hereafter  become  charge- 
able. There  was  no  unlawful  bargain  entered  mto;  the 
object  of  the  deposit  was  merely  the  indemnity  of  the 
township.  The  overseers  were  not  obliged  to  take  the 
mother  of  the  child  before  a  magistrate.  If,  however, 
tbey  had  done  so,  they  would  have  had  a  bond  to  indem- 
nify them  from  the  future  charge  of  the  maintenance  of 
the  child ;  and  that  was  the  express  purpose  for  which 
this  deposit  was  made.  Overseers  are  bound  to  account 
to  their  parishes  or  townships  for  whatever  monies  they 
receive.  In  The  King  v.  Martin  (a),  it  was  held,  that, 
if  an  overseer  receive  from  the  putative  father  of  a  bas- 
tard child  bom  within  the  parish,  a  sum  of  money  by  way 
of  composition  for  the  maintenance  of  the  child,  he  is 
liable  to  an  indictment,  if  he  fraudulently  omit  to  give 
credit  for  such  sum,  in  his  accounts  with  the  parish, 
h  Townson  v.  Wilson  (6),  it  was  held  that  money  paid 
to  parish  officers  by  a  person  taken  up  under  a  warrant, 
IS  the  putative  father  of  a  bastard  child,  by  way  of  bar- 
pm  with  the  parish,  to  be  released  from  all  future  liabi« 
%  in  respect  of  the  child,  might  be  recovered  back  from 
those  who  received  it ;  notwithstanding  that  they  might, 
before  the  commencement  of  the  action,  have  gone  out 
of  oCBce,  and  accounted  with  their  successors  for  such 

(a)  3  Camp.  368.  (6)  1  Camp.  896. 
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portion  of  the  money  as  had  not  beeq  expended  upon 
the  child  and  upon  the  mother  during  her  confinemeDt. 
Buty  in  that  case  the  contract  was  illegal,  the  money  be- 
ing taken  as  an  absolute  discharge  of  the  liability  of  the 
father;  and,  therefore,  the  parish  would  have  an  interest 
in  the  death  of  the  child;  which  is  the  chief  objection 
taken  by  the  Courts  to  transactions  of  this  nature.  That 
argument,  however,  cannot  apply  to  this  ca^e. 

Mr.  Serjeant  Vaugha/ij  in  support  of  the  rule.— The 
deposit  taken  by  the  defendants  in  this  case  was  unlawful; 
and,  even  supposing  it  were  otherwise,  the  purpose  for 
which  it  was  made  has  long  since  been  answered,  the 
child,  which  was  bom  eight  years  since,  having  never 
become  chargeable.    The  policy  of  the  law  has  amplf 
provided  for  cases  of  this  kind  (a),  by  empowering  the 
Justices  to  punish  parties  chargeable  with  illegitimate    | 
offspring,  and  to  prevent  parishes  from  being  improperly 
burdened.    In  Cole  v.  Gower,  Mr.  Justice  Le  Blancs^ 
(b):  '^  The  Legislature  have  marked  out  to  the  parish 
officers  what  line  they  are  to  pursue  in  taking  the  required 
security,  and  their  duty  towards  the  children.     The  pa- 
rish officers  are  to  call   upon  the  father  tq  give  security 
for  indenmifying  the  parish  against  the  charge  of  main- 
taining the  child,  whom  they  are  bound  to  see  provided 
for  and  taken  care  of;  and  the  father  is  to  be  committed* 
if  he  do  not  give  such  security,  or  enter  into  recognizan^^^ 
to  appear  at  the  next  Quarter  Sessions,  and  abide  their  ^' 
der.     It  is  said,  that  the  father  might  enter  into  suci'  ^ 
contract  with  any  individual;  but  we  must  distingu^^^ 
this  from  a  contract  with  private  individuals :  it  is  a  c^^ 
tract  with  these  plaintiffs  as  parish  officers,  and  rot^  ^ 

(a)  See  the  statutes,  .18  £lia.  c.      s,  3— and  54  Geo.  3,  c  170^s  ^ 
3,  s.  a— 7  Jac.  1,  c.  4,  ss.  7,8 —  (6)  6  East,  1 18.' 

6  Geo.  «,  t.  31-^9  Gea  3.  68, 
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therefore,  be  construed  with  a  reference  to  the  statute 
which  directs  the  security  to  be  taken;  the  object  of 
which  was,  the  indemnity  of  the  parishioners  against  the 
burthen  of  maintaining  the  child.  Now,  that  object 
cannot  be  attained  by  taking  an  absolute  security  in  the 
first  instance,  so  well  as  by  taking  it  as  an  indemnity ;  for, 
if  the  money  be  received  immediately,  the  benefit  is  to 
those  persons  only  who  are  then  living  in  the  parish, 
while  the  burthen  may  be  thrown  on  future  parishioners: 
whereas,  the  act  meant  that  those  who  were  to  bear  the 
l)urthen  should  have  the  benefit  of  the  indemnity.  Besides 
which,  by  taking  an  absolute  security,  a  temptation  is 
held  out  to  the  parish  officers  to  neglect  their  duty."  In 
the  present  case,  the  deposit  was  not  made  pursuant  to 
the  directions  of  the  statutes,  and  therefore  the  plaintiff 
is  entitled  to  maintain  this  action. 

Cur.  adv.  vult. 
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Lord  Chief  Justice  Best  now  delivered  the  judgment 
of  the  Court. — 

We  are  of  opinion  that  the  defendants  in  this  case  had 
no  right  to  retain  the  sum  which  they  had  improperly  re- 
ceived from  the  plaintiff,  as  a  security  for  the  indemnity 
of  the  township  against  the  possible  charge  of  the  future 
maintenance  of  her  child;  and  that  this  nonsuit  ought  to 
be  set  aside.  Although,  to  avoid  a  painful  disclosure, 
the  plaintiff  allowed  the  money  to  remain  for  a  consider- 
able  period  in  the  bank  at  Scarborough,  receiving  the 
interest,  and  thus  in  a  manner  assenting  to  the  transaction, 
we  do  not  think  that  that  could  have  the  effect  of  making 
that  legal  which  in  itself  was  not  so.  Parish  officers  have 
no  right  to  require,  either  from  the  mother  or  the  puta- 
tive father  of  an  illegitimate  child,  the  deposit  of  a  sum 
for  its  future  support,  or  for  the  indemnity  of  the  parish 
against  the  charge  of  maintaining  it.     Before  the  pass- 

c  c  2 
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ing  of  the  statute  18  Eiiz,  c.  3,  no  security  whatever  was 
required,  and  illegitimate  children  were  frequently  aban- 
V.  doned  by  their  parents.     That  act  empowers  two  magis- 

JoHNSoK.  trateg  ^^  charge  the  mother  or  the  putative  father  with 
the  maintenance  of  the  child;  and,  if  the  order  made  by 
them  be  not  complied  with,  the  parents  may  be  commit- 
ted to  prison,  there  to  remain  until  security  be  given  to 
perform  the  order,  or  to  abide  by  an  order  to  be  made  at 
the  then  next  Sessions  of  the  Peace.  By  the  7  Joe*  h 
c.  4|  s.  7 — after  a  recital  that  great  charges  arise  in  many 
places  within  the  realm,  by  reason  of  bastardy — it  is  en* 
acted,  that  every  lewd  woman  who  shall  thereafter  bave 
any  bastard  which  may  he  chargeable  to  the  parish,  may 
be  committed  by  the  Justices  of  Peace  to  the  house  of 
correction,  there  to  be  punished,  and  set  to  work  for  the 
term  of  one  year.  And  by  the  6  Geo,  2,  c.  31,  which 
was  passed  for  the  purpose  of  relieving  parishes  and 
other  places  from  such  charges  as  might  arise  from  bas- 
tard children  bom  within  them,  it  is  enacted  (s.  J)" 
"  That,  after  the  passing  of  the  act,  if  any  single  woman 
shall  be  delivered  of  a  bastard  child  which  shall  be  ckarff' 
abkf  or  likely  to  become  chargeable,  to  any  parish,  or 
extra- parochial  place,  or  shall  declare  herself  to  be  with 
child,  and  that  such  child  is  likely  to  be  bom  a  bastard, 

• 

and  to  be  chargeable  to  any  parish,  &c.;  and  shall,  *" 
either  of  such  cases,  in  an  examination  to  be  taken  in 
writing,  upon  oath,  before  any  one  or  more  Justice  ^^ 
Justices  of  the  Peace  of  the  county  wherein  such  par**" 
or  place  shall  lie,  charge  any  person  with  having  got^*^ 
her  with  child,  it  shall  and  may  be  lawful  for  such  J  ^^' 
tice  or  Justices,  upon  application  made  to  him  or  th^^ 
by  the  overseers  of  the  poor  of  such  parish,  or  bv  ^  ^ 
one  of  them,  or  by  any  substantial  house-holder  of  si^^ 
extra-parochial  place,  to  issue  out  his  or  their  warr^^ 
or  warrants  for  the  immediate  apprehending  such  per^  ^ 
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SO  charged  as  aforesaid,  and  for  bringing  him  before  such  1S27- 
Justice  or  Justices,  &c.;  and  the  Justice  or  Justices, 
before  whom  such  person  shall  be  brought,  is  and  are 
thereby  authorised  and  required  to  commit  the  person  so 
charged  as  aforesaid  to  the  common  goal  or  house  of 
correction  for  such  county,  8cc.,  unless  he  shall  give 
security  to  indemnify  such  parish  or  place,  or  shall  enter 
into  a  recognizance,  with  sufficient  surety,  upon  condition 
to  appear  at  the  next  General  Sessions  of  the  Peace  to 
be  holdeii  for  such  county,  &c.,  and  to  abide  and  perform 
such  order  or  orders  as  shall  be  made  in  pursuance  of 
the  1 8th  Elizabeth y  c.  3^  concerning  bastards  begotten 
and  bom  out  of  lawful  matrimony." 

Thus,  parish  officers  can  only  require  security  to  in- 
demnify the  parish.  The  nature  and. amount  of  that 
security  is  in  the  discretion  of  the  magistrates.  Neither 
the  overseers  nor  the  magistrates  are  empowered  to 
require  the  deposit  or  payment  of  a  sum  of  money, 
unless  to  defray  the  expenses  already  incurred  by  the 
parish.  It  is  true,  that,  in  Middleham  v.  Bellerby,  it  was 
held  that  the  putative  father  of  an  illegitimate  child  need 
not  be  taken  before  a  magistrate,  but  may  give  a  volun- 
tary bond  for  the  support  of  the  child,  until  capable  of 
providing  for  itself.  It  is  not  necessary  for  us  to  touch 
that  decision.  It  has  been  expressly  decided  by  the 
Court  of  King's  Bench,  that  parochial  officers  cannot 
receive  a  specific  sum  in  discharge  of  the  future  liability 
of  the  parents.  One  of  the  principles  on  which  that 
decision  is  founded,  is,  that  the  payment  of  a  large  sum 
for  the  support  of  a  child,  gives  the  parish  a  degree  of 
interest  in  the  child's  death,  and  might  have  a  tendency 
to  mduce  the  officers  to  relax  in  their  duty  towards  it. 
That  objection  will  not  apply  in  the  present  instance. 
It  is  not,  however,  the  only  or  the  most  weighty  objection 
that  exists  to  allowmg  a  departure  from  the  mode  of 
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indemnity  pointed  out  by  the  several  statutes  referred  to. 
Cases  may  occur  in  which  it  would  be  desirable  to  avoid 
publicity,  and  in  which  there  would  be  no  objection  to 
allow  parish  officers  to  take  security,  without  the  inter- 
ference of  a  magistrate.  But  these  securities  must  only 
be  for  the  purpose  of  indemnifying  the  parish ;  the  de- 
posit of  money  in  the  hands  of  such  persons  is  against 
the  spirit  of  the  laws,  and  is  open  to  the  greatest  possi- 
ble abuse.  Such  transactions  would,  necessarily,  b^ 
conducted  with  secrecy.  Thus,  there  would  be  no 
check  upon  the  rapacity  of  the  officers ;  and  young  per- 
sons, to  avoid  exposure,  would  submit  to  any  terms, 
however  extravagant,  that  they  might  think  fit  to  impose 
upon  them.  It  is  impossible  for  the  parish  to  know  what 
their  officers  have  received.  The  money  might  even  be 
retained  by  them,  and  the  parents  afterwards  called  upon 
by  the  parish  to  defray  those  very  expenses  to  meet  which 
they  had  made  the  deposit.  Besides,  the  deposit  would 
be  for  an  indefinite  period — so  long  as  there  existed  a 
possibility  of  the  child's  becoming  chargeable.  It  might 
never  return  to  the  hands  of  the  depositors. 

We  think  that  deposits  of  this  kind  are  inconsistent 
with  both  the  letter  and  the  spirit  of  the  statutes;  and 
that  the  plaintiff  in  this  case  had  clearly  a  right  to  repu- 
diate the  contract,  which  had,  in  a  manner,  been  coib- 
pulsorily  wrung  from  her,  and  to  recover  back  the  sum 
deposited. 

The  rule  for  setting  aside  the  nonsuit,  and  granting  a 
new  trial,  must,  therefore,  be  made 

Absolute. 
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Spkott  V.  Powell  and  Fowleb. 

HIS  was  an  action  of  aimmpsiif  brought  by  the  plain-  At  a  special 
r  -^  •  1       1   i-      1  vestry,  it  was 

t,  an  attorney,  against  the  defendants,  two  magistrates  resolved  ^that 

*  the  county  of  Kentf  to  recover  the  amount  of  his  bill  ^"  indiciment 

-       J   -      ,.  preferred 

costSy  for  defending  a   bill  of  indictment  preferred  againstthe  pa- 

[ainst  the  inhabitants  of  Speldhurst,  for  not  repairing  a  "*^  fornon- 

rwUdii  Of  a 
'ad.  highway,  be 

At  the  trial,  before  the  Lord  Chief  Baron,  at  the  last  ThTSSsur.^ 
ssizes  at  MaidstonCf  the  following  facts  appeared  in  ^eyorbe 

•  J  ^  desired  to  take 
idence  :—  ^h^  necessary 

In  j4pril,  1821,  at  a  special  vesUy  holden  for  the  pa*  »'?P*  for  <*««•- 

rying  this  re- 

ih  of  Spetd/turst,  at  which  the  defendants  and  several  solution  into 
ber  parishioners  were  present,  the  following  resolu*  hw  tiTtth 
»ns  were  entered  into  : —  inhabitants 

who  had  sign- 
ed the  resolu- 

"  Speldhurst  Parish. — At  a  special  vestry  held  in  the  tJons  were  not 
id  parish,  on  Friday,  the  27  th  April,  1821,  pursuant  to  sensible  for 

Wic  notice,  for  the  purpose  of  taking  into  considera-  ^1*®  ^^^^  ®^ 
.  .    .  .      .  the  attorney 

n  the  propriety  of  resisting  an  indictment  instituted  employed  by 

ainstthe  inhabitants  of  the  said  parish,  to  compel  them  ^^®  ^"/^^J^^^'' 

*^         '  ^  tor  this  pur- 

repair  a  certain  piece  of  road :    Resolved —  pose. 

**  First — ^That  the  above  indictment  be  opposed. 

"  Secondly — ^That  the   surveyor    be    desired  to  take 

\  necessary  steps  for  carrying  the  first  resolution  into 

BCt." 


These  resolutions  were  signed  by  the  chairman,  the 
)  defendants,  and  five  other  parishioners  who  attended 
\  vestry;  but  nothing  was  said  as  to  employing  an 
omey.  The  plaintiff  was  the  vestry-clerk,  and  was 
ssent  as  such  at  the  meeting.  The  then  surveyor  of 
\  highways,  Robert  Fry,  afterwards  gave  the  plaintiff 
triictions  to  defend  the  indictment,  which  he  accord- 
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ingly  did.  In  October,  1824,  he  delivered  his  bill  of 
costs^  which  amounted  to  292/.  19^.  7d.,  to  the  then 
surveyor,  James  Richardson,  This  bill  was  headed— 
'^  The  Surveyors  of  the  parish  of  Speldhurst,  debtors  to 
Walter  Sprott."  Richardson,  the  surveyor,  refusing  to 
pay  this  demand,  the  plaintiff  commenced  the  present 
action. 

It  was  contended,  on  the  part  of  the  defendants,  that, 
by  signing  the  resolutions  entered  into  at  the  vestry,  they 
had  incurred  no  personal  liability ;  and  that  the  surveyor 
of  the  highways  for  the  time  being  was  the  person  re- 
sponsible, he  being  empowered  to  raise  money  tor  such 
purposes,  by  a  rate  on  the  inhabitants,  according  to  the 
mode  pointed  out  by  the  statute  13  Geo.  3*  c.  7B,  s* 
65{a). 

The  Lord  Chief  Baron  refused  to  nonsuit  the  plaintiff) 
but  said,  that^  as  the  case  raised  a  question  of  consider- 
able importance,  he  would  reserve  it  for  the  consideration 
of  the  Court.  His  Lordship  referred  to  the  case  of  Hig- 
gins  V.  Livingston  (6),  argued  in  the  House  of  Lords,  on 


(a)  By  which  it  is  enacted — 
"  That,  if  the  inhabitants  of  any 
parish,  township,  or  place,  shall 
agree,  at  a  vestry  or  public  meet- 
ing, to  prosecute  any  person  by 
indictment,  for  not  repairing  any 
highway  within  such  parish, 
township,  or  place,  which  they 
apprehend  such  person  was 
obliged  by  law  to  repair ;  or  for 
committing  any  nuisance  upon 
any  highway ;  or  shall  agree  at 
such  vestry  meeting  to  defend  any 
indictment  or  presentment  pre- 
ferred against  any  such  parish, 
township,  or  place ;  it  shall  and 
may  be  lawful  for  the  surveyor 
of    such    parish,    township,    or 


place,  to  chai^  in  his  accoant 
the  reasonable  expenses  incurred 
in  carrying  on  or  defending  such 
respective  prosecutions,  after  i"® 
same  shall  have  been  agreed  ^ 
by  such  inhabitants  at  a  vestry  ^^ 
public  meeting,  or  allowed  l>5  ^ 
justice  of  the  peace  within    ^ 
limits  where  such  highway  9^^ 
be;    which   expenses,   when 
agreed  to  or  allowed,  shall 
paid  by  such  parish,  townsl 
or  place,  out  of  the  fines,  foi 
tures,  compositions,    paymei 
and  assessments,  authorized 
be  collected  and  raised  by  virt 
of  this  act.'* 

(6)  Not  reported. 
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an  appeal  from  the  Court  of  Session  in  Scotland^  on  the 
construction  of  a  turnpike  act ;  where  trustees,  appointed 
with  the  usual  powers,  borrowed  money  on  their  own 
security,  and,  in  an  action  brought  by  one  for  contribu- 
tion, it  was  held  that  each  trustee  was  personally  liable. 

The  jury,  under  his  lordship's  direction,  returned  a 
verdict  for  the  plaintiff  for  the  amount  of  his  bill. 
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Mr.  Serjeant  Taddy,  on  a  former  day  in  this  term,  ob- 
tained a  rule  nisi  that  this  verdict  might  be  set  aside,  and 
a  nonsuit  entered,  upon  the  point  reserved.  He  cited 
the  cases  of  Lanchester  v.  Tricker  (a),  and  Landiester  v, 
Frewer  {b),  in  the  latter  of  which  it  was  held,  that  a  pa- 
rishioner, by  attending  a  vestry  meeting,  and  signing  an 
order  for  the  repairs  of  the  church,  does  not  become  per- 
sonally or  individually  liable.  There,  the  plaintiff,  who 
was  one  of  the  churchwardens,  and  had,  in  that  character 
been  sued  by  the  tradesmen  employed  by  him  to  do  the 
repairs,  sought  to  recover  from  the  defendant,  who  was 
one  of  twenty  parishioners  that  had  attended  the  vestry, 
and  signed  the  order,  a  proportionate  part  of  the  sum 
that  he  had  been  obliged  to  pay ;  and  the  Lord  Chief 
Justice  Best  said(c) :  "  The  repairs  were  not  to  be  paid 
for  by  the  persons  signing  the  order,  but  as  pointed  out 
by  law,  viz.  by  a  rate  on  all  the  parishioners  who  were 
chargeable ;  and  the  personal  liability  of  those  who  went 
to  the  vestry,  cannot  be  implied  from  their  mere  attend- 
ance there,  but  only  as  being  liable  to  the  rate  to  be  im- 
posed on  them  thereafter,  and  to  which  all  the  parish- 
ioners who  were  rateable  were  equally  liable  to  contri- 
bute." 


(a)  8  B.  Moore,  SO;  S.  C.  1 
Bing.  801. 


(6)  9  B.  Moore,  688 ;  5.  C.  2 
Bing.  361. 
(c)  9  B.  Moore,  699. 
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Mr.  SeijevLUt  Bosanquetf  and  Mr.  Serjeant  WibUfWH 
shewed  cause. — On  principle  and  authority,  the  plaintiff 
is  clearly  entitled  to  retain  his  verdict.  The  relative 
situations  of  the  parties  are  these:  The  plaintiff  was  Ae 
vestry-clerk  of  Speldhurst  parish;  the  defendants  at- 
tended as  inhabitants  at  a  vestry  meeting.  At  that 
vestry  resolutions  were  entered  into  and  signed  by  the 
defendants,  authorizing  the  surveyors  of  the  parish  to 
take  the  necessary  steps  to  defend  an  indictment  pre 
ferred  against  the  parish  for  the  non -repair  of  a  higfawaj. 
The  plaintiff  was  accordingly  employed  by  one  of  the 
surveyors  to  carry  into  effect  the  resolutions  of  the  vestry; 
and,  although  the  name  of  the  plaintiff  was  not  expressly 
mentioned  in  the  resolutions,  as  the  party  to  whom  the 
matter  was  to  be  entrusted,  yet  the  finding  of  the  jury 
places  him  in  the  same  situation  as  if  he  had  actadj 
been  retained  by  the  vestry.  The  persons  who  attended 
this  vestry  are  not  to  be  considered  as  standing  in  the 
situation  of  mere  public  trustees,  but  as  being  indivi* 
dually  liable  to  contribute  to  the  repairs  of  the  road; 
which  liability  they  sought  to  evade.  Those  who  take 
upon  themselves  to  authorize  the  contracting  of  an  ex- 
pense, should  see  that  they  have  in  their  hands  funds 
wherewith  to  defray  that  expense ;  or,  at  all  events,  that 
they  have  the  means  of  obtaining  them.  If  they  direct  a 
party  to  do  certain  acts,  and  he  does  them,  thereby  n>* 
curring  charges,  he  must  necessarily  look  to  them  to  re- 
imburse him.  This  is  a  far  stronger  case  than  that  of 
trustees  of  roads  or  of  navigations,  appointed  under  acts 
of  parliament,  who  have  no  interest  in  the  subject-matter; 
and  yet,  if  they  give  an  order  in  their  public  character  of 
trustees,  unquestionably  they  are  personally  liable  to  ^^ 
individual  they  employ.  The  cases  of  Latichester^' 
Tricker,  and   Lamhester  v.  Frewer,  stand   on  grounds 
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ery  diflferent  from  the  present.  The  plaintiff,  in  those 
lases,  was  one  of  the  churchwardens  of  the  parish  of  St, 
James,  Bury  St.  Edmonds.  At  a  meeting  of  the  vestry, 
t  was  resolved,  that  certain  repairs  should  be  done  to  the 
tower  of  the  parish  church.  The  repairs  were  accord- 
ingly done,  and  the  plaintiff  was  sued  by  the  persons  he 
bad  employed  to  do  the  work,  and  eventually  was  com- 
pelled to  pay  their  demands.  He  afterwards  sued  his 
co-churchwarden  (the  defendant  in  the  first  actioD)»  and 
recovered  against  him  one  half  of  the  amount.  He  then 
sued  the  defendant  in  a  second  action,  to  recover  a 
farther  proportionate  part  from  him,  he  being  one  of  the 
persons  who  had  signed  the  resolutions  at  the  vestry. 
The  Court  held,  that  the  defendant  was  not  liable  to  con- 
tribute to  the  repairs ;  but  that  it  was  the  duty  of  the 
churchwarden  to  impose  a  rate  upon  the  parishioners 
for  that  purpose.  There,  it  was  properly  the  business 
of  the  churchwardens  to  employ  the  artificers  in  doing 
the  necessary  repairs.  Here,  the  surveyor  was  the  mere 
agent  of  the  vestry,  by  whose  resolution  he  was  directed 
to  take  all  necessary  steps  in  the  opposing  of  the  indict- 
ment. It  was  the  business  of  the  vestry  to  retain  an 
attorney,  and  they  authorized  the  surveyor  to  do  so.  In 
Horsletf  v.  Bell  (a),  a  bill  was  filed  by  the  undertaker  of 
a  navigation  in  Yorkshire,  against  the  commissioners 
named  in  the  act  of  pailiament  by  which  the  concern 
Was  regulated,  who  had  signed  several  orders.  Three 
questions  were  raised — first,  whether  the  defendants 
were  personally  liable — they  contending  that  they  were 
merely  exercising  a  public  trust,  and  that  the  credit  was 
given  to  the  undertaking  itself,  not  to  them  personally ; 
and,  therefore,  that  the  remedy  was  only  in  rem — se- 
condly, whether  all  who  had  been  present  at  any  of  the 
meetings,  and  had  signed  some,  but  not  all  of  the  orders, 
were  liable  as  to  all  the  orders,  or  only  as  to  those  which 
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(fl)  1  Brown's  Ch.  Cas.  101,  n. 
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they  had  respectively  signed — thirdly,  whether  the  plain- 
tiff's remedy  was  in  equity,  or  only  at  common  law.  The 
lord  chancellor,  considering  the  case  one  of  novelty  and 
importance,  was  assisted  by  Mr.  Justice  Gou/rf  and  Mr. 
Justice  Ashhurstf  the  latter  of  whom  said:  '^The  prin- 
cipal question  is,  whether  the  defendants  are  liable  in 
their  private  capacities,  or  the  plaintiff  has  given  credit 
to  the  fund.  I  think  the  defendants  are  personally 
liable ;  it  would  be  hard  that  the  plaintiff,  who  has  done 
the  work  at  a  reasonable  price,  without  any  extraordi- 
nary profit,  should  have  no  remedy.*'  So,  in  Batons, 
Bell  {a),  by  an  inclosure-act,  the  commissioners  were 
empowered  to  make  a  rate  to  defray  the  expenses  of 
passing  and  executing  the  act ;  and  it  was  enacted,  that 
persons  advancing  money  should  be  repaid  out  of  the 
first  money  raised  by  the  commissioners  ;  expenses  were 
incurred  in  the  execution  of  the  act,  before  any  rate  was 
made  ;  to  defray  these  expenses,  the  commissioners  gave 
drafts  upon  their  bankers,  requiring  them  to  pay  the  sums 
therein  mentioned  '^  on  account  of  the  public  drainage, 
and  to  place  the  same  to  their  account,  as  commis- 
sioners ;"  the  bankers,  during  a  period  of  six  years,  con- 
tinued to  advance  considerable  sums  by  paying  these 
drafts — it  was  held,  that  the  commissioners  were  pe^ 
sonally  responsible  to  the  bankers  for  the  drafts  so 
made  b).      Lord   Chief  Justice  Abbott  there  said(c)' 


(a)  5  Barn.  &  Aid.  34. 

(6)  By  an  act  of  Parliament 
for  the  establishment  of  a  market, 
and  the  repair  of  roads,  in  the 
town  of  BognoTf  in  Sussex f  the 
expenses  attending  the  passing 
of  the  act  were  directed  to  be 
paid  out  of  the  tolls  raised  or  le- 
vied, or  to  be  raised  or  levied,  un- 
der it.  The  attorney  who  pro- 
cured the  act,  «ued  the  clerk  to 


the  commissioners  named  there- 
in,  for  the  amount  of  his  bill-^' 
was  held,  that,  to  entitle  him  to 
recover,  he  was  bound  to  she* 
that  there  were  in  the  hands  of 
the  commissioners  funds  wbicb 
had  been  raised  or  levied  ^1 
tolls,  or  otherwise,  sufficient  tt> 
satisfy  his  demand.  Andr^* 
V.  Dally,  I  Moore  &  Payne,  49^- 
(c)  5  Bam.  &  Aid.  40. 
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Upon  principle,  as  well  as  upon  the  authority  of  the 
case  of  Horslej/  ▼.  Bell,  I  am  clearly  of  opinion^  that  the 
commissioners  in  this  case  were  personally  liable  ;"  and 
Mr.  Justice  Bay  ley  said  (a) :  "  The  form  of  the  draft  is, 
'  to  pay  A.  B.,  or  bearer,  on  account  of  the  public  drain- 
age.'    The  persons,  therefore,  who  signed  that  order, 
assert  that  the  money  is  to  be  applied  to  the  purpose  of 
the  public   drainage.     The   draft  then   goes  on,  '  and 
place  the  same  to  our  account,  as  commissioners  of  the 
inclosure-act.'     Therefore,  the  money  is  to  be  placed  to 
their  debit  in  the  account  which  they  have  as  commis- 
sioners.     It  does  not  say,  '  place  the  same  to  the  ac- 
count of  the  inclosure ;'  but, '  to  our  account  as  commis- 
sioners.'    Now,  the  defendants  must  have  known  what 
they  had  collected,  and  what  means  they  had  of  collecting 
more ;  and  they  ought  to  have  taken  care^  before  they 
drew  drafts,  that  they  had  money  to  reimburse  the  per- 
sons who  advanced  money  on  those  drafts."     So>  here, 
the  vestrymen,  before  they  signed  the  resolutions,  should 
have  known  whether  they  had  the  means  of  defraying  the 
expenses  of  the  person  they  employed.     It  was  no  part 
of  the  duty  of  the  surveyor,  to  defend  the  indictment :  in 
carrying  into  effect  the  resolutions  of  the  vestry,  by  ap- 
pointing an  attorney  to  conduct  the  defence,  he  was  not 
acting  in  the  character  of  surveyor,  but  merely  in  his  in- 
dividual capacity,  as  agent  for  the  vestry.      Trustees  or 
commissioners  under  canal  or  turnpike- acts,  and  the  like, 
may  certainly  contract  in  such  a  manner  as  to  exclude 
any  personal  liability ;  but  then  it  is  incumbent  on  them 
expressly  to  do  so.     The  only  case  that  forms  an  excep- 
tion to  this,  is  that  of  an  officer  who  gives  orders  for  re- 
gimental supplies.    The  plaintiff,  unless  he  can  recover 
against  the  defendants,  has  no  remedy  against  any  one.  The 
surveyor,  by  whom  he  was  employed,  merely  acted  as  the 

(a)  5  Barn.  &  Aid.  41. 


384 


1827- 


CASES  IN  THE  KING  S  BENCH, 

agent  of  the  inhabitants  assembled  in  vestry.  Those, 
therefore,  who  were  present  at  the  vestry  were  the  ml 
parties  employing  the  plaintiff,  and  the  parties  who 
ought  to  be  responsible.  The  proceedings  incideot  to 
the  indictment  continued  for  three  years.  The  surveprs 
are  appointed  annually.  The  plaintiff  could  not  appor- 
tion his  charge.  In  a  case  of  Brook  v.  Guestf  tried 
before  Lord  Chief  Justice  Abbott,  at  the  Stafford 
Summer  Assizes,  in  \S25,  his  lordship  held  a  church- 
warden personally  responsible  to  an  individual  whom  he 
had  employed  to  draw  plans  of  a  church  for  the  inspec- 
tion of  the  commissioners  for  building  new  churches, 
under  the  statute  58  Geo.  3,  c.  41. 


Mr.  Serjeant  Taddy,  in  support  of  his  rule. — Persons 
who  attend  vestries  for  a  given  purpose  known  to  the 
laW|  and  which  the  vestry  is  competent  to  dischai|;e,  do 
not  contract  individually.  The  plaintiff  was  not  employed 
by  the  vestry,  but  by  the  surveyor.  This  case  is  different 
from  that  of  commissioners  or  trustees  under  inclosure, 
navigation,  or  turnpike-acts,   who   are  voluntarily  ap- 
pointed, and  are  the  persons  who  give  directions ;  they 
are  acting  for  particular  purposes,  and  not  in  the  dis- 
charge of  any  public  duty,  or  as  belonging  to  a  public 
body  known  to  the  law.     The  vestry,  by  the  common 
law,   represents  the  whole   parish.     A   vestryman  who 
concurs  in  a  resolution,  does  not  thereby  become  per- 
sonally liable.     The  cases  of  Lanchester  v.  Tricker,  and 
La/ichesterv.  Frewer,  are  decisive  upon  this  point.     The 
resolution  in  question  was  a  general  resolution,  appli* 
cable  to  the  general  affairs  of  the  parish.     Personal  lia- 
bility was  not  contemplated.     The  attending  at  vestries 
is  a  public  duty ;   the  circumstance  of  a  vestry  meeting 
for  public  purposes,  excludes  the  idea  of  such  a  respon- 
sibility attaching  to  the  individuals  composing  it.     Were 
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t  Otherwise,  none  would  attend  vestries.  In  Brook  v. 
juesif  the  order  was  given  by  the  churchwarden  per- 
KmaHjy  and  was  totally  unconnected  with  any  public 
lity :  that  was  the  ground  of  the  decision.  Here^  it  was 
9  the  discretion  of  the  surveyor  to  appoint  an  attorney  or 
not.  The  defendants  never  interfered  in  the  business, 
further  than  signing  the  resolutions.  The  plaintiff  him- 
lelf  recognized  the  surveyor  as  the  person  by  whom  he 
had  been  employed ;  for,  his  bill  was,  in  the  first  in- 
statce,  sent  in  to  him. 
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Lord  Chief  Justice  Best. — I  do  not  mean  to  ques- 
tion the  propriety  of  any  of  the  decisions  to  which  we 
have  been  referred.  1  fully  acquiesce  in  them ;  but  I 
im  clearly  of  opinion  that  they  have  nothing  to  do  with 
this  case.  In  all  those  cited  for  the  plaintiff,  the  com* 
nissioners  voluntarily  became  such  ;  they  put  themselves 
forward.  They  stand  in  a  very  different  situation  from 
inhabitautB  of  a  parish  concurring  in  acts  done  by  the 
parishioners  in  vestry  assembled.  As  to  their  liability  to 
(he  repairs  of  highways,  their  case  is  materially  distin- 
guishable from  that  of  commissioners  under  turnpike 
acts,  who  have  power  to  raise  tolls,  and  thereby  re- 
imburse themselves  for  any  necessary  outlay.  I  agree 
with  the  opinion  expressed  by  Lord  Thurlow  in  Horsley 
V.  Bell — ^  Who  would  make  a  contract  on  the  credit  of 
tolls,  which  it  is  in  the  power  of  the  commissioners  to 
riite  or  not  at  pleasure  f  Then,  upon  whose  credit 
Ust  the  contract  be?  Certainly  that  of  the  commis- 
lipiiers  who  act.  It  is  their  fault,  if  they  enter  into  con- 
tracts, when  they  have  not  money  to  answer  them. 
Fbef  have  made  themselves  liable  by  their  own  acts." 
[t  wDuld  be  unJQst  in  such  a  case  to  allow  these  com- 
■isii<iiiers  to  turn  round  and  say  that  they  have  no  funds, 
when  the  money  or  goods  were  furnished  to  them  upon 
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the  faith  of  their  possessing  funds^  or  the  means  of  ac* 
quiring  them.  The  only  excepted  instance  that  I  am 
aware  of,  is  that  of  a  corporation.  The  case  put  by  my 
brother  Wilde,  of  an  officer  giving  orders  for  supplies 
for  his  regiment,  involves  altogether  a  different  princi- 
ple; he  is  known  to  contract  only  as  a  government 
agent.  In  Higgins  v.  Livingston^  the  parties  sought  to 
be  charged  were  commissioners  under  a  turnpike-act, 
who  were  invested  with  the  usual  powers  for  making 
contracts,  raising  tolls,  and  borrowing  money  for  the  pur- 
poses of  the  act ;  and  they  had  the  means  of  reimbursing 
themselves  for  any  liability  that  they  might  incur.  How 
are  vestrymen  to  reimburse  or  indemnify  themselves? 
In  Brook  v.  Guest,  the  defendant  was  churchwarden 
and,  as  such,  might  have  imposed  a  rate  on  the  parish- 
ioners for  any  expense  necessarily  incurred  by  him  in  bis 
official  capacity.  In  Lanchester  v.  Tricker,  several  pa- 
rishioners attended  at  a  vestry,  and  signed  resolutions 
authorising  the  churchwardens  to  cause  the  tower  of  the 
parish  church  to  be  repaired ;  the  repairs  wxre  done ;  a 
rate  was  made  by  the  churchwardens  to  defray  the  ex- 
penses ;  this  rate  was,  on  appeal,  quashed ;  pending  the 
appeal,  the  plaintiff,  one  of  the  churchwardens,  was  sued 
by  the  tradesmen,  and  eventually  obliged  to  pay  the 
whole  charge  for  the  work  done ;  he  thereupon  sued  his 
co-churchwarden  for  contribution ;  the  defendant  pleaded 
in  abatement  the  non-joinder  of  those  parishioners  who 
attended  the  meeting  and  signed  the  resolution — the 
Court  held  the  plea  bad,  and  said  (a) :  *^  If  the  doctrine 
contended  for  were  sanctioned,  it  would  have  the  effect 
of  rendering  every  parishioner  liable ;  in  which  case,  it 
would  be  necessary  that  all  should  be  joined  in  the  ac- 
tion. The  persons  who  attended  and  signed  the  orders 
of  vestry,  acted  merely  as  vestry-men,  and  affixed  their 
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signatures  in  that  character  only,  without  any  intention 
to  render  themselves  individually  or  personally  liable." 
The  plaintiff  recovered   in  that  action  one  half  of  the 
amount  which  he  had  been  called  upon  to  pay.     He 
afterwards   brought   an   action   (Lanchester  v.  Frewer) 
against  one  of  the  individuals  who  had  signed  the  reso* 
ludon  at  the  vestry,  for  a  further  proportionate  part  of 
the  expense ;  but  the  Court  held,  that  the  defendant's 
having  signed  the  resolution    did  not  render  him  per^ 
sonally  liable  for  any  part  of  the  consequent  expenses. 
The  case  of  Eaton  v.  Bell  was  decided   on   the   same 
principle.      It  was    there   holden   that  commissioners 
under  an  inclosure  act,  by  which  they  were  empowered 
to  make  a  rate  for  defraying  the  expenses  of  executing 
the  act,  were  liable  to  their  bankers  for  advances  made 
in  respect  of  the  inclosure.    Mr.  Justice  Bay  ley  said  (a) : 
*^  The  defendants  must  have  known  what  they  had  col- 
lected, and  what  means  they  had  of  collecting  more; 
and  they  ought  to  have  taken  care,  before  they  drew 
drafts,  that  they  had  money  to  reimburse  the   persons 
who  advanced  money  on  those  drafts.''     In  that  case, 
the  defendants  were  held  to  be  answerable,  on  the  ground 
that  they  had  power  to  raise  money  by  making  rates, 
and  thereby  to   reimburse  themselves.     Here  the   de- 
fendants have  no  such  power.     This  is  not  at  all  like  the 
case  of  a  party  voluntarily  accepting  a  commission  to  do 
certain  acts,  accompanied  with  a  power  to  levy  rates 
or  tolls,  by  way  of  indemnity.     The  defendants  merely 
attended  a   vestiy.      The    individuals    composing  that 
vestry  did  not  employ  the   plaintiflF;    but   they  desired 
the  surveyor  of  the  highways  to  do  that  which  formed 
part  of  his  duty.     If  the  surveyor  had  proceeded  accord- 
ing to  the  directions  of  the  66th  section  of  the  statute 
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(13  Geo.  d|  c.  7B)y  his  expenses  would  have  been 
allowed,  and  paid  in  the  manner  thereby  directed ;  that 
is,  '^  out  of  the  fines,  forfeitures,  compositions,  paymenlSy 
and  assessments  authorized  to  be  collected  and  raised 
by  virtue .  of  the  act."  The  vestry  are  not  to  undertake 
the  prosecution  or  defence  of  indictments,  but  only  to 
put  the  surveyor  in  motion.  That  is  all  that  these  defend- 
ants have  done.  There  is  nothing  to  shew  a  personal 
undertaking  by  the  defendants,  or  by  the  other  parties 
who  attended  the  vestry,  to  pay.  All  that  the  vestry 
had  to  do  was,  to  call  upon  the  surveyor  to  do  his 
duty,  and  to  examine  the  charges  in  his  accounts,  and 
approve  them  if  found  reasonable.  Besides,  it  appears 
that  this  indictment  was  in  progress  for  three  or  four 
years.  Therefore,  if  the  law  was  as  is  contended  for  on 
the  part  of  the  plaintiff,  every  inhabitant  of  a  parish 
would  be  placed  in  this  situation — if  he  attended  at  a 
vestry,  and  signed  resolutions  at  such  vestry,  directing 
certain  acts  to  be  done,  and  soon  after  ceased  to  be  an 
inhabitant,  and  retired  to  a  distant  part,  he  might  be 
called  upon,  years  afterwards,  to  contribute  towards 
expenses  incurred  in  the  prosecution  of  that  over  which 
he  had  no  control,  from  which  he  derived  no  benefit, 
and  for  which  he  had  no  power  to  reimburse  himself 
out  of  any  parochial  fuhd  or  rate.  The  plaintiff  should 
have  delivered  his  bill  (which  it  appears  amounted  to 
upwards  of  2^0/.)  from  time  to  time,  as  the  business 
proceeded,  in  order  that  the  parish  might  be  enabled  to 
judge  whether  or  not  it  would  be  advisable  to  defend  at 
so  great  an  expense.  This  they  would  have  been  en- 
abled to  do,  if  the  plaintiff  had  made  application  to  the 
surveyor  within  a  reasonable  time.  An  equal  rate  might 
then  have  been  assessed  upon  each  inhabitant.  '^  If  (^^ 
I  said  in  Lanchester  v.  Frewer)  we  were  to  hold,  that  the 
present  action  could  be  maintained,  it  would  establish 
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this  principle,  viz,  that,  if  a  parishioner  attends  a  vestry 
meeting,  and  signs  an  order  for  the  repairs  of  his  church  ^ 
(or  for  any  other  purpose),  although  he  has  no  intention  _  v 
of  contracting  any  personal  liability,  or  rendering  him- 
self responsible  with  others  who  might  attend  at  such 
vestry,  still  that  he  would  be  liable  to  pay.  If  that 
were  law,  it  would  produce  the  greatest  injustice,  inas- 
much as  all  present  would  be  liable  to  contribute  alike ; 
and  a  person  who  had  but  five  pounds  a  year  in  the 
parish,  might  be  called  on  to  pay  as  much  as  a  man  who 
.had  a  thousand;  and  but  few  would  be  found  to  attend 
vestry  meetings,  if  they  were  to  be  subjected  to  such  a 
responsibility." 

As,  therefore,  the  act  of  these  defendants,  in  attending 
the  vestry,  and  signing  the  resolutions  there  entered  into, 
does  not  amount  to  an  undertaking  to  make  themselves 
personally  responsible,  but  was  merely  done  for  the  pur- 
pose of  putting  the  surveyor  in  motion  ;  and,  as  the  con- 
tract entered  into  with  the  plaintiff,  was  entered  into 
only  by  the  surveyor,  who  ought  to  have  paid  the  plain- 
tiff's bill,  and  might  have  procured  a  rate  to  be  made  to 
reimburse  him,  I  am  of  opinion  that  this  action  is  not 
maintainable. 

Park,  J.  I  am  of  the  same  opinion.  If,  as  my 
lord  chief  justice  has  observed,  attending  at  a  vestry 
made  a  parishioner  liable  for  all  acts  done  thereat, 
no  inhabitant  of  respectability  would  attend ;  and  the 
consequence  would  be,  that  the  business  of  the  parish 
would  fall  into  inferior  and  irresponsible  hands.  The^ 
.  statute  seems  to  me  to  decide  the  question.  The  66th 
section  provides,  '^  that,  if  the  inhabitants  of  any  parish, 
township,  or  place,  shall  agree,  at  a  vestry  or  public 
meeting,  to  prosecute  any  person,  by  indictment,  for  not 
repairing  any  highway  within  such  parish,  township,  or 

D  D  2 


CASES  IN  THE  KINGS  BENCH, 

place,  which  they  apprehend  such  person  was  obliged  by 
law  to  repair,  or  for  committiug  any  nuisance  upon  any 
highway  ;  or  shall  agree,  at  such  vestry  meeting,  to  de- 
fend any  indictment  or  presentment  preferred  against 
any  such  parish,  township,  or  place,  it  shall  and  may  be 
lawful  for  the  surveyor   of  such  parish,  township,  or 
place,  to  charge  in  his  account  the  reasonable  expenses  in- 
curred in  carrying  on  or  defending  such  respective  pro- 
secutions/'   The  plaintiff  was  employed  by  the  surveyor; 
he  should  have  delivered  in  his  bill  de  anno  in  annwaiy 
in   order  that  the  surveyor,  who   is  an   annual  officer, 
might  charge  the  same  in  his  accounts  with  the  parish, 
and  procure  its  allowance.     If  the  bill  had  been  deli- 
vered  yearly,    the   surveyor  would   then  have  had  the 
means  of  obtaining  it  from  the  vestry,  or,  in  case  they 
refused  to  agree  to  his  account,  by  the  allowance  of  a 
justice  of  the  peace.    The  cases  cited  for  the  plaintiff 
are  distinguishable  from  this;    for,  commissioners  and 
trustees  under  acts  of  parliament  obtained  for  private  or 
local  purposes,  act  voluntarily,  and  have  the  means  of 
relieving  themselves  from  all  responsibility.     In  Higgins 
V.  Livingstoti,  the  commissioners  entered  into  personal 
contracts,  and   they  were  therefore  held  liable  to  such 
contracts  as  they  had  actually  signed.     That  judgment 
was  affirmed  in  the  House  of  Lords.     In  Brook  v.  Guestj 
the  defendant,    a    churchwarden,   was   held   personally 
liable  for  the  expense  of  plans  procured  by  him,  of  his 
own  accord,  for  the  purpose  of  laying  before  the  com- 
missioners for  building  additional  churches,  under  the 
58  Geo.  3,  c.  65.    The  cases  of  Lanchester  v.  Tricier 
and  Lanchester  v.  Frewer  do  not,  in  their  circumstances, 
altogether  apply ;  but  the  general  principle  there  laid 
down,  that  the  mere  act  of  a  parishioner  assenting  to  a 
resolution  entered  into  at  a  vestry,  does  not  create  a  per- 
sonal liability,  does  apply  in  the  present  case. 
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•BuRRouGH,  J.  If  the  Lord  Chief  Baron  had  been 
acquainted  with  the  mode  of  conducting  parish  affairs, 
he  would  have  feit  no  diflSculty  in  this  case.  The 
surveyor  is  an  annual  officer;  each  surveyor  makes  a 
rate  to  cover  the  charges  incurred  by  him  during  the 
time  he  is  in  office.  The  plaintiff,  who  it  appears  was 
the  vestry  clerk,  must  have  been  aware  of  this,  and  he 
ought  at  least  to  have  delivered  his  bill  within  each  year, 
in  order  that  each  succeeding  surveyor  might  charge  his 
proportion  of  it  in  his  accounts  of  the  current  year ;  and 
thus  the  burthen  would  have  been  imposed  upon  those 
who  were  interested  in  the  matter,  viz.  the  inhabitants 
for  the  time  being.  The  statute  has  pointed  out  the 
course  to  be  pursued.  None  of  the  cases  that  have 
been  cited,  have,  in  my  opinion,  any  bearing  upon  this  ; 
nor  indeed  can  any  case  apply :  for  this  depends  upon 
its  own  special  circumstances.  There  was  no  promise, 
either  express  or  implied,  to  render  the  defendants  liable. 
If  even  the  surveyor  had  paid  the  money  himself,  he  could 
not  have  sued  them  for  it ;  but  could  only  reimburse 
himself  by  means  of  a  rate  assessed  upon  the  whole  pa- 
rish. If  the  cause  had  been  tried  before  me,  I  should, 
without  hesitation,  have  nonsuited  the  plaintiff. 


Sprott 

V. 

Powell. 


Gaselee,  J.  I  concur  with  the  rest  of  the  Court 
in  thinking  that  the  rule  for  entering  a  nonsuit  in  this 
case  should  be  made  absolute.  The  cases  cited  do  not 
apply.  It  is  unnecessary  here  to  consider  what  would 
have  been  the  consequence,  if  the  defendants  and  the 
other  vestrymen  had  signed  an  order  directing  a  stranger 
to  do  particular  work.  This  plaintiff  was  no  stranger. 
The  defendants  did  not  direct  or  authorize  him  to  do  any 
act.  They  merely  attended  at  a  meeting  of  the  vestry, 
called  for  the  purpose  of  taking  into  consideration  the 
propriety  of  defending  an  indictment  that  had  been  pre- 
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ferred  agaiust  tlie  parish  for  the non- repair  of  a  highway; 
and,  it  being  resolved  to  defend  it,  they  signed  resolu- 
tions to  that  effect,  and  directed  their  surveyor  to  take 
the  necessary  steps.  This  was  the  proper  course.  There 
is  no  ground  for  saying  that  the  defendants  have  iucuned 
any  personal  liability. 

Rule  absolute. 


GENERAL  RULE. 
Hilary  Term,  7  8c  8  Geo.  4,  1827. 

Whereas  much  vexation  and  expense  have  been 
occasioned  to  defendants  in  informations  in  the  nature  of 
quo  warranto,  by  the  practice  of  raising  issues  upon  va- 
rious matters  distinct  from  the  ground  on  which  the  in- 
formation was  granted  by  the  Court : 

Now,  for  providing  a  remedy  in  this  behalf,  it  is  or- 
dered, that  from  henceforth  the  objections  intended  to  be 
made  to  the  title  of  the  defendant  shall  be  specified  in 
the  rule  to  shew  cause,  and  that  no  objection,  not  so 
specified,  shall  be  raised  by  the  prosecutor  on  the  plead- 
ings, without  the  special  leave  of  the  Court,  or  of  some 
Judge  thereof. 

By  the  Court. 
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MEMORANDA. 

the  course  of  the  last  vacation  the  Earl  of  Eldon 
gned  the  Great  Seal,  and  was  succeeded  in  the  office 
Lord  High  Chancellor  by  Sir  John  Singleton  Coplei/y 
ght,  Master  of  the  Rolls,  who  was  created  a  Peer  of 
United  Kingdom  of  Great  Britain  and  Ireland,  by  the 
i  of  Baron  Lyndhurst,  of  Lyndhurst,  in  the  county  of 
\thampton.  His  Lordship  took  his  seat  on  the  Bench 
he  Court  of  Chancery  on  the  first  day  of  this  term. 
»ir  Charles  Abbott,  Knight,  Lord  Chief  Justice  of  this 
irt,  was  created  a  Peer  of  the  United  Kingdom  of 
iat  Britain  and  Ireland,  by  the  title  of  Baron  Tenter^ 
,  of  Hendon,  in  the  county  of  Middlesex. 
>ir  Robert  Graham,  Knight,  one  of  the  Barons  of  His 
jesty's  Court  of  Exchequer,  resigned  his  office,  and 
3  succeeded  by  John  Vaughan,  Esquire,  one  of  His 
ijesty's  Serjeants,  who  received  the  honor  of  Knight- 
>d. 

Mr  Charles  fVetherell,  Knight,  His  Majesty's  Attorney 
neral,  resigned  his  office,  and  was  succeeded  by  James 
irlett,  Esquire,  one  of  His  Majesty's  Counsel,  who 
>  received  the  honor  of  knighthood. 
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Beckwith  v.  Philby,  Wilks,  and  Spicer. 

A  constable  TRESPASS  for  assaulting,  beating,  handcuffing,  a&d 
TOreon^'^n  a  ™P"soning  the  plaintiff,  and  keeping  and  detaming  him 
reasonable  sus-  handcuffed  and  imprisoned,  without  any  reasonable  or 
and  take  him    Probable  cause,  for  forty-eight  hours,  on  a  fiJsc  and  pie- 

before  a  magis-  tended  charge  of  felony.  Plea,  Hot  guilty.  At  the  tml 
trate,  although  ,    ^  *- .  ^   ,   .      r  i       t         t  •         r     *k 

no  felony  has    before  Ltttledaley  J.,   at  the   last  Lent  assizes  tor  tbe 

in  fact  l^n      county  of  Essex ^  it  appeared  in  evidence  that  about  eight 

o'clock  in  the  evening  on  the  31st  of  January,  18£6,  the 
plaintiff  was  seen  by  a  farmer  sitting  on  the  battlemeots 
of  Loughton  Bridge,  having  with  him  a  bridle  and  saddle. 
Shortly  before  this  several  horses  had  been  stolen  fron 
the  neighbourhood.  The  farmer  immediately  went  to  the 
defendant,  Philby ^  who  was  high  constable  of  Ongar,  bat 
resided  at  Loughton,  and  informed  him  of  tbe  circum- 
stance and  said  he  thought  he  ought  to  look  after  tbe 
man.  The  defendant,  Philby,  went  out  accordingly,  tod 
spoke  to  the  plaintiff  and  asked  him  several  qneatioW' 
The  plaintiff  answered  in  a  jeering  and  taunting  manner 
and  said  he  lived  in  Titty-Ball  Alley.  In  consequence 
of  these  answers  and  seeing  the  bridle  and  saddle  with 
him,  Philby  suspected  that  he  had  been  stealing  a  bone 
or  was  about  to  do  so.  The  plaintiff  was  then  searched, 
and  in  his  pockets  were  found  some  horsebeans  and  oits< 
Philby  asked  him  where  he  had  come  from,  and  he  told 
him  that  he  had  come  from  Clieshunt,  that  he  had  been 
to  Romford  market  that  day  to  sell  a  horse,  that  bis 
name  was  Beckwith^  and  that  he  had  got  the  horse  of 
one  Bartlet,  who  lived  at  Cheshunt.  He  then  referred 
Philby  to  one  Noble,  who  lived  within  a  mile  of  Lough- 
toil,  as  a  person  who  knew  him.  No  inquiry,  howeveTi 
was  made  that  night  of  Noble  respecting  the  plaintiff' 
Philby  then  sent  for  the  defendant  Wilks,  a  constable  of 
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Loughton,  to  take  the  plaintiff  to  the  watch-house,  and  i897. 
on  fVUks's  arrival,  ordered  him  to  handcuff  the  plaintiff, 
which  was  done  accordingly.  At  the  plaintiff's  own 
desire  Wilks  took  him  to  a  public  house  at  Loaghton,  P"'*-**^- 
where  he  remained  handcuffed  all  night.  Next  morning 
WUks  delivered  him  into  the  custody  of  the  other  de- 
fendant Spic€r,  who  took  him  before  a  magistrate  on  that 
day.  After  taking  examinations,  the  magistrate  said  he 
thought  it  his  duty  to  detain  the  plaintiff,  but  told  him  if 
there  was  any  body  near  who  would  be  bound  for  his 
appearance,  he  might  go  home  to  his  family.  Noble,  the 
person  before  mentioned,  then  came  forward  and  became 
bound  for  the  plaintiff's  appearance  when  called  upon, 
and  be  was  then  discharged.  The  defendant  Philby  was 
present  at  this  examination.  It  appeared  that  the  plaintiff 
was  a  blacksmith  residing  at  WaUham  Cross,  in  the  county 
of  Hertford,  that  he  had  bought  a  horse,  as  he  had  stated, 
of  Bart  let,  who  resided  at  Cheshunt,  and  that  on  the  day 
in  question  he  had  sold  the  animal  at  Romford  market, 
and  that  he  was  a  person  of  general  good  character.  It 
was  contended  on  the  part  of  the  defendant  that  there  was 
reasonable  and  probable  cause  for  suspecting  the  plaintiff 
of  having  committed  a  felony,  and  that  the  defendants 
were  justified  under  the  circumstances  of  the  case  in  de- 
taining him,  although  ia  fact  it  turned  out  that  no  felony 
had  been  committed.  The  learned  judge  told  the  jury 
that  if  upon  the  whole  evidence  they  thought  the  defen- 
dants had  reasonable  cause  for  suspecting  that  the  plain- 
tiff had  committed  a  felony,  his  arrest  and  detention  were 
lawful.  The  jury  found  a  verdict  for  the  defendants,  but 
leave  was  given  to  the  plaintiff  to  move  to  enter  a  verdict 
for  nominal  damages,  if  the  Court  should  be  of  opinion 
that  the  arrest  and  detention  were  Unlawful. 

Gumey  now  moved  accordingly,  and  contended  that 

F  F  2  ^ 
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as  there  was  no  charge  of  felony  made,  nor  any  felony 
committed,  the  defendant  Philby  was  not  justified  in 
making  the  arrest  in  the  first  instance,  and  still  less  were 
he  and  the  other  defendants  justified  in  detaining  the 
plaintiff  during  the  night,  after  he  had  referred  to  ^ohk 
as  a  person  who  could  give  an  account  of  who  he  was. 
If,  indeed,  a  charge  of  felony  had  been  made  against  the 
plaintiff  by  a  third  person,  or  it  had  turned  out  that  a  felony 
in  fact  had  been  committed,  then  the  defendants  might 
have  been  justified  in  apprehending  him  and  detaining 
him  in  custody.  But  here  the  defendant  Philby  thought 
proper  to  act  upon  his  own  suspicion,  although  furnished 
with  the  means  afforded  by  the  plaintiff  at  the  time  of 
ascertaining  that  his  suspicions  were  without  foundation. 
The  defendants,  therefore,  stand  on  the  same  footing 
with  private  persons,  who  cannot  be  justified  in  arresting 
another,  unless  a  felony  has  been  actually  committed. 


Lord  Tenterden,  C.  J. — I  am  of  opinion  that  the 
verdict  ought  not  to  be  disturbed.  Whether  there  was 
reasonable  cause  to  suspect  that  this  man  had  committed 
a  felony  or  was  about  to  commit  one,  having  in  his  pos- 
session the  implements  proper  and  necessary  for  that 
purpose,  was  a  question  of  fact  for  the  jury.  Whether 
he  was  detained  also  beyond  a  reasonable  time  was  like- 
wise a  question  of  fact  for  the  jury.  They  have  deter- 
mined both  questions  against  the  plaintiff,  and  I  should 
say  rightly.  The  only  question  of  law  in  the  case  is  whe- 
ther a  constable,  having  reasonable  cause  to  suspect  that 
a  person  has  committed  a  felony,  may  detain  such  person 
until  he  can  be  brought  before  a  justice  of  the  peace  to 
have  his  conduct  investigated,  and  1  am  of  opinion  that 
he  may.  There  is  this  distinction  between  the  case  of  a 
constable  and  a  private  individual.  The  private  indivi- 
dual must  not  only  shew  a  reasonable  cause  for  suspicion, 
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but  he  must  prove  that  a  felony  has  been  actually  com- 
mitted, in  order  to  justify  the  detention  of  the  party; 
whereas  a  constable,  who  has  reasonable  ground  to  sus- 
pect that  a  felony  has  been  committed,  is  authorised  to 
detain  the  party  suspected,  until  inquiry  can  be  made  by 
the  proper  authorities.  Suppose  a  man  goes  about  after 
nightfall  with  all  the  implements  of  housebreaking  about 
him,  would  not  a  constable  be  justified  in  detaining  him 
until  he  gave  a  proper  account  of  himself  before  a  ma- 
gistrate? I  apprehend  that  it  would  be  a  dangerous 
proposition  for  us  to  lay  down  that  he  would  not.  Here 
is  a  man  having  implements  and  every  thing  about  him 
indicating  an  intention  of  stealing  horses.  After  nightfall 
he  is  found  with  com  in  his  pockets  to  decoy,  and  a  bridle 
and  saddle  to  carry  oiF  the  animal.  I  think  under  such 
circumstances  there  was  a  reasonable  ground  of  suspi- 
cion, which  being  found  by  the  jury,  the  constable  was 
justified  in  point  of  law.  A  constable  may  have  a  reason- 
able ground  of  suspicion  to  justify  him  in  arresting  a 
man  without  inquiring  into  the  truth  of  his  statement,  but 
it  is  for  the  jury  to  determine  whether  the  ground  of  sus- 
picion was  reasonable.  Here  the  jury  have  determined 
that  question.  The  flippant  conduct  of  the  plaintiff  in 
die  first  instance  might  very  fairly  have  led  the  constable 
to  suppose  that  the  reference  to  Noble^  who  lived  a  mile 
off,  might  not  be  attended  with  any  satisfactory  result. 
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Bayley,  J. — I  am  also  of  opinion  that  the  verdict 
ought  not  to  be  disturbed.  Having  misled  the  constable 
in  the  first  instance,  the  latter  was  not  bound  to  make 
inquiry  of  the  party  to  whom  the  plaintiff  referred.  If 
the  plaintiff  wished  to  remove  the  suspicion  first  cast 
upon  him,  he  should  himself  have  sent  for  Noble,  and  if 
he  had  done  so  and  the  inquiry  turned  out  satisfactory, 
probably  the  result  would  have  been  different.     It  was 
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the  plaintiffs  duty  to  have  set  the  constable  right  after 
he  had  created  a  suspicion  of  his  conduct  in  the  first 


HoLROYD,  J.  concurred. 

LiTTLEDALE,  J. — This  being  an  action  against  con- 
stables, they  would  be  justified  in  arresting  and  detaining 
a  party  if  they  had  reasonable  cause  for  suspecting  him 
of  felony,  although  it  turned  out  that  no  felony  had  b 
fact  been  committed.  This  would  not  be  so  in  the  case 
of  a  private  individual.  In  Samuel  v.  Payne  (a)  it  was 
held  that  a  constable  might  justify  an  arrest  in  the  day 
time  on  a  reasonable  suspicion  of  felony,  although  i 
felony  had  not  in  fact  been  committed.  So  in  Lawrence 
v.  Hedger{b)  it  was  held  that  watchmen  and  beadles 
have  authority  at  common  law  to  arrest  and  detain  in 
pri.son  for  examination  persons  walking  in  the  streets  at 
night  whom  there  is  reasonable  ground  to  suspect  of 
felony,  although  there  is  no  proof  of  a  felony  having 
been  committed.  Again,  in  Hobbs  v.  Branscomb  (c)  \^ 
was  held  that  a  peace  officer  may  arrest  a  person  charged 
with  felony,  no  such  offence  having  in  fact  been  com- 
mitted. It  appears  to  me,  therefore,  that  the  jury  baviog 
found  that  the  defendant  had  reasonable  cause  for  sus- 
pecting the  plaintiff  of  felony,  the  verdict  is  right  in 
point  of  law. 

Rule  refused  (i/). 

(a)  Doug.  338.  1 2, 13 ;  K.  v.  ra%,  2  Ld.  Rajfm 

(6)  3  Taunt,  14.  1301;   Theobald  v.  Chrkhmortf^ 

(c)  3  Campb.  420.  B.  &  A.  827;  Cowle$  v.  DunhoTj 

(</)  Vide  Hawk.  P.  C.  b.  2,  c.  2  C.  &  P.  565. 
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HuTCHiNs  V.  Morris  and  others. 

C/ASE  against  excise  officers  to  recover  a  compensation  Where  excise 

in  damages  for  a  loss  incurred  by  the  plaintiff  in  conse-  ^^^^^^ 

quence  of  the  improper  conduct  of  the  defendants  in  the  a^^y  goods  as 

treatment  of  certain  quantities  of  wheat;  malt;  and  uten-  satisfy  a  con- 

sils;  seized  under  a  warrant  of  distress  for  penalties  in-  ▼'c^o'*  for  pe- 

nalties  under 

curred  by  the  plaintiff  under  the  Malt  Act;  43  Geo.  3,  the  Malt  Acts, 
c.  74,  8.  13.    The  first  count  of  the  declaration  stated,  ^^^  '"^®^'" 
that  the  defendants  having  taken  the  goods  in  question  as  wards  the 
and  for  a  distress  for  a  certain  penalty,  whilst  they  were  Siegoods by 
in  their  possession,  and  within  six  days  of  such  seizure,  p^yi'^  }^^  P«- 

I         1  •     'iv        <  1  1        1  /•     1  •  r-  n&lty  without 

the  plamtift  paid  to  the  defendants  a  certam  sum  of  demanding  a 
money  in  satisfaction  and  discharge  of  the  said  penalty,  "^'"["."^^^^ 
and  then  and  there  requested  the  defendants  to  re-deliver  that  the  offi- 
and  restore  the  goods ;  that  the  defendants  accepted  and  {^^^1^6)^  in^^ 
received  the  said  sum  in  discharge  of  said  penalty,  and  jury  done  to 
ought  to  have  then  and  there  re-delivered  and  restored  carrying  them 

the  goods  upon  such  request ;  that  the  defendants  wholly  hack  to  the 

,  ,        ,       -        ,  ,  ,  i-  .1    ,  ,  owner  of  their 

neglected  and  refused  so  to  do,  and  wrongfully  kept  and  own  accord. 

detained  them  for  a  long  space  of  time,  to  wit,  twenty 
days,  and  during  all  that  time  so  negligently  kept  the 
same,  that  by  and  through  the  mere  negligence  of  the 
defendants,  divers  quantities  of  malt  and  utensils  became 
wetted,  danuiged,  and  deteriorated,  &c.  The  second 
count  stated  the  seizing  the  goods  as  before  for  a  dis- 
tress for  a  penalty,  the  payment  of  the  money  in  satis- 
faction and  discharge  of  such  penalty,  an  allegation  that 
the  same  sum  was  sufficient  to  satisfy  such  penalty,  and 
the  acceptance  and  receipt  by  the  defendants  in  discharge 
of  the  same,  and  that  thereupon  it  became  the  duty  of 
ibe  defendants  to  restore  the  said  goods ;  that  the  defen- 
dants did  not  nor  would  re-deliver  or  restore  the  same, 
but  on  the  contrary  thereof  wrongfully,  &c.  kept  and  de- 
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tainedy  8lc.  and  so  negligently,  that,  8cc.    The  third  coant 
stated  the  seizing,  8cc.  as  before,  the  payment  and  receipt 
of  a  sum  in  discharge  of  the  penalty,  and  averred  that 
thereupon  it  became  and  was  the  duty  of  the  defendants 
within  a  reasonable  time  to  have  restored  and  re-deli- 
vered the  goods,  and  to  have  kept  the  same  in  a  dry  and 
clean  state,  concluding  with  charging  as  a  breach  of  their 
duty,  that  the  defendants  did  not  re-deliver  nor  in  the 
meantime  keep  in  a  dry  and  clean  state,  but  on  the  con- 
trary thereof,  8cc.  averring  special  damage,  as  in  the  fint 
and  second  counts.     Fourth  count  in  trover  for  wrong* 
fully  converting  the  goods  to  their  own  use.     Plea,  the 
general  issue,  not  guilty.     At  the  trial,  before  Burrough, 
J.  at  the  last  assizes  for  the  county  of  Somerset,  it  ap- 
peared in  evidence  that  the  plaintiff  was  a  maltster  aod 
the  defendants  were  excise  officers.     The  plaintiff  bad 
been  convicted  before  two  justices  under  the  Malt  ActSy 
22  Geo.  2,  c.  20,  and  48  Geo.  d,  c.  74,  s.  13,  in  a  penalty 
of  <£200,  which  was  mitigated  by  the  justices  to  j£SO,    A- 
warrant  was  issued  by  the  justices,  directing  the  defen^^ 
dants  to  levy  the  penalty  and  to  return  the  surplus  to  th^ 
plaintiff.     The  defendants  accordingly  seized  a  quantit)^ 
of  wheat,  malt,  and  other  goods  belonging  to  the  plain- — 
tiff,  and  removed  them  off  his  premises.     ImmediateljT 
afterwards  the  plaintiff  paid  the  amount  of  the  penalty,, 
and  expecting  that  the  goods  would  be  immediately  re- 
turned to  him,  did  not  make  any  demand  upon  the  de- 
fendants to  re-deliver  them.     In  about  ten  days  after- 
wards, the  defendants,   of  their   own   accord,   brought 
the  goods  back  in  an  open  cart,  and  thereby  becoming 
exposed  to  the  rain,  the  wheat  and  malt  were  very  much 
damaged,  and  some  portion  of  the  wheat  was  entirely  lost. 
It  was  objected  on  the  part  of  the  defendants  that  the 
action  was  not  maintainable;  first,  that  they  were  not 
bound  to  restore  the  goods  of  their  own  accord  to  the 
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plamtiff,  but  that  the  plaintiff  himself  was  bound  to  come 
and  demand  and  fetch  them  away;  and  secondly^  that  the 
defendants  were  entitled  to  retain  the  goods  until  the 
plaintiff  paid  or  tendered  the  costs  of  the  seizure.  The 
learned  judge  directed  a  nonsuit  on  both  these  grounds. 
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Erskine  now  moved  to  set  aside  the  nonsuit  and  obtain 
a  new  trial,  and  contended  that  it  was  the  duty  of  the 
defendants  to  have  brought  back  the  goods  in  the  same 
state  in  which  they  had  seized  them,  immediately  on  pay- 
ment of  the  penalty  by  the  plaintiff.  The  defendants,  as 
seizing  officers,  were  each  entitled  to  a  share  of  the  pe- 
nalty, and  therefore  it  was  their  duty  immediately  to  re- 
store the  goods  in  an  undamaged  state,  without  demand; 
and  at  all  events,  they  were  bound  to  take  proper  care 
of  the  goods  during  the  period  of  time  they  were  in  the 
custody  of  the  law.  But  assuming  that  the  defendants 
were  not  bound  to  re -deliver  the  goods,  yet  as  they  had 
in  fact  done  so,  that  dispensed  with  the  demand  and  ren- 
dered them  liable  for  the  consequences  of  their  negli- 
gence, whereby  the  goods  were  returned  in  a  damaged 
state.  Two  acts  of  misconduct  were  attributed  to  them 
in  the  third  count,  first,  for  improperly  detaining  the 
goods,  and  secondly,  for  keeping  them  in  an  improper 
state.  This  was  a  divisible  cause  of  action,  and  if  the 
plaintiff  proved  either,  he  was  entitled  to  recover  a  verdict. 

Lord  Tenterden,  C.  J. — I  am  of  opinion  that  the 
nonsuit  was  right.  The  defendants  are  charged  with  a 
wrongful  detention  of  the  goods,  but  it  appears  to  me, 
that  in  order  to  make  them  wrong-doers,  there  should 
have  been  a  demand  of  the  return  of  the  goods  as  soon 
as  the  penalty  was  paid.  The  plaintiff  cannot  by  for- 
bearing to  demand  the  goods  cast  upon  the  officers  the 
burden  and  expense  of  carrying  them  back.     It  is  true, 
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Ihey  brought  them  back  of  their  owa  accord^  but  in 
doing  80  they  did  more  than  they  need  have  done,  and 
the  plaintiff  complains  of  their  doing  somethiog  vhich 
they  were  not  bound  by  law  to  do.  Whilst  die  goods 
were  in  their  possession,  and  before  the  peoalty  wsi 
paid,  they  were  legally  bound  so  to  treat  them  that  they 
should  not  be  injured,  but  until  demand  made  tbey  were 
not  liable  for  an  unlawful  detention.  Their  uodertakiog 
afterwards  to  return  them  without  demand  would  not 
make  them  answerable  for  the  injury  done  in  the  tnuuit 


Bay  LEY,  J. — 1  am  of  the  same  opinion*  It  wa3  tbe 
duty  of  the  plaintiff,  as  soon  as  he  had  paid  the  pensl^, 
to  desire  to  have  the  goods  back,  but  he  cannot  now 
take  advantage  of  his  own  negligence,  and  cast  the  omi- 
sequences  of  the  injury  to  the  goods  upon  the  defendaoU. 

HoLROYD,  J. — ^The  defendants  were  not  boand  to 
take  care  of  the  goods  after  the  penalty  was  paid.  The 
plaiutiff  does  not  complain  of  any  improper  treatment  of 
the  goods  before  the  penalty  was  paid.  As  soou  u  it 
was  paid,  the  plaintiff  ought  to  have  demanded  tke 
goods,  and  if  the  defendants  had  refused  to  deliver  tbeP 
on  demand  they  would  in  that  case  have  been  responsibk* 

Little  DALE,  J.  concurred. 


Rule  refilled. 
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The  King  v.  Russ£LL  and  others. 

X  HIS  was  an  indictment  for  a  nubance  in  the  river  Where  certain 
Tyne.    The  first  count  of  the  indictment  stated,  that  the  ™  u'id"  taiths 
river  Tyne  was,  and  from  time  immemorial  had  been,  an  were  erected 

,      .  1     1       1  •      t  •  1  I-     '0  the  river 

ancient  nver,  and  the  kmgs  ancient  common    public  2^  for  the 

highway  for  all  the  liege  subjects  of  the  king  and  his  purpp»e  of 
predecessors,  with  their   ships,  keels,  lighters,  cobles,  with  coals:— 
boats,  wherries,  and  other  vessels,  to  navigate,  sail,  row,  JJglfjes^on^the 
put,  set,  pass,  and  repass  without  obstruction,  and  that  trial  of  the 
the  defendants  on,  8cc.  and  from  thence  until  the  taking  g^pths  for  a 

of  that  inquisition,  did  unlawfully  keep  and  continue  public  nui- 
sance to  the 
certain  geers,  spouts,  piles,  posts,  waggon-ways,  railways,  navigation  of 

platforms,  and  erections,  that  is  to  say,  ten  geers,  &c.  ||j®  "veM^^t 

which  before  then  had  been  unlawfully,  8cc.   erected,  might  be  ac- 

placed,  fixed,  put,  and  set  in,  upon,  and  over  the  said  3,^^'^^^  'J 

river  and  king's  ancient  common  and  public  highway,  opinion  upon 

near  to  a  certain  place  called  Walkend,  and  which  had  ^y^^^^  i^^e 

been  and  were  erected,  fcc.  upon  and  over  the  said  river  abridgment  of 

.  ,  the  nght  of 

to  a  great  extent,  to  wit,  to  the  extent  of  SOO  feet  to-  passage  occa- 

wards  the  middle  of  the  stream,  by  means  whereof  the  *J®P®^  ^y  ^® 

'    ^  staitlis  was  for 

navigation,  course,  stream,  and  passage  of,  in,  through,  a  public  pur- 
along,  and  upon  the  said  river,  and  the  king's  ancient  and  Produced  a  ^^ 

common  public  highway  thereon,  &c.  and  from  thence  public  bene6t, 

If  1-111  ^       -11  were  erected 

continually  up  to  that   time  had  been,  and   still  were  in  a  reasonable 

greatly  straightened,  narrowed,  lessened,  obstructed,  and  wtuation,  and 

leic  a  reason— 

blocked  up,  and  thereby  divers  large  quantities  of  coats,  able  space 
stones,  gravel,  sand,  soil,  silt,  mud,  and  other  substances  of  y^^Isels^on^^ 
became  and  were  collected  near  to  the  said  place  where  the  river;  and 
the  said  geers,  8cc.  were  placed,  and  in  other  parts  of  „,jgh(  ^^ 

the  river  and  king's  ancient  common  and  public  highway  into  considera- 
tion that  by 

means  of  rhe  staiths  coals  were  supplied   to  the  public  at  a  cheaper  rate,  and  in 

better  condition  than  they  odierwise  could  be. 

The  want  of  a  previous  writ  uf  ad  quod  damnum  in  such  a  case  is  not  conclusive 

against  the  defendants. 
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1827.         there^  and  divers  dangerous  sandbanks,  quicksands,  banks, 
and  sboals  were  formed  therein,  to  wit,  at,  &c.  so  that  the 
liege  subjects  of  the   king  navigating,  8cc.  with  their 
Russell.      ships,  &c.  in,  through,  and  along  the  said  river  and  king's 
ancient  common  public  highway  there,  could  not  navi* 
gate,  8cc.  in  so  free,  safe,  and  uninterrupted  a  manner  a» 
of  right  they  ought,  and  before  had  been  used  and  accus— « 
tomed  to  do,  to  the  great  damage  and  common  nuisance.^ 
&c.     The  second  count  charged  the  defendants  with  ^. 
nuisance   in  making  certain  additions  to   geers   before 
erected.    The  third,  with  erecting  geers,  &c.   The  fourth  , 
with  keeping  and  continuing  certain  chains  and  anchors 
fixed  to  certain  buoys  in  the  navigable  part  of  the  river. 
The  fifth,  with  placing  buoys  with  chains  and  anchors 
fixed  to  them  in  the  river.     The  sixth,  with  unlawfully 
and  without  lawful  excuse  causing  and  permitting  divers 
vessels  to  stay  and  remain  in  the  river  near  a  certain 
staith  belonging  to  the  defendants,  for  a  long  space  of 
time,  to  wit,  8cc.  to  the  obstruction  of  the  navigation. 
The    seventh,  with   straightening,   narrowing,   and  ob- 
structing  the  navigation   generally.     The   eighth,  with 
casting  a  great  quantity  of  coals,  stones,  and  other  sub- 
stances into  the  river,  and  thereby  obstructing  the  navi- 
gation.   The  defendants  pleaded  not  guilty.    At  the  trial 
before  Bay  ley  ^  J.  at  the  summer  assizes  for  the  county  of 
York  in  1B24,  it  appeared  in  evidence  that  the  defendants 
were  the  owners  of  a  coal  mine  on  the  north  side  of  the 
river  Tynej  at  a  place  called  Wallsend.    In  order  to  ship 
the  produce  of  the  mines  with  convenience,  they  had 
erected  two  stages  or  staiths  projecting  into  the  river, 
supported  on  piles,  there  called  geers,  driven  into  the  bed 
of  the  river.     On  the  top  of  these  were  erected  railways, 
over  which  waggons  laden  with  coals  from   the  mine 
passed,  and  the  coals  were  deposited  into  vessels  moored 
at  the  extremity  of  the  staiths  by  means  of  a  machine 
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called  a  drop.     One  of  these  staiths  extended  nearly  150 
feet,  and  the  other  130  feet  from  high-water  mark,  and     xhel^iTo 
both  extended  a  few  feet  beyond  low-water  mark.     The  v. 

drops,  when  let  down,  extended  40   feet  farther,  and 
vessels  taking  in  their  cargoes  were  obliged  to  lie  at  that 
distance  from  the  staiths;  but  when  drawn  up,  the  drops 
did  not  occasion  any  obstruction  to  the  navigation.     It 
appeared  that  when  vessels  are  not  laden  by  means  of 
staiths  the  coals  are  conveyed  from  the  shore  on  board 
small  craft  called  keels,  and  cast  by  hand  from  the  keels 
into  the  ships.     When  vessels  are  laden  in  this  manner 
they  generally  have  a  keel  lying  on  each  side,  and  thus 
occupy  a  greater  space  in  the  river  than  when  laden  by 
means  of  the  staiths  and  drops,  and  their  cargoes  cannot 
he  put  on  board  in  less  than  double  the  time.     The  ex« 
pense  also  of  shipping  coals  in  this  manner  is   much 
greater,  and  the  coals  are  in  worse  condition  than  when 
loaded  by  means  of  staiths.     The  staiths  in  question  at 
particular  periods  of  the  tide  occasion  considerable  ob- 
struction to  small  craft  navigating  against  the  stream,  and 
for  some  time  both  before  and  after  high  water  occupy  a 
considerable  space,  which  would  otherwise  be  navigable 
Mritb  large  vessels.    It  was  proved,  however,  that  if  there 
were  no  staiths  used  in  loading  vessels  the  number  of 
keels  used  on  the  Tyne  would  be  greatly  increased,  and 
the  river  much  crowded  with  them.     On  the  south  side 
of  the  river,  opposite  to  one  of  the  staiths  indicted,  there 
was  a  sandbank,  which  had  increased  after  the  staiths 
were  erected,  in  consequence  of  the  change  thereby  pro- 
duced  in  the  current  of  the  stream.     The  defendants 
had  obtained  permission  to  erect  the  staiths  from  the 
Corporation  of  Newcastle,  who  are  conservators  of  the 
river  1^71^  and  port  of  Newcastle,     No  writ  of  ad  quod 
damnum  was   ever   executed.     The   learned  judge,   in 
summing  up  the  case  for  the  jury,  told  them  that  in  his 
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opinion  the  use  of  a  lai^e  navigable  river  was  not  for 
_-^  Jr^       passage  only^  but  for  other  important  advantages,  which 
V.  might  supersede  the  right  of  passage.     It  appeared  to 

him  that  where  a  great  public  benefit  accrued  from  that 
which  occasioned  the  abridgement  of  the  right  of  passage, 
that  abridgement  was  not  a  nuisance,  but  proper  and 
beneficial,  and  he  directed  the  jury  to  acquit  the  defen  • 
dants  if  they  thought  that  the  abridgement  of  the  right 
of  passage  in  this  case  was  for  a  public  purpose  and 
produced  a  public  benefit,  and  if  it  was  in  a  reasonable 
situation,  and  a  reasonable  space  was  left  for  the  passage 
of  vessels  navigating  the  river  Tyne;  but  otherwise  to 
find  a  verdict  of  guilty.    His  lordship  called  the  attention 
of  the  jury  to  that  part  of  the  evidence  which  went  to 
shew  that  the  staiths  were  not  merely  a  private  but  i 
public  benefit,  for  by  means  of  them  the  coals  were 
brought  to  market  at  a  smaller  expense  and  in  a  better 
condition,  in  both  which  particulars   the   public  were 
benefited.     He  then  left  the  following  questions  for  the 
decision  of  the  jury: — 1.  Were  the  staiths  erected  in  a 
reasonable  place  ?     £.  Was  there  a  reasonable  space  left 
for  the  public  in  navigating  the  river  Tyne?     3.  Were 
the  staiths  a  public  benefit?     4.  Did  the  public  benefit 
countervail  the  prejudice  done  to  individuals?    The  jary 
found  the  defendants  not  guilty,  stating  that  they  did  so 
in  consequence  of  the  learned  judge's  direction*     Before 
the  learned  judge  had  begun  to  sum  up  it  was  agreed  on 
both  sides,  that  if  the  jury  acquitted  the  defendants  the 
prosecutor's  counsel  might  move  to  enter  a  verdict  for 
the  crown,  or  for  a  new  trial,  if  they  should  be  dissatisfied 
with  his  lordship's  directions  in  point  of  law.     Accord- 
ingly in  Michaelmas  term,   1824,  Brougham  moved  for 
and  obtained  a  rule  nisi,  for  entering  a  verdict  for  the 
crown  or  for  granting  a  new  trial. 

In  Hilary  term,  1826,  the  case  was  argued. 
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Scarlett,  A.  G.,  J.  Williams,  Coltman,  and  Inghamy        ^W^- 
shewed  cause,  and  contended,  on  the  part  of  the  de« 
fendants,  that  the  direction  of  the  learned  judge  to  the  v. 

jury  was  correct  in  point  of  law,  and  that  the  finding  of     ^^*"'^^' 
the  jury  was  supported  by  the  evidence. 

Brougham,  Tindal,  K  AUenon^  and  Parke,  were 
beard  contni. 

The  arguments  and  authorities  bearing  upon  the  ques« 
tion  being  noticed  by  the  judges  in  their  decision^  it  if 
unnecessary  here  to  enter  into  detaiL 

There  being  a  difference  of  opinion  upon  the  bench^ 
the  case  stood  over  by  adjourmiaent  until  this  term,  and 
now  the  judges  who  heard  the  case  delivered  their  opi-^ 
nion  seriatim.  Littledale,  J.  who  had  been  of  counsel  in 
the  cause  \^hen  at  the  bar  gave  no  opinion. 

HoLEOYD,  J*  delivered  his  opinion  to  the  following 
effect: — This  was  an  indictment  for  wrongfully  conti- 
nuing two  geers  or  staiths  with  spouts  in  the  Tyne^  a 
public  navigable  river,  to  the  public  nuisance  of  the  na^- 
vigation.  There  was  a  verdict  for  the  defendants.  A 
motion  was  made  to  set  it  aside,  and  instead  thereof  to 
enter  a  verdict  for  the  crown.  It  was  agreed  at  the  trial 
that  if  the  judge's  direction  was  wrong,  a  verdict  should 
be  enter<;d  for  the  crown,  if  the  Court  should  be  of 
opinion  that  the  jury  ought  so  to  have  found ;  or  that  a 
special  verdict  should  be  entered  if  the  Court  should 
think  it  right.  I  am  of  opinion  that  there  is  not  sufficient 
ground  to  set  aside  the  verdict  on  account  of  any  misdi*- 
rection  of  the  judge,  or  on  any  other  account  of  which  I 
am  aware.  The  facts  proved  were  as  follows  :-*-Two 
mtmn  had  been  erected  by  the  defendants  for  loading 
ships  therefrom  with  coals,  each  extending  below  the 
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low-water  mark  a  foot  or  two,  with  spouts  tberefroniy  one 
r^  Ir^       of  which  extended  thirty-six  feet;  the  other  parts  of  the 
V.  geers  were  between  high  and  low- water  mark.     One  of 

these  geers  was  in  existence  in   1800.     The  other  was 
not  erected  till  afterwards.     It  appeared  that  they  were 
substituted  for  loading  the  ships  instead  of  loading  them 
by  keels.    Subsequently  statutes  {a)  passed,  giving  to  the 
public  rights  of  loading  in  turn  at  these  spouts  so  long 
as  they  continue,  which  thereby  have  become  clothed  as 
long  as  they  continue  with  public  rights,  in  addition  to 
the  private  rights   of  the   proprietors.     These  statutes 
therefore  consider  that  the  spouts  are  not  to  be  taken 
per  56,  and  at  all  events  as  nuisances  or  illegal.    But  inde- 
pendently of  these  statutes  there  are  public  and  private 
rights  with  regard  to  the  port  for  traffic  and  commerce 
in  coals  and  also  other  merchandize.     There  is  a  public 
right  of  navigation  on  the  river  for  that  and  other  pur- 
poses.   There  are  also  public  or  private  rights  of  fishing, 
public  or  private  rights  on  the  shore.     For  traffic  ther« 
are  rights,  not  only  of  navigation  eundo  et  redeundo,  hot 
morando  (so  far  as  necessary  or  reasonable)  for  loading 
and  unloading,  or  for  a  wind.  See.     The  enjoyment  of 
each  of  those  rights  by  some  is  frequently  and  necessarily 
an  obstruction  to  the  free  and  complete  enjoyment  either 
of  the  same  right  or  of  some  of  the  above  rights  bj 
others;  for  example,  ships  at  anchor  in  the  channel  of 
the  river  are  an  obstruction  to  ships  sailing,  &c.,  boats 
and  wherries  plying,  keels  lying  in  the  river,  are  also  an 
obstruction.     But  such  obstruction  is  not  necessarily  or 
as  a  matter  of  law  a  public  or  a  private  nuisance.     Each 
of  the  rights  thus  mentioned  must  at  times  occasionally 
yield  and  become  subordinate  as  may  be  necessary  or 
reasonable,  at  least  in  part,  to  some  of  the  others.    The 
public,  that  is,  each  individual,  has  not  an  absolute  right 

(a)  57  Geo.  3,  c.  SO,  in  operation  at  the  time  of  this  indictment. 
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to  navigate  or  sail  over  every  part  of  the  river,  but  only         i827. 
where  there  is  not  otherwise  a  legal  pre-occupation  (as      ^-^s.^^^ 
in  some  cases  there  may  be)  by  others.     Ships^  in  order  -o, 

to  load,  must  lie,  if  not  at  the  staiths,  in  the  channel  of     Russell. 
the  river,  with  their  loading  keels.     So  in  other  trades, 
the  ships  lie  at  the  wharfs  or  elsewhere  in  the  river  or 
port  to  load  or  unload,  and  their  obstruction  to  others  is 
or  is  not,  as  well  as  the  erection  of  the  wharf  itself,  a 
nuisance  to  the  navigation,  in  like  manner  as  the  staiths  or 
geers  themselves  in  the  coal  trade  are  or  are  not  a  nui- 
sance according  to  circumstances.     Whether  they  are  so 
or  not  is  dependent  upon  circumstances,  and  is,  therefore, 
according  to  Lord  Hahy  in   his  treatise  De  Portibus 
Maris,  85,  a  question  of  fact  for  the  jury.  After  specifying 
as  a  nuisance  "  the  straightening  of  the  port  by  building 
too  far  into  the  water,  where  ships  or  vessels  might  have 
formerly  ridden,"  he  adds,  "  it  is  to  be  observed  that 
Duisance  or  not  nuisance  in  such  a  case  is  a  question  of 
fact.    It  is  not,  therefore,  every  building  below  the  high- 
water  mark,  nor  every  building  below  the  low-water 
mark,  that  is  ipso  facto  in  law  a  nuisance."     The  only 
objection  to  the  geers  on  the  indictment  is  that  they  are. 
unlawful,  as  being  a  public  nuisance  to  the  navigation. 
The  defendants'  right  to  have  them  there,  and  to  continue 
and  use  them,  is  not  impugned  on  any  other  ground. 
The  defendants  getting  their  coals  by  a  proper  access  to 
and  upon  the  river  would  have  a  right  to  load  ships  lying 
and  continuing   in  the  river   for   that  purpose   by  the 
means  of  keels,  although  the  doing  so  might  be  a  tem- 
porary, and  by  doing  it  successively  to  different  ships 
might  be  a  continued  though  not  a  total  obstruction  or 
ineonvenience    to   the   navigation.      And    there   would 
be  a  right  to  keep  the  ships  and  keels  in  the  river  for 
diat  purpose  in  convenient  and  proper  places,  at  times 
not  confined  to  their  being   in  actual   use.     And   the 
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evidence  on  the  part  of  the  defendanU  went  to  shew  that 
the  mode  of  loading  the  ships  by  the  geers  in  question 
was  less  an  obstruction  to  the  navigation^  and  was  more 
beneficial  to  the  public,  in  fact,  that  it  was  a  benefit 
instead  of  a  nuisance,  and  therefore  not  subject  to  the 
present  indictment.  And  the  jury,  upon  the  evidence, 
were  of  that  opinion,  and  upon  the  learned  judge's  direc- 
tiops  with  regard  to  the  law  of  the  case,  they  found  a 
verdict  for  the  defendants*  Now  are  the  staitbs  to  be 
deemed  a  nuisance,  if  they  be  such  as  the  couservatois 
of  the  river  and  port  and  the  jury  would  pro  bono  publico 
be  desirous  should  he. made,  or  as  a  jury. would  dflem 
upon  the  evidence  a.  beneficial  instead,  of  an  iiyorious. 
change,  or  a  general  use  of  the  port  and  .river?  Loading 
by  the  spouts  is  not  necessarily  a  nuisance,  because  it  is 
recognized  by  statutes,  (the  public  local  acts. of  57  Geo^S, 
c.  30,  s.  17,  and  5  Geo.  4,  c.  72,  s«9f  10,^  17,)  and  so 
long  as  the  geers  and  spouts  continue,  the  public  have  a 
right  to  have  their  ships  loaded  in  turn  at  them  with  coals, 
supposing  them  not  to  be  illegal.  But  it  is  objected  thst 
they  are  at  all  events  illegal  for  want  of  a.  writ  of  ai 
quod  damnum,  and  a  favourable  return  of  the  inquisition 
thereof,  and  also  that  the  jury  have  been  or  may  have 
been  misled  by  the  direction  of  the  learned  judge,  thst 
his  direction  is  incorrect  in  point  of  law,  and  further,  that 
the  jury  ought  to  have  found  a  verdict  for  the  crown. 
First,  as  to  the  want  of  a  writ  of  ad  quod  damnum:  this 
is  not  like  the  case  of  shutting  up  a  public  highway, 
and  setting  out  another  in  lieu ;  that  cannot  be  done  so. 
as  to  do  away  the  former  public  right  and  to  create  a 
new  public  right  without  a  writ  of  ad  quod  dammmiu. 
The  former  can  only  be  abrogated  by  the  writ  of  ad 
quod  damnum,  and  the  proceedings,  and  the  king's 
license  thereon ;  but  that  is  not,  as  I  conceive,  requisite 
here^  where  the  question  is  whether  the  modei  of  enjoy* 
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ment  in  question  of  some  of  the  public  rights  of  the        1827. 
port;  river  and  navigation,  is  or  constitutes  in  fact  a  pub-     ^n^'^ip'^^  . 
lie  nuisance.     If  that  mode  of  enjoyment  be  not  in  fact  v. 

such  a  nuisance,  it  does  not  as  I  conceive  become  so  for      ^^ssell. 
the  vvant  of  a  writ  of  ad  quod  damnum^  though  without 
stidi  a  writ  and  a' favourable  inquisition  thereon,  they 
wbo  erect  such  works  act  at  their  peril;  and  though  the 
want  of  such  a  writ  may  be  a  good  ground  for  the  Lord 
Cfaailcen6r'8  interfering  for  the  security  of  the  public, 
atid  by  injunction  restraining  any  person  from  erecting 
works' or  buildings  that  interfere  with  the  exercise  of  a 
public  right,  till  it  be  ascertained  by  the  writ  of  ad  quod 
daiHmtnt  that  they  are  so  dorog,  it  is  not  a  public  nuisance 
oi^  ii^arioc^^  to  the  king  or  his  subjects.     I  now  come  to 
the'cottsidetation  of  the  learned  judge's  direction  to  the 
jofyj  Mrhicfa'  fbrins  the  second  ground* of  objection.    The' 
following 'observations  \vere  made  by  him  as  to  the  ques- 
tion of'la#  arising  upon'  thie'  evidence  which  had  been 
givetf: — '^  If  wherever  there  is  a  power  of  passage  over 
tli(e^  water  of  a  navigable  river,  there  is  a  public  right  of 
wiiy  foir  all'the  king's  subjects,  not  only  in  the  channel' 
but  in  aH  the  places  where  vessels  can  go  at  the  height 
of  th^  tide;  if'  that  is  a  right  of  way  which  is  to  yield  to 
n<llhing,^  biit  which  the  public  is  at  all  times  entitled  to 
in^ton  for  the  purpose  of  passage;  then  the  prosecu- 
tor's counsel  shall  be  at  liberty  to  apply  to  the  Court  to 
efi^6r  a  verdict  for  the  crovt^,  because  these  statths  inter- 
fere>  where  at  high  water  the  river  was  navigable  before ' 
they  Were  erected.     But  my  opinion  is  that  the  use  of  ia 
p^1ic  water  is  not  for  passage  only,  but  for  many  other' 
purposes,  and  thiat  many  of  those  purposes  are  entitled' 
to  supersede  the  right  of  passage,  and  to  narrow  the  right' 
of  paar^dge  to  those  parts  which  ma^  not  be  requisite  for*^ 
grater  and  more  beti^ficial  purposes.     Where  there  is 'ki- 
splite  of  watdf*  of  -  very  coh^idetab'fe  extent,  soine '  pafrt 
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may  be  most  usefully  applied  for  the  purposes  of  com- 
merce^  and  that  which  is  so  applied  may  be  over  and 
V.  above  that  which  is  sufficient  for  navigation ;  and  where 

a  great  public  benefit  results  from  the  abridgement  of  the 
exercise  of  the  right  of  passage,  the  great  public  benefit 
makes  that  abridgment  no  nuisance,  but  a  useful,  bene- 
ficial, and  a  proper  purpose.  Therefore  if  in  this  case 
you  shall  say  that  that  which  has  been  taken  from  the 
opportunity  of  passage  has  been  taken  for  public  pur- 
poses, and  for  the  public  benefit,  and  that  it  is  placed  in 
a  reasonable  situation,  and  that  enough  is  left  for  the 
ordinary  and  reasonable  purposes  of  passage,  I  shall  re- 
commend it  to  you  certainly  to  find  this  not  a  nuisance.'' 
That  which  was  taken  from  the  opportunity  of  passage 
was  taken  for  public  purposes  and  for  the  public  benefit, 
that  is  to  say,  for  the  exercise  of  public  rights,  deemed 
by  the  statutes  which  I  before  referred  to  to  be  bene- 
ficial, and  to  be  vested  in  and  exercised  by  the  public. 
Then  the  learned  judge  proceeded  to  make  certain  qua- 
lifications of  that  which  had  fallen  from  him ; — "  If  yoa 
shall  be  of  opinion  that  this  is  in  a  place  which,  for  public 
benefit,  it  ought  not  to  be  in ;  that  reasonable  space  is 
not  left  for  the  purposes  of  passage;  if  you  shall  think 
that  no  public  benefit  (and  this  was  properly  a  question 
for  the  jury)  results  from  this  erection ;  I  should  recom- 
mend it  to  you  to  find  a  verdict  for  the  crown.  And  if 
you  shall  find  that  this  in  any  part  of  it  goes  further  than 
for  public  purposes  it  ought  to  go,  then,  as  to  that  part, 
you  pointing  out  in  your  verdict  what  part  it  is,  I  should 
recommend  it  to  you  certainly  to  give  a  verdict  for  the 
crown."  Then  the  learned  judge  proceeded:  **  It  was 
suggested,  while  the  case  was  going  on,  that  this  was  s 
staith  for  the  private  purposes  of  the  individuals,  and  not 
for  the  public  benefit.  I  beg  to  suggest  for  your  con- 
sideration, because  my  opinion  is  different  in  that  re- 
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spect,  that  notwithstanding  the  individual  is  the  proprie-  1827. 
tor  of  ity  notwithstanding  it  gives  him  the  opportunity  of 
bringing  his  commodity  to  the  market,  yet  it  is  beneficial 
to  the  public  that  that  thing  should  be  brought  to  the  Ross"*!-. 
market,  and  brought  to  the  market  in  that  way,  tlierefore 
the  thing  is,  as  it  seems  to  me,  useful  to  the  public,  who 
come  to  that  staith  for  the  purpose  of  having  their  ves- 
sels loaded,  and  to  the  people  who  want  to  carry  coals 
to  the  London  market.  Both  the  man  who  receives  the 
coals  at  the  staith,  and  the  man  who  buys  his  coals  at 
LondoHj  coming  from  that  staith,  are  benefited,  if  they 
are  either  got  by  those  means  cheaper,  or  if  they  are  got 
by  those  means  better  than  they  otherwise  would  be; 
thus  it  is  of  public  benefit  that  the  thing  should  be 
there.*'  These  are  observations  merely  in  answer  to  the 
assertion  that  the  staiths  were  for  private  benefit  only,'  to 
shew  that  public  benefit  also  may  result  from  them,  and 
are  observations  well  founded  in  fact,  and  true,  as  it  ap- 
pears to  me.  But  then  it  is  said  they  are  inapplicable  to 
the  question  the  jury  were  to  try,  and  ought  not  to  be 
taken  into  consideration  by  them.  But  it  seems  to  me 
that  so  far  as  and  for  the  purpose  for  w  hich  they  were 
urged,  namely,  as  an  answer  to  the  allegation  that  those 
staiths  were  for  private  purposes  and  not  for  public  bene- 
fit, and  to  do  away  with  the  effect  of  such  an  assertion, 
they  might  be  taken  into  consideration  by  the  jury,  and 
were  warrantably  used.  They  were  a  mere  answer  to 
an  unfounded  suggestion  of  the  prosecutor,  and  not  part 
of  the  direction  to  the  jury;  but  if  they  had  been  so, 
yet  qualified  as  they  were  by  what  followed,  which  were 
the  points  left  to  the  attention  and  consideration  of  the 
jury,  I  think  no  fault  is  to  be  found,  "^rhe  learned  judge 
proceeds:  "  Therefore  the  points  to  which  I  wish  your 
attention  to  be  directed  will  be,  was  this  staith  in  a  rea- 
sonable place,  and  is  it  applied  to  purposes  of  public 
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1827.        benefit?     Was  reasonable  space  left  for  the  purposes  of 
Jj^^^jp"^      navigation?     And  do  the  purposes  of  public  bene$t  re- 
V,  suiting  from  the  staith  countervail  the  prejudice  which 

Russell,  individuals  may  sustain  by  having  the  exerqise  of  thek 
right  of  passage  narrowed?"  At  the  conclusion  he  sajs, 
'*  Thus,  gentlemen^  I  apprehend  1  have  pointed  out  to 
you  the  true  ground  on  which  your  verdict  is  to  1^ 
founded.  If  you  think  this  is  placed  .not  in  axeasonfibk 
part  of  the  river,  that  it  does  an  unnecessary  damage  ,^0 
the  navigation,  or  that  this  is  not  of  any  public  be/a^tf 
or  that  the  public  benefit  resulting  from  it  is  not  equal 
to  the  public  inconvenience  which  arises  from  it,  then 
you  will  find  your  verdict  for  the  crown;  if  on  these 
points  you  are  of  a  different  opinion^  then  for  the  defeiul- 
ants."  Upon  this  the  jury  found  a  verdict  for  the  de- 
fendants. The  whole  of  this  direction,  taken  tpgeth^; 
is  in  substance  correct,  qualified  in  the  different  pai;{t3  as 
it  is ;  and  I  see  no  sufficient  reason  to  enable  me  to  say 
the  jury  have  drawn  such  a  conclusion  from  the  evidence 
as  to  warrant  the  Court  in  setting  aside  the  verdict. 

Bay  LEY,  J. — I  agree  with  my  brother  Hplriayd  jo  this 
case  that  there  ought  not  to  be  a  new  trial ;  and  though 
I  regret  extremely  that  there  should  be  a  difference  of 
opinion  on  the  part  of  my  lord,  I  am  happy  to  think  tb^ 
difference  between  us  is  limited  to  a  single  point,  and 
that  too  one  which  would  hardly  be  likely  to  le^  tp  9 
different  result  upon  a  new  trial.     I  have,  indeed,  coo^i' 
dered  the  subject  with  every  degree  of  attention  on  my 
part,  and  should  willingly  act  on  his  judgment  in  prjefer* 
ence  to  my  own,  but  I  feel  so  strong  ^  conviction  in  mj 
own  mind,  that  I  think  I  cannot  injustice  to  the  (jefend- 
ants  give  up  my  own  opinion.      I  believe  we  are  all 
agreed  that  a  writ  of  ad  quod  damnum  was  not  requisite 
in  this  case,  and  that  if  these  staitbs  are  not  upou  (h^ 
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fiicts  and  merits  a  nuisance,  the  tieglect  to  make  them  ^897. 
the 'Subjects  of  an  ad  quod  datmtutn  will  not  make  them 
W).  The  points  submitted  to  the  jury  were,  whether  '""v^ 
these  staiths  were  erected  in  a  part  of  the  river  where  Russell. 
it  Was  reasonable  ships  shoiild  load,  whether  a  reasonable 
#pace  Was  left  for  navigation,  whether  the  loadmg  of 
vessels  by  means  of  them  was  a  public  benefit,  whether 
Aej  estfended  into  the  river  further  than  the  public  be- 
Iie6t  required,  and  whether  the  public  benefit  they  pro- 
duced was  greater  than  the  public  injury  they  occasioned. 
Vp6n  each  of  these  points  the  verdict  shews  that  the  jbry 
W^e  m  favour  of  the  defefidftfits.  The  only  point  oft 
^hitih  tfitr  difference  rests  is,  I  believe,  the  poifit  of 
pubfie  benefilt,  not  the  point  upon  the  preponderance 
cf  poblic  benefit,  but  the  question  what  might  be  tak^ 
into  consideration  as  matter  of  public  benefit.  I  cer- 
tainly suffered  the  jtiry  to  tftke  into  their  consideration^ 
ito  part  of  the  pubHc  benefit,  the  possible  reduction  of 
price  ai  the  staitb,  the  possible  reduction  of  price  in  the 
London  market,  and  the  improved  condition  in  which  ih€ 
coals  would  arrive  there;  and  if  I  was  wrong  in  suffering 
them  to  take  any  of  these  points  into  their  consideration^ 
the  verdict  may  have  proceeded  upon  a  wrong  principle, 
tod  th^re  ought  to  be  a  new  trial.  Mr.  Bttmgham  had 
strongly  pressed  on  the  consideration  of  the  jury,  that 
these  staiths  were  beneficial  only  to  the  individuals  to 
whom  they  belonged,  and  that  they  conferred  no  benefit 
on  the  public;  and  in  answer  to  this  point  I  submitted 
to  the  cofisideration  of  the  jury,  that  if  by  means  of 
these  staiths  an  article  of  great  public  use  found  its  way 
td  the  public  at  a  lower  price  and  in  a  better  state  than 
It  otherwise  would,  I  thought  these  were  circumstanclei 
cf  public  benefit,  and  points  they  might  take  into  th^ir 
cdiitidetation  upon  that  head;  and  upon  the  best  atttsti- 
tioo  I  httv^  httn  ikble  to  give  the  subject,  I  am  bound  tb 
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say  I  continue  of  that  opinion.    The  right  of  the  public 
rj^J^^I^^      upon  the  waters  of  a  port  or  a  navigable  river  is  not  con* 
V-  fined  to  the  purposes  of  passage;  trade  and  commerce 

are  the  chief  objects,  and  the  right  of  passage  is  chiefly 
subservient  to  those  ends.     Unless  there  are  facilities  of 
loading  and  unloading,  of  shipping  and  landing,  much  of 
the  public  benefit  of  a  port  is  lost.     In  the  infancy  of  a 
port,  when  it  is  first  applied  to  the  purposes  of  trade  and 
commerce,  unless  the  water  by  the  shore  be  deep,  the 
articles  must  be  shipped  in  shallow  water  from  the  shore 
and  landed  in  shallow  water  on  the  shore.     Boats  or 
vessels  of  small  draught  must  be  employed  to  fetch  and 
carry  from  and  to  the  shore,  and  the  commodity  must 
pass  from  boat  to  ship,  or  from  ship  to  boat.     Breakage, 
and  pilferage,  and  waste,  besides  the  expense  of  boatings 
are  some  of  the  probable  concomitants  of  such  a  mode. 
As  trade  advances  the  inconvenience  and  mischief  of  thU 
mode  are  superseded  by  the  erection  of  wharfs  and  quays, 
and  what  is,  perhaps,  an  improved  species  of  loading 
wharf,  a  staith.     The  loading  or  unloading  is  then  imme- 
diate from  the  wharf  or  staith  into  the  ship,  or  from  the 
ship  upon  the  wharf.     But  upon  what  principle  can  the 
erection  of  a  wharf  or  staith  be  supported  ?     It  narrows 
the  right  of  passage ;   it  occupies  a  space  where  boats 
before  had  navigated ;  it  turns  part  of  the  water-way  into 
solid  ground;    but  it  advances  some  of  the  other  pur- 
poses, the  main  purposes  of  a  port,  its  trade  and  com- 
merce.    Is  there  any  other  legal  principle  upon  which 
they  can  be  allowed?     Make  any  erection  for  pleasure, 
for  whim,  for  caprice,  and  if  it  interfere  in  the  least 
degree  with  the  public  right  of  passage,  it  is  a  nuisance. 
Erect  it  for  the  purposes  of  trade  and  commerce,  and 
keep  it  applied  to  the  purposes  of  trade  and  commerce, 
and  subject  to  the  guards  with  which  this  case  was  pre- 
sented to  the  jury,  the  interests  of  trade  and  commerce 
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give  it  a  protection,  and  it  is  a  justifiable  erection^  not 
a  nuisance.  What  says  Lord  Hale,  De  Portibus  Maris,  xbe  Kino 
c.  7,  p.  85?  "  In  the  case  of  building  into  the  water  _  v. 
where  ships  or  vessels  might  formerly  have  ridden,  whe- 
ther it  be  nuisance  or  not  nuisance  is  a  question  of  fact. 
It  is  not  every  building  below  high  or  low-water  mark 
that  is  ipso  facto  in  law  a  nuisance,  for  this  would  de- 
stroy all  quays,  which  are  all  built  below  high-water 
mark,  otherwise  vessels  could  not  come  at  them  to  un- 
load, and  some  are  built  below  low-water  mark."  In 
what  does  the  trade  and  commerce  of  any  port  consist? 
In  its  exports  and  its  imports.  And  to  whom  do  the 
public  benefits  of  a  port  result?  To  the  port  and  its 
neighbourhood,  and  to  the  places  with  which  it  trades. 
The  exports  may,  and  in  many  instances  do,  consist  of 
the  produce  of  the  neighbourhood  of  the  port,  and  the 
individuals  to  whom  they  belong  are  induced  to  send 
them,  not  from  patriotic  views  of  encouraging  the  ship- 
ping interest,  of  promoting  a  nursery  for  seamen,  or  of 
benefiting  the  place  to  which  such  produce  is  sent,  but 
from  the  mere  selfish  principle  of  individual  advantage; 
but  if  public  benefit  results,  is  it  a  right  view  of  the 
question  to  look  at  the  motive  instead  of  considering  the 
effect?  If  the  conduct  of  many  individuals,  though  pro- 
ceeding wholly  and  exclusively  from  private  motives  of 
private  profit,  produce  results  of  great  public  benefit, 
and  the  question  is  proposed,  whether  public  benefit  be 
or  be  not  produced,  am  I  to  answer  the  question  in  the 
negative,  because  public  benefit  was  never  in  the  con- 
templation of  the  individuals  by  whom  it  is  produced  i 
If  then  the  exportation  of  the  produce  of  a  neighbour- 
hood will  increase  the  trade  and  commerce  of  a  port, 
and  that  trade  and  commerce  will  benefit  every  place  to 
which  that  produce  is  sent,  how  is  that  exportation  to  be 
advanced.^     By  giving  facilities  to  exportation,  by  re- 
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1827.        ducing  the  expense  to  the  owner  of  that  prodace,  hy 
^^""^"^      enabling  him  to  ex{>ort  upon  terms  which  will  insure  him 
t7.  a  profit  and  a  market.     What  is  the  great  export  tirade 

BtjMELL.     j^f  J^ewcastle  ?    The  produce  of  its  neighbourhood,  coat 
Who  are  the  first  movers  in  that  trade  i     Tlie  owners 
of  the  neighbouring  mines.      Why  do   they  send  the 
coals  to  market  ?     For  the  sake  of  profit  only,  dieir  mo- 
tive is  selfish  only.     But  are  the  owners  of  diese  mifl«8 
the  only  persons  interested  in  the  export  of  coals  i    £i- 
dusively  of  the  shipping  interest,  and  the  persons  who 
are  concerned  in  the  carrying  trade,  when  the  owners 
are  tempted  by  the  hope  of  private  profit  to  jom  in  the 
exportation,  what  is  to  be  said  of  the  great  body  of  pw- 
chasers  at  the  market  to  which  the  coals  are  carried? 
Have  they  no  interest  in  having  coals,  and  having  then 
cheap  and  good?     Stop  the  Newcastle  coal  tradeytnd 
'where  is  the  inconvenience  felt?     In  Ntufcastle  and  its 
Jieighbourhood,  to  a  certain  extent  undoubtedly.     Bat  id 
Newcastle  and  its  neighbourhood  only  i    Certainly  not. 
To  a  much  greater  extent  in  London  and  in  the  otiicr 
markets  to  which  Newcastle  coals  are  sent.    Throw  asy 
impediment   upon  the   trade,  deteriorate  the  cods,  or 
increase  the  price,  and  where  does  the  pressure  fall* 
Undoubtedly  upon  the  market  to  which  this  coal  is  sent 
Encourage  the  trade,  make  the  article  cheap,  and  im- 
prove  its   quality,  and   who   reaps   the  benefit?    The 
market  to  which  the  article  is  sent.     Facility  in  loading 
is  one  of  the  chief  means  to  give  the  trade  encourage* 
ment.     It  brings  to  market  produce^  which   otherwise 
would  not  pay  for  bringing.     It  increases  the  number  of 
sellers,  and  has  a  tendency  to  produce  such  a  competi- 
tion as  will  keep  the  price  low.     The  staiths  in  questioQ 
aave  the  ship  one  fourth  of  her  loading  time,  prevent  pil- 
fering, breakage  and  waste,  and  send  to  market  a  better 
commodity  by  6d.  a  chaldron  than  would  otlierwise  arrive 
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there.    And  is  this  nothing  to  ^the  London  purchaser? 
He  has  irom  these  two  staiths  600  cargoes^  above  iOO^OOO     jh^^^o 
chakhrons  of  prim^  coalsiy  coals  in  an  unbroken  state,  v. 

inatead  of  the  same  quantity  of  coal  in  an  inferior  con- 
dition^  keel  coals.  And  if  from  the  benefit  which  the 
owner  of  the  ^ne  has  from  the  staith,  and  the  .purchaser 
at  the  staith  has  from  expedition  and  otherwise,  the  coals 
^e  pqld  in  the  LondofU  market  at  a  lawer  price,  I  cannot 
jielp  ;thinking  that  a  pMblic  benefit  results  to  the  Londum 
huyj&rs,  and  that  the  jwry  were  entitled  to  take  that  into 
iheir  consideration.  I  did  not  assume  that  the  Article 
would  be  -cheaper,  that  was  for  the  consideration  of  the 
jiiry;  but  if  it  were,  I  thought  it  an  ingredient  to  be  con*- 
aidered  upon  the  question  of  piiblic  benefit.  Is  the  place 
jm  wluch  the  public  benefit  accrues  material  i  Does  k 
signify  whetlier  it  accrues  in  the  port  of  Newcastle  or  lo 
9^y  other  pa|r<t  ojf  the  kingdom  ?  The  kbg  is  equally  the 
guardian  of  the  public  rights  of  all  his  subjects;  all  bis 
;iu)>}e;cts  are  jequally  juoder  his  care ;  and  if  public  benefit 
^Xisnltf,  it  is  iiumaterial  whether  it  is  to  his  subjects  in 
Londwf^  or  to  his  subjects  in  Neitvcastk*  Nor  can  it  be 
^  qji^estion  wipetber  the  ben^t  results  from  a  public  or  a 
private  staith ;  from  the  9tai^  confined  to  the  goods  of 
a  sifigle  individual,  or  from  a  pMblic  one,  which  any  one 
may  use.  In  estimating  the  amount  of  public  benefit 
which  a  staijth  produces,  the  eiUent  to  which  it  is  used 
may  be  material ;  but  if  a  private  individual,  with  his 
own  coals,  keeps  it  in  full  employ,  I  think  it  equally  enti- 
tled tP  prpt^tioq,  on  account  of  \hB  benefit  it  confers 
apoa  the  distant  market,  the  market  to  which  the  coals 
are  Cf^rfied,  lyheth^r  it  be  public  or  private.  I  hav? 
fiithertK^  9pnsid^ed  the  case  with  reference  to  these  twp 
/l^ths  Qoly,  and  to  the  public  benefit  which  they  confer 
upon  the  distant  market ;  but  when  the  question  is  eocu- 
#i4ered  with  reference  to  the  state  of  the  port  of  Neto^ 


420  CASES  IN  TU£  KING's  BENCH, 

1827.        castle,  the  necessity  of  taking  into  consideration  the  effect 

^^^"Cy^       upon  the  distant  market  appears  to  me  more  prominent. 

The  King  .  ,       .    .,  .  ,  .^  „ 

V,  There  are  twenty-eight  similar  staiths,  many^  if  not  all, 

Russell,  f^j.  jj^^  private  purposes  of  particular  coal  owners.  Ex- 
clude the  question  of  public  bene6t  to  the  London  market 
from  the  staiths  in  question,  and  must  it  not  be  excluded 
from  each  and  every  one  of  those  staiths^  and  what  will 
be  the  state  of  the  London  market  when  the  purchaser 
can  meet  with  nothing  but  keel  coal  i  But  will  he  be 
able  even  to  get  keel  coals?  There  must  be  staiths,  as 
was  in  evidence  upon  the  trial,  for  loading  keels.  And  if 
a  ship  staith  is  to  be  proscribed  because  it  is  erected  and 
used  for  the  private  benefit  of  the  proprietor  of  a  parti- 
cular coal  mine,  and  because  the  public  benefit  to  the 
market  cannot  be  taken  into  consideration,  must  not  keel 
staiths,  when  erected  and  used  for  the  private  benefit  of 
a  like  proprietor,  be  excluded  also?  It  will  interfere, 
though  in  a  less  degree,  with  the  freedom  of  passage, 
and  though  a  nuisance  of  less  magnitude,  will  still  be  a 
nuisance.  For  these  reasons,  I  am  of  opinion,  that  upon 
the  question  of  public  benefit,  the  probable  effect  upon 
the  price  and  the  meliorated  condition  of  the  coal,  were 
proper  for  the  consideration  of  the  former  jury ;  that  if 
the  case  were  to  go  to  another  jury,  they  would  still  be 
proper  ingredients  for  their  consideration,  and  that  the 
direction  given  in  that  respect  is  free  from  objection. 

Lord  Tenterden,  C.  J. — I  am  sorry  that  I  cannot 
concur  in  the  opinion  of  my  two  learned  brothers  on  the 
present  occasion.  I  am  not  prepared  to  say  that  I  think 
the  verdict  ought  to  be  entered  for  the  crown,  but  with 
all  deference  to  them,  I  am  compelled  to  own  that  my 
mind  would  be  better  satisfied  if  the  cause  were  again 
sent  to  trial  by  another  jury.  I  do  not  think  the  want  of 
a  previous  writ  of  ad  quod  damnum  conclusive  against 
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the  defendants.     Such  a  writ  is  highly  proper  where  the 
crown  is  applied  to  for  a  grant  of  any  liberty  or  franchise;     tT'T^^ 
and  so  far  at  least  necessary,  that  probably  no  person  v, 

would  think  himself  justified  in  advising  the  King  to 
make  any  such  grant  where  possible  injury  to  an  existing 
right  could  be  surmised  without  the  sanction  of  a  pre- 
vious inquiry  under  the  writ.  It  may  also  be,  and  I  think 
it  is,  a  prudent  and  proper  measure  before  a  subject  takes 
upon  him  to  act  for  himself  and  on  his  own  judgment. 
The  want  of  it  furnishes  an  argument  against  the  pro- 
priety of  his  act,  because  it  shews  that  he  is  apprehensive 
of  the  consequence  of  a  previous  inquiry,  and  fears  that 
its  result  may  be  unfavourable  to  his  views.  And  when 
the.  object  of  any  proceeding  is  to  prevent  the  accom- 
plishment of  an  act  intended  or  begun,  as  an  application 
for  an  injunction,  the  want  of  this  previous  proceeding 
may  properly  form  a  very  material  ingredient  in  the  con-, 
sideration  of  the  question.  It  is  also  deserving  of  con- 
sideration and  attention  on  the  trial  of  an  indictment. 
But  the  finding  under  this  writ,  when  favourable  to  those  . 
at  whose  instance  it  has  issued,  is  traversable,  it  is  not 
conclusive  in  their  favour,  it  is  not  a  bar  to  an  indictment 
for  a  nuisance.  The  jury,  by  whom  such  an  indictment 
is  to  be  tried,  have  a  right  to  exercise  their  own  judg- 
ment upon  the  matter,  and  may  find  that  to  be  a  perfect 
nuisance  which,  under  this  writ,  has  been  found  not  to 
be  to  the  prejudice  of  his  Majesty's  subjects.  And  as 
the  finding  is  not  conclusive  on  one  side,  I  cannot  think 
the  absence  of  any  finding  conclusive  on  the  other.  In 
my  opinion,  speaking  with  great  deference  to  the  high 
authority  that  is  reported  to  have  spoken  of  the  want  of 
sirch  a  proceeding  as  conclusive,  the  jury  who  are  to  try 
an  indictment  for  a  nuisance  have  a  right  to  exercise  their 
own  judgment  on  the  question,  as  well  in  the  absence  of 
such  a  proceeding,  as  where  such  a  previous  inquiry  has 
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taken  place.    I  come  now  to  mentkni  my  reasons  for 

saying  that  my  mind  would-  be  better  satisfied  if  the 
The  KiKO  .  1     mi  •        • 

V,  cause  were  sent  to  another  trial.     Ibe  erections  m  que^ 

RvMBLL.  jJq^  ^j.^  g^j^  j^  j^g  jjj  ^jj^  p^^j  ^f  }fg>fffcastle,  by  which  I 
understand  to  be  meant,  that  they  are  within  the  limits 
of  the  jurisdiction  of  that  port.  They  are  cerC^ljat 
a  considerable  distance  below  the  public  quays  and  places 
of  general  resort  of  vessels  trading  to  that  port,  attd 
must  be  passed  by  vessels  resorting  to  and  from  stidi 
places.  And  I  take  it  to  be  clear  that  the  passigie^  of 
such  vessels  is,  in  certain  seasons  at  least  of  wind  and 
tide,  rendered  less  free  and  commodious;  that  the  water' 
way  is  in  some  degree  narrowed  at  presi^nt,  andAnaypos- 
sifaty  and  not  improbably  be  further  narrowed  in  process' 
of  time  by  the  gradual  accumulation  of  sand  and  sil!■ci^' 
ried  to  the  opposite  side  of  the  river.  The  erftctioitf 
were  made  and  maintained  for  the  private  conTenbettce 
of  the  owners  of  particular  collieries;  all  whb  ttdnk'' 
proper  to  purchase  their  coals  from  these  coWerfes  faite 
a  right,  under  a  particular  act  of  parliament,  tob^'sap- 
ptied  in  turn,  by  application  at  some  office  at  Newcastle. 
The  owners  of  the  collieries  cannot  chuse  to  whom  ttiejf' 
will  vend,  but  they  may  chuse  at  what  seasons  they  will 
vend,  and  whether  they  will  vend  at  all,  and  season^  msy 
occur  when  they  have  no  commodity  to'  vend.  It  was 
proved  that  coals  put  into  vessels  from  these  staiths  are 
less  broken  and  come  to  market  in  distilnt  pla^s  ioa 
somewhat  better  state  thanthose  which  are  brought  to 
the  vessel's  side  in  keels  or  barges,  and  so  und^rge  a 
double  shipment  or  removak  But  I  think  it  may  wett 
be  doubted  whether  they  come  to  market  at  any  chMpit 
rate,  or  at  a  rate  so  much  cheaper  as  to  be  v^orth  consr* 
deration.  When  all  arrive  at  a  market,  I  shouM  appre^ 
hend  those  which  are  found  in  the  best  state  will  fetch 
the  best  price,  and  so  the  adtrantage,  as  fiir  as  price  is 
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conceraed,  will  be  to  the  owners  of  the  staiths  and  col-  issr. 
lieriesj  and  not  to  the  public.  Admitting,  however^  that 
there  is  some  public  benefit  both  from  the  price  and  con- 
dition of  the  coals,  still  I  must  own  that  I  do  not  think  Russkll. 
those  points  could  properly  be  taken  into  consideration 
in  the  question  raised  by  this  indictment.  That  question- 
I  take  properly  to  have  been«  whether  the  navigation  and 
passage  of  vessels  on  this  public  navigable  river  was  in- 
jured by  these  erections.  Upon  this  question  there  was 
evidence  on  both  sides^  regard  being  had  to  that  obstruc- 
tion which  must  necessarily -take  place  by  the  transfer  of 
coals  from  keels  or  other  vessels  confined  to  the  naviga- 
tion of  the  river  into  ships  of  a  different  kind  passing  to 
sea.  And  if  the  question  had  been  left  entirely  in  this 
form,  and  a  verdict  found  for  the  defendantS|  I  do  not,  as 
at  present  advised,  see  that  any  objection  could  have 
been  properly  made  to  it.  In  some  parts  of  my  learned 
brother's  direction  to  the  jury,  and  especially  towards  tbe 
close,  the  case  appears  to  have  been  left  mainly  on  this 
groupd.  But  in.  other  parts  remarks  were  made  on  the 
public  benefit,  of  the  nature  I  have  alluded  to^  which 
might  probably,  in  my  judgment,  have  an  effect  upon  the 
mjiKb  of  the  jury,  coming  as  they  did  from  so  high  and 
from  so  respectable  an  authority,  that  I  think  ought  not  to 
have  been  produced.  I  am  far  from  thinking  that  where, 
the  direction  of  a  judge  is,  in  the  main  and  taken  alto* 
getber»  right  aind  consonant  to  law,  a  verdict  is  to  be  set 
aside  on  account  of  occasional  or  casual  expressions,  tha^ 
upon  more  mature  consideration,  may  be  thought  incor- 
rect. And  I. desire  that  no  such  inference  may  be  drawn 
from  my  present  judgment.  It  would  be  a  very  ill  com- 
pliment to  juries  to  suppose  that  they  are  likely  to  be. 
mb)^  by  such  accidental  expressions.  But  in  the  pre- 
wuA  caa^,.  I  am  bound  to  s^y  that  I  think  the  matter  went 
further,  and  that  my  mind  is  by  no  means  satisfied  that 
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the  verdict  was  not  materially  influenced  by  considera- 
tions that  I  think  ought  not  to  have  afi^ected  it.    For 
V.  these  reasons  I  should  have  been  better  satisfied  with  a 

*•  new  trial ;  but  as  those  of  my  learned  brothers  who  have 
felt  themselves  at  liberty  to  take  any  part'in  the  conside- 
ration of  this  question,  think  the  verdict  ought  to  stand, 
the  rule  for  setting  it  aside  and  entering  a  verdict  for  the 
crown  must  be  discharged. 

Rule  discharged. 


Bastock  v.  Ridgway. 

A  parish  can-  FEIGNED  ISSUE,  to  try  whether  the  hamlet  of  Sin- 
separated  into  gl^boroitgh,  in  the  parish  of  Great  Horwood,  in  the 
distncts  for  county  of  Buckingham,  was  legally  separated  and  divided 
maintenance     from  the  township  of  Great  Horwood,  in  the  same  parish, 

of  the  poor,      f^^  ^y^^  ^.^Ij^f  ^^^  maintenance  of  the  poor.     At  the  trial 

unless  It  can-  •^  ^ 

not  otherwise    before  Alexander,  C.  B.,  at  the   Buckinghamshire  sum- 

^iiefit  of*ihe  ^^^  assizes,  1825,  a  verdict  was  found  for  the  plaintiff, 
statute 43  E/a.  subject  to  the  opinion  of  this  Court  upon  the  following 

case : — 

The  parish  of  Great  Horwood  consists  of  the  town* 
ship  of  Great  Horwood  and  of  the  hamlet  of  Singk- 
borough,  which  hamlet  is  a  distinct  and  immemorial  vilK 
The  township  of  Horwood  contains  about  3000  acres, 
consisting  almost  entirely  of  open  fields  and  waste  or 
common  lands.  The  hamlet  of  Singleborough  contains 
about  900  acres.  It  was  inclosed  upwards  of  20  years 
ago  under  an  act  of  parliament,  and  the  lands  are  of 
much  greater  value  in  proportion  to  their  extent  than 
those  of  the  township  of  Horwood, 

The  case  then  went  on  to  statCj  with  a  verbose  parti- 
cularity which  it  would  be  inconvenient  and  does  not 
appear  necessary  to  imitate,  a  vast  variety  of  facts  relat- 
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ing  to  the  extent,  population,  and  circumstances  of  the 
parish ;  and  to  set  out  a  great  number  of  certificates  and 
bastardy  bonds,  varying  in  date  from  1679  to  1733,  some 
directed  "  to  the  overseers  of  the  poor  of  Great  Horwood 
cum  Singleborough,'*  others  '*  to  the  overseers  of  Great 
Horwood/*  and  others  "  to  the  overseers  of  StNglebo^ 
rough"    It  then  proceeded  as  follows : — 

On  the  8th  of  October,  l6Q0,  an  agreement  was  made 
under  the  hands  and  seals  of  Hugh  Barker  and  32  other 
persons,  including  the  rector  of  the  parish,  therein  de« 
scribed  as  of  Great  Horwood  and  Singleborough,  whereby 
they  agreed  to  have  a  house  built  at  Siugleborough  for 
the  use  of  W.  Gayton,  at  the  costs  and  /charges  of  Hor^^ 
toood  and  Singleborough,  and  so  to  continue  for  the  use 
of  the  poor  of  Singltborough,  each  hamlet  paying  their 
usual  proportionable  allowance  for  their  relief;  and  that 
the  poor  of  Singleborough  and  Horwood  be  kept  in  their 
respective  hamlets. 

On  the  24th  of  April,  17^3,  the  following  agreement 
was  made  bv  and  between  the  churchwardens  and  over- 
seers  of  the  poor  of  the  township  of  Great  Horwood  and 
certain  inhabitants  of  the  said  township,  and  the  church- 
wardens and  overseers  of  the  poor  of  the  hamlet  of 
Singleborough  and  certain  inhabitants  thereof: — ''Articles 
of  agreement  indented,  made,  concluded  and  agreed  upon> 
this  24th  day  of  April,  1753,  between  J.  fl.  and  J.  J., 
churchwardens,  and  W.  K^  and  H.  C,  overseers,  and 
W.  K.,  R.  W.,  R.  B.,  W.  C,  N.  W.,  H.  H.,  T.  E.,  and 
T.  v.,  and  others,  whose  hands  and  seals  are  hereunto 
set  and  subscribed,  occupiers  of  lands  and  tenements 
within  the  town,  precincts,  or  division  of  Great  Horwood, 
in  the  county  of  Bucks,  for  and  on  behalf  of  themselves, 
and,  as  far  as  by  law  they  can,  on  behalf  of  the  future 
churchwardens  and  overseers  and  occupiers  of  lands  and 
tenements  within  the  said  town,  precincts,  or  division,  of 
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the  one  part,  and  T.  B;,  churchwarden,  and  T.B.,  senior, 
overseer,  and  T.  B.  the  elder,  and  T.  B.  the  younger,  tod 
J.  H.,  and  others,  whose  hands  and  seals  are  hereunto 
set  and  subscribed,  occupiers  of  lands  and  tenements 
within  the  hamlet,  liberty,  or  division  of  SimgltbomugK 
in  the  parish  of  Great  Horwood  aforesaid,  on  behalf  of 
themselves,  and,  as  far  as  by  law  they  can,  on  behalf  of 
all  and  every  future  and  succeeding  churchwardens  and 
overseers  and  occupiers  of  lands  and  tenements  vitua 
the  said  hamlet,  of  the  other  part,  as  follows : — Whereai 
frequent  disputes  do  arise  between  the  occupiers  of  lands 
in  the  said  town  and  the  said  hamlet,  concerning  the  r^ 
ception  of  poor  persons  sent  by  orders  or  otherwise  to 
each  of  tb^  said  places,  and  concerning  the  proportion  of 
the  poor  rate^  to  be  raised  in  each  place,  occasioned  a 
some  measure  by  considerable  private  donations  gives 
for  the  maintenance  and  relief  of  the  poor  of  one  plaoe^ 
independent  and  exclusive  of  the  other,  by  which  great 
expenses  frequently  are  incurred,  disorder  and  confusion 
do  ensu^,  and  the  poor  by  such  means  become  more 
burthensome  than  they  otherwise  would  be :  Now  for 
the  prevention  of  such  inconveniences  for  the  future,'*  &c* 
The  deed  then  contained  an  agreement  that  for  the  futuie 
each  district  should  separately  maintain  its  own  poor,  and 
that  the  township  and  hamlet  should,  in  all  matters  con- 
cerning the  poor,  be  considered  as  two  distinct  and  dif- 

• 

ferent  parishes ;  it  provided  for  the  division  of  certain 
private  donations  and  of  certain  almshouses  between  the 
two  districts:  and  it  contained  a  covenant  to  support 
and  keep  the  articles  of  agreement,  and  to  admit  the 
same  as  evidence  in  any  controversy  which  might  arise 
touching  the  poor  of  either  of  the  said  places.  Ever  since 
the  date  of  this  agreement  the  township  and  hamlet  re- 
spectively have  maintained  their  poor  separately,  and 
paupers  have  been  removed,  by  orders  of  justices,  froo 
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foreign  parishes  to  the  township  and  hamlet  respec- 
tively, and  from  the  hamlet  to  the^wnsbip* 3astock 

Since  the  year  1753  there  have  been  separate  poor 
rates  for  the  township  and  hamlet,  and  also  separate 
appointments  of  overseers  of  the  poor,  with  the  excep* 
tions  hereinafter  mentioned:  that  is  to  say,  that  in  each 
of  the  years  1815,  1816,  and  1817>  a  joint  appointment 
of  overseers  of  the  poor  of  the  whole  parish  was  made 
by  two  justices  of  the  peace,  on  the  applicatioQ  of  the 
inhabitants  of  the  township  of  Great  Horwaod,  without 
the  consent  and  against  the  will  of  the  inhabitants  of  the 
hamlet  of  Singleboroughi  but  notwithstanding  such  joint 
appotntments  of  overseers,  the  poor  of  the  hamlet  of 
Smghboraugh  continued  to  be  maintained  and  employed 
by  the  inhabitants  thereof  separately  as  theretofore,  and 
without  any  interference  on  the  part  of  the  overseers  or 
inhabitants  of  the  township  of  Horwood,  and  separate 
rates  were  likewise  made  by  the  township  and  hamlet 
respectively  for  the  relief  of  their  respective  poor. 

If  the  Court  shall  be  of  opinion  that  the  legal  pre- 
sumption to  be  formed  from  the  facts  stated  is,  that  the 
hamlet  of  Singleborough  was  legally  separated  from  the 
township  of  Great  Horwood,  for  the  relief  and  main- 
tenance of  the  poor,  the  verdict  is  to  stand;  otherwise, 
a  verdict  is  to  be  entered  for  the  defendant. 

B,  Monro,  for  the  plaintiff.  The  Court  must  come 
to  a  decision  in  the  affirmative  of  this  issue,  that  the 
hamlet  of  Singleborough  has  been  legally  separated  from 
the  township  of  Great  Horwood,  for  the  purpose  of  re- 
lieving and  maintaining  its  own  poor.  There  is  no 
doubt  that  it  may  have  been  legally  separated  for  that 
purpose,  if  at  the  time  when  the  statute  13  &  14  Car.  2, 
€•  12,  passed,  the  parish  could  not  receive  the  benefit 
of  the  statute  43  Eliz.  c.  2.     For  this  position  Rex  v. 
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Leigh(a),  and  iifxv.  Walsall {h),  are  express  authorities; 
and  in  the  former  of  those  cases  BuUer,  J.,  declared  the 
meaning  of  that  phrase  to  be,  not  that  there  must  be  an 
absolute  impossibility  for  the  iuhabitants  of  a  parish  to 
maintain  their  own  poor,  as  a  parish,  for  that  would  not 
be  the  case  even  if  the  parish  were  a  hundred  miles  io 
circumference,  but  that  it  must  be  inconvenient  for  them 
to  do  so  (c).  The  question,  therefore,  is,  whether  this 
parish  has  been  able  conveniently  to  receive  the  benefit 
of  the  statute  43  Eliz.  c.  2.  Now  it  is  found  bj  the 
case,  that  during  the  last  seventy-two  years  it  has  notio 
fact  received  that  benefit,  for  there  have  been  removabi 
not  only  from  foreign  parishes  to  the  hamlet  of  Single' 
borough  and  to  the  township  of  Great  Hortoood,  but 
from  the  hamlet  to  the  township;  and  the  not  receiving 
the  benefit  during  such  a  period  is,  according  to  the 
opinion  of  Bay  ley,  J.,  in  Rex  v.  Walsall,  strong  evidence 
to  lead  to  the  conclusion  that  it  was  not  capable  of  doing 
so.  [Bayley,  J.  In  that  case  the  agreement  to  separate 
had  been  acted  upon  ever  since  the  time  of  passing  the 
statute  13  &  14  Car.  2.]  It  appears  here  that  even  prior 
to  the  last  seventy-two  years,  the  parish  had  not  the  full 
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(a)  3  T.  R.  746. 

(6)  2  B.&A.  157. 

(c)  "  The  statute  does  not 
mean  that  it  is  absolutely  impos- 
sible for  them  to  maintain  their 
own  poor  as  a  parish,  but  that  it 
is  inconvenient  so  to  do.  I  even 
go  further,  for  though  it  sliould 
appear  that  a  parish  had  enjoyed 
the  benefit  of  the  statute  of  JS/<- 
zdbeth,  yet  if  they  could  not  now 
conveniently  maintain  their  own 
poor  jointly,  we  would  permit 
them  to  divide  themselves,  pro- 
vided there  be  such  legal  divi- 
sions as  mre  capable  of  main- 


taining tlieir  own  poor  separate* 
ly.**  Per  Buller,  J.,  in  Beiy- 
J^ighy  3  T.  R.  746.  And  in 
Rex  V.  Horion,  1  T.R.  374,  ^ 
same  learned  Judge  said,  ^  "^^ 
must  consider  what  is  meant  bv 
the  benefit  of  the  statute.  It  is 
that  the  parish  may  niaintaio 
their  poor  as  a  parishj  for  unless 
they  can  do  it  as  suchj  they  ^' 
not  have  the  benefit  of  ^^  *^ 
tute.  Now  it  is  stated  that  two 
of  the  townships  maintain  their 
own  poor,  but  unless  the»  •" 
join,  they  cannot  have  the  be- 
nefit of  the  statute." 
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and  ordinary  bene6t  of  the  statute  43  Eliz.,  for  in  1690,. 
not  quite  thirty  years  after  the  passing  of  the  statute  IS 
&  14  Car.  2,  an  agreement  was  made  for  keeping  the 
poor  of  Singleborough  and  of  Great  Honoood  separately 
in  their  respective  hamlets.  [Bay ley,  J.  It  does  not 
appear  by  that  agreement  that  it  was,  in  the  language  of 
the  twenty-first  section  of  that  statute,  ''  by  reason  of 
the  largeness  of  the  parish"  that  it  could  not  receive  that 
benefit.]  The  words  of  the  enactment  are  general,  and 
it  has  never  been  decided  that  they  must  be  restrained 
by  the  recital  to  those  cases  only  where  the  largeness  of 
the  parish  is  the  only  reason  why  it  cannot  receive  the 
benefit  of  the  statute  of  Elizabeth  (a).  In  Rex  v.  Leigh  (b) 
the  parish  was  not  very  large,  five  miles  long  and  four 
miles  broad ;  and  here  there  are  4000  acres  in  the  parish, 
of  which  Singleborough  contains  only  one  fourth.  In 
1714  a  certificate  was  given,  directed  to  the  church- 
wardens and  overseers  of  the  poor  of  the  hamlet  of  Sin^ 
glebarough  and  parish  of  Great  Norwood.  It  is  true  that 
the  agreement  of  17^3  shews  that  the  private  donations 
were  in  some  degree  the  cause  of  disputes  between  the 
hamlet  and  the  township;  but  it  does  not  shew  that  they 
were  the  only  cause  of  those  disputes :  and  it  does  shew 
dearly  that  at  that  time  there  existed  a  necessity  for  a 
separation.  If  a  joint  appointment  of  overseers  should 
now  be  held  proper,  what  security  is  there  that  the  same 
disputes  and  expense  which  were  obviated  by  the  agree- 
ment will  not  be  again  occasioned  ?     In  an  anonymous 
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(•)  ^  To  enable  the  townships 
oT  a  parish  to  separate  from  each 
other,  where  it  appears  that  the 
parish  hat  had  the  heuefit  of  the 
43  Elisabeth^  it  must  be  shewn 
that,  yrom  an  increase  of  popula- 
^ioHf  or  nme  other  cause,  it  is 


impossible  that  they  can  conti* 
nue  to  reap  the  benefit  of  that 
statute/'  Per  Ashhursi,  J.,  in 
Hex  V.  Leigh,  3  T.  R.  746;  t 
Nolan,  26,  Sd  edit. 
(6)  3  T.  R.  746. 
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case  {a),  recogDised  by  Lord  Kenyon  in  Resv»  'Neu>eU{b), 
where  different  districts  of  a  parish  situated  in  two 
counties  had  distinct  officers,  made  distinct  rates,  aod 
had  used,  time  out  of  mind,  to  make  distinct  accounts 
to  the  justices  of  each  county,  the  Court  held  that  they 
were  entitled  to  maintain  their  own  poor  separately.  Id 
Rex  V.  Leigh  (c),  where  a  township  had  for  60  or  70 
years  past,  (and  before,  for  any  thing  that  appeared  to 
the  contrary,)  had  separate  overseers,  and  maintained  its 
own  poor  separately  from  the  parish  at  large,  it  was  held 
that  it  was  still  entitled  to  the  same  privilege. 


Bligh,  contdk,  was  stopped  by  the  Court. 

Lord  Tenterden,  C.J. — ^The  question  reserved  for 
6ur  opinion  upon  this  special  case  is,  whether  the  legal 
presumption  to  be  formed  from  the  facts  stated  in  that 
case  is,  that  the  hamlet  of  Singleborough  has  been  legally 
separated  from  the  township  of  Great  Horwood,  for  the 
relief  and  maintenance  of  the  poor*  Now,  looking  to 
the  statute  13  &  14  Car.  £,  c.  12,  s.21,  upon  which  alone 
such  a  separation  can  be  founded,  it  is  apparent  that  the 
largeness  of  the  parishes  is  expressly  assigned  as  the 
reason  why  particular  parishes  are  unable  to  enjoy  the 
benefit  of  the  previous  statute,  43  Eliz,  c.  2.  I  must 
not  be  understood  as  meaning  to  say,  that  because  the 
largeness  of  the  parishes  is  so  mentioned,  that  must  be 
considered  as  the  only  reason  why  the  benefit  of  the 
statute  of  Elizabeth  cannot  be  enjoyed;  because  that 
benefit  might  be  lost  by  means  of  an  increasing  and  su- 
perabundant population  in  a  district  not  itself  very  larg^^* 
But  I  do  mean  to  say,  that  there  must  be  some  evi- 
dence to  shew  that  the  parish  has  not  received,  and 


(«i)  Sir  Tho.  Ra^r.  476. 
(6)  4  T.  R.  266. 


(f)  3  T.  R.  746. 


EASTER  TERM,  VIII  GEO.  IV. 

could  not  have  received,  the  benefit  of  the  statute  of 
Elizabeth.  Looking  at  the  present  state  of  things  in 
this  parish,  I  see  nothing  to  justify  me  ill  coming  to 
such  a  conclusion;  and  looking  at  the  former  state  of 
things  there,  I  see  nothing  shewing  that  this  parish  might 
not  have  had  the  full  benefit  of  that  statute.  What  are 
the  facts  here?  These.  In  1753  the  hamlet  and  the 
township  thought  fit  to  separate.  The  instrument  by 
which  they  separated  was  clearly  invalid^  unless  it  was 
founded  on  that  necessity  which  the  statute  of  Charles 
points  out.  The  instrument  recites,  that  frequent  dis- 
putes had  arisen  between  the  occupiers  of  lands  in  the 
town,  precinct,  or  division  of  the  township  ci  Great 
HortDOod  nnd  the  hamlet  of  Singleborough,  concerning 
the  reception  of  poor  persons  sent  by  orders  of  removal 
to  each  of  those  places,  and  concerning  the  proportion 
of  poor  rates  to  be  raised  in  each  of  those  places,  occa- 
sioned in  some  degree  by  considerable  private  donations 
given  for  the  relief  and  maintenance  of  the  poor  of  one 
place,  independently  and  exclusively  of  the  other,  by 
which  great  expenses  were  incurred,  and  disorder  and 
confusion  ensued,  and  the  poor  became  more  burthen* 
some  than  they  would  otherwise  have  been.  All  that 
I  can  infer  from  such  an  agreement  is,  that  there  had 
been  disputes  originating  in  a  want  of  proper  attention 
to  the  subject;  not  that  there  was  any  real  inability  on 
the  part  of  the  parish  to  maintain  all  its  poor  collec- 
tively, but  merely  that  the  hamlet  and  the  township 
thought  proper  to  fall  into  disputes  upon  the  mode  of 
doing  it.  Those  disputes  are  said  to  have  been  occa- 
sioned in  some  degree  by  the  private  donations,  but  that 
does  not  prove  that  they  were  unable  to  receive  the 
benefit  of  the  statute  of  Elizabeth;  indeed  the  dona- 
tions, if  properly  applied,  could  not  have  caused  any 
difficulty  in  that  respect;  for  if  the  poor  rates  of  the 
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\vhole  parish  were  applicable  to  the  relief  of  all  the  poor, 
the  private  donations  would  not  be  so,  but  would,  pro- 
perly^ be  applicable  to  those  only  who  did  not  receive 
any  assistance  from  the  poor  rates,  but  who,  having  some 
assistance  from  another  source,  were  thus  enabled  to 
maintain  themselves.  In  the  present  case  the  agreement 
for  the  separation  was  of  so  recent  a  date  as  1753.  In 
Rex  V.  Walsall  (a)  the  separation  took  place  very  shortly 
after  the  passing  of  the  statute  of  Charles,  Now  in  the 
interval  between  the  statute  of  EUzubeth  and  that  of 
Charles,  there  could  not  be  any  legal  valid  separation. 
Then  if  we  find  that  as  soon  as  an  act  of  parliament 
makes  a  separation  legal,  a  parish  which  could  not  have 
the  full  benefit  of  the  statute  of  Elizabeth  actually  effects 
such  a  separation,  that  is,  in  my  opinion,  satisfactoiy 
evidence,  that  at  and  before  that  time  it  had  been  thought 
that  the  parish  could  not  have  the  benefit  of  the  statute 
of  Elizabeth.  But  the  same  inference  does  not  arise  in 
a  case  where  the  separation  has  been  effected  so  recently 
as  1 753.  Upon  the  whole,  therefore,  I  am  of  opinion 
that  the  facts  of  this  case  do  not  warrant  us  in  presum- 
ing that  the  hamlet  of  Singleborough  has  been  legally 
separated  from  the  township  of  Great  Norwood  for  the 
relief  and  maintenance  of  the  poor. 


The  other  Judges  concurred. 


Judgment  for  the  defendant. 


(fl)  2  B.  &  A.  157. 
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Glanville  v.  Stacey.  v^-v^/ 

Debt  on  the  statute  2  &  3  Edw.  6,  c.  13,  for  not  duly  The  rakings  of 
setting  out  tithes  of  barley  and  oats.     Plea,  the  general  ^y^i^  where 

issue.     At  the  trial  before  Gaselee,  J.,  at  the  summer  from  the 

^,  .  course  of  hus- 

assizes  tor  the  county  of  Lornwallj  1825,  a  verdict  was  bandry  used, 

found  for  the  plaintiff  for  three  shillings,  subject  to  the  f**«'^  quantity 

;  o  '         •!  ,g  necessarily 

opinion  of  this  Court  on  the  following  case: —  considerable, 

In  the  year  1823  the  plaintiff  was  farmer  of  the  tithes  {l^^a"!^^"^^ 
of  corn  and  grain  in  the  parish  of  St,  Germains^  in  the  tised  or  m- 
county  of  Cornwall^  and  the  defendant  was  then  the  oc- 
cupier there  of  twenty-three  acres  of  land  tilled  to  barley, 
and  of  one  acre  of  land  tilled  to  oats.  No  composition 
for  tithes  existed  between  the  parties.  The  usual  mode 
of  harvesting  and  tithing  of  barley  and  oats  in  the  parish 
was  as  follows.  The  crop  is  first  cut  by  the  scythe  into 
tfwathes,  which  women  and  children  then  collect  into 
sheaves  by  means  of  rakes;  the  sheaves  are  next  bound 
and  put  into  shocks,  consisting  of  eight,  ten,  or  twelve 
each,  and  then  the  tithing  immediately  takes  place.  The 
portion  of  the  crop  which  remains  on  the  ground  after 
this  process  is  then  collected  into  rows  with  large  rakes, 
and  with  small  ones  into  bundles,  which  are  called  wads, 
and  these  are  bound  and  placed  together  in  heaps,  and 
afterwards  carried  by  the  farmer  to  the  mow.  After  the 
carrying,  there  is  generally  some  scattered  corn  left  in 
the  places  of  the  heaps,  and  the  whole  field  is  then  raked 
a  second  time  as  before.  Both  the  first  and  second 
rakings  are  carried  by  the  farmer  to  the  mow  and  treated 
as  the  rest  of  the  crop.  After  the  two  rakings  have  takeq 
place,  and  not  before,  the  gleaners  are  admitted,  and 
cattle,  sheep,  geese,  &c.  turned  into  the  field.  The 
average  crop  per  acre  through  the  parish,  including 
both  the  tithe  and  what  was  collected  by  raking,  was 
thirty  bushels,  and  the  average  quantity  of  that  which 
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was  left  after  the  tithing  took  place  was  about  three 
bushels,  but  the  state  of  the  weather,  the  length  of  the 
V,  stalk,  and  the  degree  of  skill  and  care  exercised  bj  the 

labourers,  botii  in  carrying  the  corn  on  the  scythe,  in 
mowing  clean  to  the  swathe,  and  in  raking  clean  for  the 
binding  of  the  sheaves,  will  make  a  considerable  diffe- 
rence in  the  quantity  left  on  the  ground.  In  the  year 
1823  the  defendant  followed  the  mode  of  harvesting 
above  described,  the  tithe  was  set  out  before  the  Tak- 
ings had  been  made  into  wads;  but  the  tithe  collectori 
who  came  with  the  plaintiff's  waggons  to  take  aw^y  the 
tithe,  saw  the  quantity  of  the  com  lying  on  the  ground, 
and  stated  in  evidence,  that,  in  bis  opinion,  the  quantity 
left  would  produce  about  three  bushels  per  acre*  The 
defendant  was  guilty  of  no  fraud,  and  great  care  was  taken 
by  his  directions  in  the  mowing  clean  as  aforesaid,  and  in 
raking  clean  for  the  binding  of  the  sheaves,  and- as  little 
rakings  were  left  as  possible  in  that  mode  of  harvesting. 

Coleridge,  for  the  plaintiff.  The  right  of  the  tithe 
owner  is  to  one  tenth  of  the  entire  crop,  as  accurately  as 
it  can  be  ascertained,  without,  of  course,  expecting  ma- 
thematical precision.  The  only  principle  upon  which 
the  rakings  can  be  exempt  from  the  tithe,  is  that  they 
come  within  the  maxim  de  minimis  non  curat  lex ;  there- 
fore, when  they  are  considerable  in  quantity,  and  are  re- 
duced, or  reducible,  to  a  titheable  shape,  as  in  this  case, 
they  are  clearly  titheable.  It  must  be  admitted  that  the 
cases  upon  the  subject  are  somewhat  contradictory  ^^^ 
difficult  to  reconcile ;  but  the  balance  of  them  is  in  favour 
of  the  plaintiff;  and  some  of  those  which  are  against  hioi 
are  capable  of  explanation.  In  ancient  times,  as  appears 
by  the  old  cases,  it  was  considered,  as  a  matter  of  course, 
that  the  rakings  were  by  the  common  law  subject  to  tithe, 
and  whenever  an  exemption  was  claimed,  it  was  in  respect 


EASTER  TERM^  Vllt  0£0.  fV. 

of  a  custom  or  prescription;  Anonymous '{a);  Bird  v. 
Adams{b),  Jesopv.  Paine{c)^  Grysmanv.  L^t^M(d)  citing 
Sir  C  Morrison* s  case^  Ledger  Vi  Larigky{^)i  and  it  was 
not  unfrequently  held  that  such  custom  oi^  prcfsdription 
was  voidy  and  tithe  of  the  rakings  payable.^  ItkH  some* 
what  later  case  of  Fosse  Vi  Parker  {f)i  -where  alif  action 
was  bronght  for  tithes  of  neck  wool,  Houghton ^  J.,  said, 
'*  There  may  be  much  deceit  in  this,  as  in  'llie  <;a8e  of 
rakings;  if  purposely  they  will  scatter  cortiy^th^  parson 
shall  have  tithe  of  this,  unless  it  be  mtmirri^D/tf^/ilrt^/' 
So,  in  Andrews  v.  Lane (g),' Richardson,  C.  J.  said,  **  As 
to  rakings,  I  hold  that  where  rakings  are  of  great  Talue, 
or  if  they  are  left  on  the  land  covinously,  tithes  shall  be 
paid  of  them;  but  if  they  are  left  there  in  a  small  quan- 
tity n^td  involuntarily,  it  is  otherwise;  and  therefore  the 
words  of  the  suggestion  in  such  case  are  mmt/^Wtfn- 
tarie.**  Here  the  rakings  must  be  considered  to  bave 
been  left  voluntarily,  because  it  was  impossible  in  the 
mode  of  harvesting  adopted  to  avoid  leavirig  them.  In 
Staughton  v.  Hide{h)  it  was  alleged  to  be  the  custom  of 
the  parish  with  respect  to  grass,  ^^  that  the  parishioners 
are  not  to  rake  together  the  grass  rotind  the  cocks.** 
The  Court,  however,  *' declared  that  the  custom  insisted 
upon  by  the  defendants  not  to  rake  up  their  grass  into 
cocks  in  order  to  the  setting  out  the  full  tithes  thereof,  is 
a  void  custom."  In  Howard  v.  Botn;7g(fon  (t)  a  sibiilar 
custom  was  set  up  with  respect  to  tbe  aftermath  of  hay, 
and  the  rakings  of  barley  and  oats ;  and  '^  the  Court 
declared  the  plaintiff  entitled  to  the  second  crop  of  grass 
mowed  for  hay;  to  have  the  barley  set  otit  for  tithing 
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(a)  2  Leon.  70. 
(fi)  Aoderaon,  199 ;  Moor,  S78; 
Saville,  100. 

(c)  Cro.  Eliz.  363. 
Id)  Cro.  Eliz.  446. 


(/)  3  Bulain  1242. 
(^)  2  Gwillim,  473. 
(A)  1  Wood,  394. 
(i)  4  Wood/  546. 
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in  cocks  or  heaps ;  to  have  the  com,  scattered  around 
such  cocks  or  heaps,  raked  up  to  the  same  before  it  is 
tithed ;  and  to  take  away  the  said  tithes  with  the  rakings 
Stacey.  thereto  belonging.'*  lu  a  modern  case,  Filewood  v. 
Kemp  (a),  Lord  Stowell  said,  '^  As  to  barley  rakings,  I 
have  no  hesitation  in  saying  that  1  conceive  the  law  to 
be  that  the  clergyman  being  entitled  to  one  tenth,  is 
entitled  also  to  the  rakings  of  every  tenth  cock,  as  com- 
posing part  of  the  proportion  belonging  to  him."  All 
these  cases  bear  clearly  and  directly  for  the  plaintiff,  and 
present  a  body  of  authorities  upon  which  the  Court 
would  be  justified  in  acting.  The  rakings  are  in  all  of 
them  treated  as  titheable;  and  even  where  custom  is 
alleged  to  the  contrary,  it  is  not  allowed  to  prevail  against 
the  right:  and  custom  is  the  strongest  ground  the  de- 
fendant has  to  rest  upon  in  this  case.  There  certainly 
are  cases  of  a  different  bearing  to  be  found,  some  of 
which  admit  of  explanation;  but  it  must  be  conceded 
that  others  of  them  cannot  be  so  disposed  of.  Ftrrj 
V.  Soam  (6)  is  equivocal,  and  the  reports  of  it  do  not 
agree.  In  Leonardos  report  of  it  it  is  said,  ''  There  was 
a  case  lately  in  this  Court  betwixt  the  Lord  Howard  and 
NicholSj  where  the  suit  in  the  Spiritual  Court  was  for 
the  tithes  of  rakings,  and  the  surmise  for  a  prohibition 
was,  that  the  inhabitants  had  used  to  till  and  sow  their 
lands,  &c.  and  they  had  used  to  be  discharged  of  their 
tithes  and  rakings  after  that  the  shocks  had  been  carried 
away;  and  CokCf  who  was  of  counsel  for  the  parson, 
durst  not  demur  upon  it,  but  traversed  the  prescription  " 
In  Johnson  v.  Aubrey  (c)  it  is  said,  apparently  with  refe- 
rence to  the  same  case,  "  Coke  cited  one  Nichols*  case 
to  be  adjudged  in  this  Court,  that  tithes  shall  not  be 
paid  for  rakings  of  com,  unless  it  can  be  averred  that 
they  are  foul  rakings,  and  covinous  to  defraud  the  parson. 

(o)  1  Haggard,  487.  (c)  Cro.  Eliz.  660. 

(6)  2  Leon.  27;  Cro.  Eliz.  139. 
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In  Sherrington  v.  Fleetwood  {a)  there  is  a  dictum,  but         J 827. 
only  a  dictum,  of  Pqpham,  C.J.  to  the  same  eflfect,  where 
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he  is  reported  to  have  said, ''  it  hath  been  here  adjudged  v. 

that  tithes  shall  not  be  paid  for  rakings,  unless  they  be 
foul  rakings."  The  same  case  is  reported  in  Moor  (b), 
where  nothing  is  said  about  ^*  rakings."  In  Green  v* 
Hun  (c)  it  was  held,  that  a  prescription  generally  to  pay 
the  tenth  cock  of  barley  in  satisfaction  of  the  tithes  of 
the  barley  and  rakings  was  good;  and  that  if  they  were  left 
voluntaries  that  must  be  shewn  by  the  other  side :  but 
there  the  exemption  was  claimed  by  prescription.  In 
Pitt  V.  Harris  {d)  a  prohibition  had  been  granted  in  a  suit 
for  tithes  of  rakings,  without  any  special  ground  for  it 
appearing.  But,  afterwards,  Serjeant  Finch  told  the 
Court  that  the  farmer  made  great  gain  of  the  rakings,  and 
carried  them  to  his  bam ;  and  Coke  said,  *'  the  prohibition 
has  been  granted,  but  you  may  plead  this  if  you  wish  to 
have  a  consultation."  None  of  these  dicta  or  decisions 
can  be  held  strictly  applicable  to  a  case  like  the  present, 
where  the  quantity  of  rakings  is  admitted  to  be,  of  neces* 
3ity,  large  and  out  of  proportion  to  that  which  would 
result  from  a  different  course  of  husbandry.  The  cases 
which  bear  more  directly  against  the  plaintiff,  and  which 
are  less  open  to  explanation,  are.  Parry  v.  Chauncey  (e), 
Anonymous  (J')y  The  case  of  Modus  Decimandi  (g),  and 
Cecil  V.  Scott  (A) ;  but  even  these  cases,  strong  as  they  are 
in  themselves  against  the  plaintiff,  are  consistent  with  and, 
as  it  is  submitted,  subordinate  to  the  principle  already 
alluded  to,  namely,' that  where  the  farmer  chuses  to  adopt 
a  mode  of  husbandry  by  which  the  quantity  of  rakings 

(a)  Cro.  Eliz.  475.  (/)  1  Freeman,  334;  18  Mod* 

(b)  Moor,  909.  235. 

(c)  Cro.  Eliz.  702.  (g)  13  Co.  Rep.  12. 
(</)  1  Roll.  Rep.  379.  (A)  Lilt.  Rep.  31. 
[e)  Noy,  15. 
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^^^"^^^      depri¥ed>oC  his  right  to  the  tkhe  of  those  rakings. 

Glamvillb 

V, 

Stacey.  Carter^  contri^.     The  case  expresvly  finds  that  the  de- 

fendant was.  guilty  of  no  fraud ;  that  great  care  was  takeo 
by  bis  directions  in  the  mowing  clean  and  in  raking  cleiui 
for  the  binding  of  the  sheaves;  that  as  little  rakings  were 
left  as  possible  in  the  mode  of  harvesting  adopted;  snd 
that  the  mode  of  harvesting  adopted  was  that  whick 
prevailed  by  custom  in  that  country*  It  cannot  therefore 
be  ss|id  that  the  Takings  in  this  case  were  left  covinoudj 
or  voluntaries  and  if  so,  the  only  question  is  whether 
involuntjsry  rakings  are  titheable;  and  it  is  quite  clear 
that  they  are  not  Lord  Chief  Baron  Comfns,  speakiag 
of  com  tithes,  says  (a)  *^  The  manner  of  payment  shall  be 
such  as  the  usage  or  custom  of  the  country  allows;  as 
when  it  has  been  usually  paid  in  the  sheaf  or  bundle,  it 
shall  be. a  good  manner  of  setting  out  of  tithes,  Butno 
tithe  oughcto  be  paid  for  the  rakings  of  corn,  where  it  h 
not  dispersed  by  fraud.'*  For  the  latter  position  he  cites 
as  authorities  Pitt  v.  Harris  (A),  1  Roll*  Abr.  Disi7ies(Z)» 
pi.  )  ],  and  *2  Inst.  652.  Now  the  last-mentioned  aotbo* 
rity  is  Lord  Coke's  commentary  on  the  2  Edw.  6,  c.  15, 
in  which,  after  enumerating  the  articles  not  titheable  by 
the  common  law,  he  says,  ^*  tithes  shall  not  be  paid  of 
rakings  left  without  covin,  nor  of  after-pasture/'  {,Bat/' 
ley,  J.  But  a  reason  is  assigned  in  Rollers  Abridgement, 
namely,  that  rakings  are  exempt  from  tithes  by  the  Levi- 
tical  law.  Now  that  was  because  they  were  left  for  the 
gleaners^  from  whence  we  must  infer  that  the  word 
*'  rakings"  is  properly  applicable  to  that  which  is  usually 
left  for  the  gleaners,  and  not  to  that  of  which  the  fanner 
makes  a  profit.]  The  meaning  of  the  word  is  not  so  re- 
strained in  any  of  the  cases.  As  to  the  cases  where  the 
(a)  Cora.  Dig.  Ditmes^  (H.)  1 .  (6)  1  Roll.  Rep.  S79. 
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exemption  was  claimed  by  prescriptiooi  the  exemption 
must  have  been  allowed  at  common  law  and  not  on  the 
ground  of  prescription;  because  a  prescription  to  pajr 
tithe  of  part  of  the  com  in  satisfaction  of  tithe  of  the 
whole  would  be  clearly  bad;  it  was  so  held  in  Grysman 
V.  Lewis  (a)j  and  Watson^  in  his  Clergyman^  Law  {b\ 
states  the  result  of  all  the  cases  to  be  the  same.  In 
Erskine  v.  Ruffle  (c),  Parker,  C.B.,  after  alluding  to  the 
case  of  Green  v.  Hwi  as  reported  by  Croke(jd),  says^ 
'^  but  the  true  reason  of  the  judgment  was,  that  no  tithes 
were  payable  for  involuntary  rakings.^  So  the  anonymous 
case  in  Freeman  (e)  decided,  that  no  tithe  was  payable  for 
rakings  of  com  if  they  were  involuntary,  but  if,  by  fraud, 
more  was  left  than  necessary,  secus.  Parry  v.  Chaunceyif) 
and  Cecil  v.  Scott  {g),  are  also  express  authorities  to  the 
same  effect  in  favour  of  the  present  defendant.  All  these 
cases  proceed  upon  the  same,  and  that  a  very  equitable 
principle,  namely,  that  the  farmer  shall  pay  tithe  upon 
the  crop  cut  and  gathered,  fairly  and  without  fraud,  in 
the  customary  course  of  husbandry,  but  that  for  any 
trifling  surplus  which  may  result  from  extraordinary  care 
and  diligence  on  his  part,  he  shall  not  pay  tithe.  Howard 
V.  Bovingdon  (A)  does  not  militate  against  this  principle, 
for  there  the  corn  was  put  up  into  cocks  with  a  fork,  and 
the  scattered  com  was  raked  up  before  the  cocks  were 
carried,  but  the  farmer  insisted  upon  a  right  to  set  out 
the  tithe  before  the  raking  took  place.  In  Filewood  y, 
Kemp  (i)  the  mode  of  husbandry  is  not  mentioned,  but 
it  would  appear  from  the  judgment  to  have  been  the 
same  as  in  Howard  v.  Bovingdon, 
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(a)  Cro.  Eliz.  446. 
(6)  Page  550. 
(c)  3  Gwiil.  961. 
id)  Cro.  Eliz.  70«. 
(e)  1  Freeman,  334 ;  12  Mod. 
235. 


(/)  Noy,  15. 
(g)  Litt.  Rep.  31. 
(A)  4  Wood,  546. 
(i)  1  Haggard,  487. 
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1897.  The  case  ^as  argued  on  a  former  day  m  this  term, 

^^"^^"^^  when  the  Court  took  time  for  fleliberation.    Judgment 

Glanville  _                ,  ,. 

V,  was  now  delivered  by 


Stagey. 


Lord  Tenterden,  C.J. — This  case  was  lately  ar- 
gued before  us,  and  the  several  authorities  bearing  upon 
the  question  were  quoted  and  commented  upon  at  the  bar. 
It  is  not  necessary  to  go  through  them  again.  Thej  are 
very  numerous  and  not  very  consistent.  The  prinaple 
that  may  be  extracted  from  them  appears  to  us  to  be, 
that  for  small  quantities  involuntarily  left  in  the  process  of 
raking,  tithe  shall  not  be  payable ;  otherwise,  if  there  be 
any  particular  fraud  or  intention  to  deprive  the  parsoa 
of  his  full  right.  His  right  is  to  a  tenth  of  the  com,  to  be 
taken  generally  when  it  comes  to  such  a  state  or  stage 
as  that  the  parson  may  see  he  has  his  fair  tenth.  In  the 
case  now  before  the  Court  particular  fraud  or  deceit  is 
negatived.  The  defendant  is  found  to  have  followed  die 
practice  usual  in  the  parish.  But  it  is  further  found  that 
about  thirty  bushels  of  barley  were  collected  by  the  first 
raking,  and  three  bushels  left  on  the  ground,  so  that  the 
tithe  of  the  thirty  being  set  out,  the  parson  would  have 
an  eleventh  part  only  and  not  a  tenth,  and  this  although 
great  care  was  taken  in  mowing  and  raking  clean  for  the 
binding  of  the  sheaves.  And  we  are  of  opinion  that  a 
course  of  harvesting,  by  which  so  large  a  portion  is  not 
subjected  to  the  titheing  even  when  great  care  is  taken, 
^nd  by  which,  consequently,  a  much  larger  portion  ma; 
be  withdrawn  if  the  process  be  less  carefully  conducted, 
operates  in  itself  as  a  deceit,  and  cannot  be  sustained  at 
law,  and,  consequently,  that  the  plaintiff  was  certainly 
entitled  to  the  tithe  of  what  was  left  after  the  first  raking* 
The  quantity  left  at  the  second  raking  was  probably  too 
small  to  be  worth  attention. 

The  verdict,  therefore,  is  to  stand,  and  the  postea  to 

be  delivered  to  the  plaintiff. 

Postea  to  the  plaintiff- 
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Garnett  V.  Ferrand  and  another.  n^s^^/ 

Trespass,  for  assaulting  plaintiff,  and  turning  liim  Trespass  will 
out  of  a  room.     Pleas,  first,  not  guilty.     Second,  that  a^coronerfor 
before  and  at  the  time  when,  &c.  defendant  Ferrand  was  turning  a  per- 
one  of  the  coroners  for  the  county  palatnie  of  Lancasleff  room  in  which 

and  being  such  coroner,  was  just  before  the  time  w  hen,  h®,*f  about  to 

.  •  I  •      1      hold  an  m- 

Scc.  in  the  room  in  the  declaration  mentioned,  withm  the  quest. 

county,  and  within  his  jurisdiction  as  such  coroner,  for 
the  purpose  of  taking  an  inquisition  upon  view  of  the 
body  of  B.  C,  then  and  there  lying  dead,  within  the 
jurisdiction  of  defendant  Ferrand^  as  such  coroner, 
touching  the  death  of  the  said  B.  C,  and  that  afterwards 
and  just  before  the  said  time  when,  &c.  and  while  de- 
fendant F'errand  was  in  the  said  room  as  such  coroner, 
and  for  the  purpose  aforesaid,  plaintiff  not  having  been 
summoned  as  a  witness  or  juror  touching  the  said  inqui- 
sition, nor  coming  before  defendant  Ferrand^  as  such 
coroner,  to  testify  any  knowledge  concerning  the  same, 
U'ith  force  and  arms,  &c.,  wrongfully  broke  and  entered 
iDto  the  said  room,  and  intruded  himself  upon  defendant 
Ferrand^  so  being  therein  as  such  coroner,  and  for  the 
purpose  aforesaid;  and  thereupon  defendant  Ferrand  re- 
quested plaintiff  to  go  and  depart  from  and  out  of  the 
said  room,  which  he  wholly  refused  to  do,  and  continued 
in  the  same  room  in  contempt  of  defendant  Ferrand  as 
such  coroner,  and  to  the  disturbance  and  violation  of  due 
order  and  decency  in  the  administration  of  justice,  and 
to  the  great  hinderance  thereof;  and  thereupon  defendant 
Ferrand^  and  the  other  defendant  as  his  servant  and  by 
bis  command,  gently  laid  their  hands  on  plaintiff  and 
turned  him  out,  8cc.  Third,  as  before,  that  defendant 
Ferrand  was  about  to  hold  an  inquest,  and  that  plaintiff 
^Krrongfully  broke  and  entered  the  room,  for  the  purpose 
of  wrongfully  and  illegally  taking  notes  of  and  publishing 

VOL.  IV.  I   I 


Ferrand. 
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1827.        the  proceedings  of  the  said  inquisition;  and  plaintiff  was 

^  then  and  there  .wronsfully  and  illegally  about  to  take 

Garnett  .  .  . 

V,  notes  of  and  publish  the  said  proceedings,  and  would 

then  and  there  wrongfully  and  illegally  have  taken  notes 
of  and  published  the  same,  if  he  had  been  permitted  to 
remain  in  the  said  room  during  the  said  proceedings,  to 
the  great  hinderance  of  public  justice;  and  thereupon 
defendent  Ferrand,  in  order  to  prevent  plaintiff  from  so 
wrongfully  and  illegally  taking  notes  of  and  publishing    , 
the  said  proceedings  before  the  termination  of  the  same,    ] 
then  and  there  requested  plaintiff  to  depart,  &c.  con- 
cluding as  before.     Fourth,  that  defendant  Ferrand  wu 
in  the  said  room,  the  same  being  a  private  room  hired 
by  him  for  certain  business  therein,  and  plaintiff  wrong- 
fully broke  and  entered  the  said  room ;  whereupon  de- 
fendant Ferrand  requested  him  to  depart,  8cc.  concluding 
as  before.     Replication  to  the  second  plea,  that  true  it 
is  defendant  Ferrand  was  a  coroner,  and  was  in  the  room 
for  the  purpose  in  the  plea  mentioned,  and  that  plaintiff    . 
entered,  not  being  summoned,  &c.  and  refused  to  depart;    . 
and  plaintiff  further  saith  that  afterwards,  and  while  de-    { 
fendant  Ferrand  was  in  the  room  for  the  purpose  in  tbe   ^ 
second  plea  mentioned,  and  after  all  the  jurors  had  been 
duly  sworn  to  inquire  touching  the  death  of  the  said  \ 
B,  C,  plaintiff,  then  and  still  being  a  liege  subject  of 
the  realm,  peaceably  and  quietly  entered  into  the  said   i 
room,  the  door  thereof  being  then  and  there  open,  to    ; 
witness  and  be  present  at  the  said  inquisition  so  then 
about  to  be  taken,  the  said  room  being  then  and  there 
sufficiently  capacious  to  admit  the  presence  of  plaintiff 
at  the  said  inquisition,  without  any  obstruction  or  hin- 
derance to  the  taking  thereof,  and  then  and  there  con- 
tinued, 8cc. ;  without  this  that  defendants  committed  tbe 
trespasses  in  the  second  plea  mentioned,  with  the  residue 
of  the  cause  in  that  plea  alleged.     Replication  to  the 


Garnbtt 
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third  plea,  making  the  same  admissions,  alleging  the  1827. 
same  facts,  and  traversing  the  residue  of  the  cause  in  the 
third  plea  stated.  Replication  to  the  fourth  plea,  tliat  ^  v, 
defendant  Ferrand  was  coroner,  and  about  to  hold  an  "^^R^so* 
inquest  on  B.  C.  in  the  said  room,  and  that  plaintiff, 
being  a  liege  subject,  peaceably  entered  the  said  room, 
the  door  being  open,  and  the  room  having  been  hired  for 
the  purpose  of  taking  the  inquisition,  to  witness  and  be 
present  at  the  said  inquisition  so  about  to  be  taken,  the 
said  room  being  sufficiently  capacious  to  admit  the  pre- 
sence of  plaintiff  at  the  inquisition  without  obstruction 
to  the  taking  thereof,  and  continued  in  the  said  room, 
conducting  himself  peaceably  and  quietly,  and  in  an 
orderly  and  proper  manner,  for  the  purpose  of  witnessing 
and  being  present  at  the  said  inquisition,  until  defendants 
turned  him  out,  8cc.  Special  demurrers  to  the  replica- 
tions to  the  second  and  third  pleas,  for  that  they  did 
not  tender  any  single  or  material  issue,  and  were  argu<- 
mentative ;  and  also  for  that  plaintiff  had  not  in  the  in- 
ducement to  the  special  traverse  expressly  alleged  any 
new  matter,  nor  admitted  nor  expressly  denied  the  alle* 
gation  in  the  pleas ;  and  also  for  that  the  special  traverse 
in  each  concluded  with  a  verification,  without  any  suffi- 
cient allegation  of  new  matter.  General  demurrer  to  the 
replication  to  the  fourth  plea«     Joinder  in  demurrer. 

FoUetty  in  support  of  the  demurrer.  The  main  ques- 
tion in  this  case  arises  upon  the  replication  to  the  fourth 
plea.  That  plea  states  matter  which  constitutes  a  good 
defence  to  the  action,  therefore  the  question  is,  whether 
the  replication  is  a  good  answer  to  the  plea.  It  must 
be  considered  as  admitted  that  the  plaintiff  was  not  in 
any  way  connected  with  the  proceedings ;  that  he  was 
not  summoned,  nor  accused,  nor  suspected ;  that  he  was 
not  a  relative  of  the  deceased ;  and  that  he  was  not  even 

1  1  2 
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1827.        an  inhabitant  of  the  vill  in  which  the  body  was  found. 
The  ultimate  question  then  will  be,  whether  every  per- 
son, under  such  circumstances,  has  a  right  to  be  present 
at  a  coroner's  inquest,  or  whether  the  coroner,  the  pre- 
siding officer,  has  not  a  right,  in  the  exercise  of  bis 
discretion,  to  order  the  removal  of  any  individual  so  cir- 
t:umstanced,  whose  presence  he  may  deem  prejudicial  to 
the  ends  of  justice,  without  rendering  himself  liable  to 
an  action  at  the  suit  of  that  individual.     It  is  submitted 
that  the  coroner  has  this  right.     His   is  not  an  open 
court,  for  the  inquest  is  only  a  preliminary  investigation; 
but  if  it  is  an  open  court,  still  the  judge  has  the  power 
to  exclude  any  person  not  connected  with  the  proceed- 
ings, whom  be  may  think  fit  to  exclude.   That  the  inquiry 
before  a  coroner,  when  it  relates  to  the  death  of  a  persoD 
supposed  to  have  been  feloniously  killed,  is  preliininaiy 
only,  is  clear  firom  the  language  of  the  statute  4  Edw.  li 
St.  %  De  Officio  Coronaioris  {a).  Before  the  statute  of 
-Magna  Charta,  c.  17,  coroners  held  pleas  of  the  crown; 
but  by  that  statute,  which  enacts  that  *'  nullus  vicecomeSj 
comtahulariusy  coronaior,  vel  alii  baUivi  nostril  teneant 
placita  corofKc, "  their  power  in  proceeding  to  trial  and 
judgment  is    taken  away  (5).     Lord  Coke^  in  his  com- 
mentary upon  this,  says  (c) :    ''  And  what  authority  bad 
the  coroner  ?     The  same  authority  he  now  hath,  in  case 
when  any  man  come  to  violent  or  untimely  death,  super 
visum  corporis,  &c.;  abjurations  and  outlawries,  8ic.;  ap- 
peals of  death  by  bill,  &c.     This  authority  of  the  coro- 
ner, viz.,  the  coroner  solely  to  take  an  mdictment  super 
vi$um  corporis,  and  to  take  an  appeal,  and  to  enter  the 
appeal;  and  the  Court  remaineth  to  this  day.     But  he 
can  proceed  no  further,  either  upon  the  indictment  or 

(fl)  See  the  statute  set  out  and  (6)  Jervis  on  Coronert,  21. 

rommented  on  in  Jenns  on  Co-  (c)  2  Inst.  32. 

rontrty  21,  et  seq. 
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appeal,  but  to  deliver  tlieni  over  to  the. justices;  and  ^^^7-, 

this  is  saved  to  them  by  stat.  Westm.  I,  c.  JO."     But  it      Garnett 
may  be  said  that  as  to  some  matters  arising  out  of  this  ^v 

mquiry,  the  mquest  of  the  coroner  is  nnal,  as,  that  the 
deceased  was  J'eh  de  se ;  that  a  certain  thing  was  deo- 
dand;  that  a  certain  person -was  guilty  zxiA  fugam  JeciU 
It  appears  by  the  best  authorities  that  the  inquests  of  the 
coroner  are  in  no  case  conclusive,  and  that  one  affected 
by  them,  either  collaterally  or  otherwise,  may  deny  their 
authority  and  put  them  in  issue.  The  only  inquiries 
upon  which  any  doubt  has  been  entertained  are  those  of 
flight  and/e/o  dt  se  (a),  Rex  v.  j4lderfnaii(b)j  Ripley  s 
ca$e{c\  Rex  v.  Parker  (d),  Holland  v.  Ellis  {e),  Anonj/- 
mous{f);  Fin.  Ahr.  Coroner,  (F.);  2  Haw.  P.  C.  c.  y^ 
8.  55;  Com.  Dig.  Officer,  (G.  12);  1  Hale,  P.  C.  416. 
In  the  last  mentioned  authority  the  law  upon  this  subject 
is  thus  stated: — *^  But  although  an  inquisition  taken  be- 
fore Che  coroner  super  visum  corporis,  in  the  point  oifelo 
de  se,  is  of  great  authority,  and  a  sufficient  record,  where- 
upon process  may  be  made  against  those  that  detain  the 
goods  found  in  the  inquisition,  yet  it  seems  to  me  that 
it  is  traversable  in  the  very  point  so  found,  for  it  is  but 
an  inquest  of  office,  and  whereupon  the  party  grieved 
thereby -can  have  no  attaint;  but  otherwise  it  is  of  a  pre- 
sentment of  a  fugam  fecit  before  the  coroner."  That 
the  finding  of  a  deodand  is  traversable,  is  clear  from 
1  Hale,  P.C.  421;  and  in  the  late  case  x>f  Rtx  v. 
Evetl  (g),  where  a  venire  issued  to  bring  in  the  defendant 
to  answer  for  a  deodand,  and  he  appeared,  and  demurred 
to  the  inquisition,  the  Court,  after  argument,  quashed 
the  inquisition.     By  the  current  of  authorities*  it  seems 

(a)  Jervit  on  Coroners,  282.  (e)  1  Ventr.  278. 

(6)3Keb.564,604;  SLev.  152.  (/)  1  Ventr.  239. 

(c)  Sir  T.  Jones,  198.  (g)  Ante,  313 ;    9  D.  8c   R. 

(«0  3  Keb.  489.  237  j  6  B.  &  C.  247. 


446 


1837. 


Oarmett 

9. 
FEaRANO. 


CAS£S  IN  TH£  KINGS    BENCH, 

to  be  taken  for  granted  that  the  presentment  of  a 
fugam  fecit  is  not  traversable*  This  opinion  rests  upon 
a  dictum  in  8  Ed.  4,  quoted  by  Lord  Hale  and  Stauii" 
ford;  but  there  appears  to  be  no  instance  in  which  the 
Court  has  acted  upon  it.  Indeed  Lord  Hale  does  not 
express  his  assent  to  this  dictum^  but  after  arguing  that 
a  finding  of  felo  de  se  is  traversable,  cites  it  as  an  autho- 
rity, and  adds,  ''  but  indeed  it  holds  that  a  fugam  ftcitf 
presented  before  the  coroner,  is  not  traversable,  quia 
atuient  ley  de  Corone/*  and  in  the  same  page  (a),  he  says, 
''  the  doubt  of  Mr.  Staunford  is  only  upon  ^fugamfecit" 
Indeed,  upon  principle,  there  is  no  reason  why  ^  fugam 
fecit  found  by  the  coroner  is  not  equally  traversable  as 
any  other  inquisition,  and  the  doubt  in  this  respect  rests 
upon  no  better  foundation  than  the  dictum  before  al- 
luded to  (A). 

But  assuming  that  the  proceedings  are  not  traversable, 
and  that  persons  interested  in  them  have  a  right  to  be 
present,  that  will  not  assist  the  present  plaintiff,  because 
he  admits  upon  the  record  that  he  was  not  interested 
in  the  proceedings*  In  Rex  v.  Fleet  (c)  it  was  held  illegal 
to  publish  in  a  newspaper  a  statement  of  the  evidence 
given  before  a  coroner's  jury,  even  though  the  statemeat 
was  correct,  and  the  party  publishing  was  not  actuated 
by  any  malicious  motive.  So  the  publication  of  ex  parte 
proceedings  before  magistrates  has  been  held  to  be  ille- 
gal, Rex  v.  Fisher(d)f  and  it  has  been  decided  by  this 
Court  that  a  Court  of  general  gaol  delivery  has  power 
to  make  an  order  prohibiting  the  publication  of  the  pro- 
ceedings pending  a  trial,  and  to  punish  disobedience  to 
such  order  by  fine;  Rex  v.  Clement (e).     In  all  cases 


(a)  1  Hale,  P.  C.  417. 

(b)  1  Saund.  363;    1   East, 
P.  C.  391. 

(c)l  B.  &A.  379. 
(<0  2  Campb.  563 ;   and  see 
Duncan  v.  Tkwaiies,  5  D.  &  R. 
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2d  ed.  by  Dowling,  27,  n.  (1). 

(e)  4B.  &  A.  218;  11  Price. 
82. 
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of  preliminary  inquir}'  care  is  taken  that  the  evidence 
given  shall  not  be  published.  Grand  jurors  afe  sworn 
to  secrecy;  and  there  is  no  substantial  difference  in 
their  nature  between  proceedings  before  a  grand  jury 
and  proceedings  before  a  coroner.  But  then  it  will  be 
contended  that  the  coroner's  Court  is  an  open  Court, 
and  Rex  v.  Killvighall{a\  and  Rex  v.  ErisweU(b)f  will 
be  cited  as  authorities  for  that  argument.  In  the  former, 
a  grand  jury  had  found  that  a  horse  was  deodand,  and 
upon  motion  to  quash  the  inquisition  it  was  argued  that 
''  this  is  an  oflBce  of  entitling,  and  ought  to  be  publicly 
and  openly  found,"  to  which  Lord  Mansfield  said,  that 
was  so  "  by  express  statutes;"  and  added,  ''  inquisitions 
before  the  coroner  are  traversable."  In  the  other  case. 
Lord  Kenj/oN  said,  ''  the  examination  before  the  coroner 
is  an  inquest  of  office :  it  is  a  transaction  of  notoriety,  to 
which  every  person  has  a  right  of  access;  and  writs  of 
ad  quad  damnum  have  been  frequently  set  aside  for  want 
of  this  notoriety  in  the  execution  of  them  by  the  sheriff." 
Now  no  such  statutes  as  those  alluded  to  by  Lord 
Mansfield  can  be  found.  He  probably  alluded  to  the 
statutes  of  escheators, 34  Ed.  J,  c.  13;  36  Ed.  3,  c.  13; 
36  Hen.  6,  c.  16;  and  1  Hen.  8,  c.  8;  but  they  were 
made  to  protect  the  public  from  the  oppressive  conduct 
of  those  officers,  and  with  that  view  required  that  their 
inquests  should  in  future  be  taken  openly;  and  they  do 
not  in  the  slightest  degree  refer  or  apply  to  inquests 
before  coroners.  The  dictum  of  Lord  Kenyan  may  also 
be  referred  to  the  same  source,  namely,  the  confounding 
the  statutory  provisions  relating  to  these  inquests  of 
office  with  coroners*  inquests.  The  st9tute  of  Marl* 
bridge  (c),  indeed,  declares  that  at  inquests  for  the  death 
of  a  man,  all  persons  being  twelve  years  of  age  ought 
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to  appear,  unless  they  have  reasonable  cause  of  absence; 
but  that  relates  only  to  such  persons  as  are  summoned 
by  the  coroner,  as  is  evident  both  from  the  language  of 
the  statute  and  that  of  Lord  Coke  in  his  commentary 
upon  it  (a). 

But  assuming  secondly,  that  the  coroner's  Court  is  an 
open  Court,  still  it  is  a  Court  of  record,  of  which  he  is 
the  judge,  and  as  such  he  possesses,  in  common  with 
every  judge  of  a  Court  of  record,  power  to  exclude  any 
person  not  connected  with  the  proceedings,  whose  pre- 
sence he  deems  likely  to  obstruct  the  administration  of 
justice,  without  thereby  rendering  himself  liable  to  an 
action.  It  is  not  meant  to  say  that  the  law  authorises 
the  judges  of  the  superior  Courts  to  act  arbitrarily,  and 
to  make  the  Courts,  in  effect,  close;  but  the  right  to  have 
them  open  is  the  right  of  the  public  and  not  of  any  in- 
dividual, therefore  no  individual  can  maintain  an  action 
against  a  judge  of  record  for  excluding  him.  If  such  a 
judge  acts  corruptly  in  excluding  any  individual,  he  is 
liable  to  punishment  by  proceedings  of  a  different  kind; 
but  no  action  can  be  maintained  against  him.  This 
power  of  exclusion  is  constantly  exercised  by  the  judges 
of  various  Courts  which  are  confessedly  open  Courts. 
The  Lord  Chancellor  hears  causes  in  his  private  room ; 
can  it  be  contended  that  an  action  of  trespass  would  lie 
against  the  Lord  Chancellor  for  directing  the  expulsion 
of  a  reporter,  or  any  other  individual,  who  intruded  upon 
him  there?  Surely  not.  The  judges  of  assize,  when  de- 
cency requires  it,  are  in  the  constant  habit  of  ordering  all 
females,  and  males  of  tender  age,  to  be  excluded  froP 
the  Courts.  Witnesses  also,  who  have  been  subpoenaed 
to  give  evidence,  and  whose  duty  it  is  to  be  in  Court,  are 
frequently  ordered  out  of  Court  until  their  testimony  Js 
required,  when  it  is  suggested  that  such  a  course  is  ne- 

(fl)  2  Inst.  147. 
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cessary  for  the  due  administration  of  justice.  If  every 
person  for  \%'hom  there  is  sufficient  space  has  a  right  to 
be  in  Court,  he  may  also  have  a  right  to  chuse  his  own 
station  there,  and  he  may  chuse  to  occupy  the  bench,  by 
the  side  of  the  judge,  if  there  is  sufficient  space  for  him 
there.  The  inconvenience  which  might  result  from  the 
exercise  of  such  a  right,  is  a  strong  argument  against  its 
existence.  Should  a  judge  act  corruptly,  either  in  ex- 
cluding any  individual  from  his  Court,  or  in  closing  his 
Court  from  the  public,  or  in  giving  an  improper  judg- 
ment, or  in  doing  any  other  wrongful  act  in  his  judicial 
capacity," he  is  liable  to  punishment  by  proceedings  of 
a  different  kind ;  if  a  judge  of  one  of  the  superior  Courts, 
he  may  be  proceeded  against  by  impeachment ;  if  of  one 
of  the  inferior  Courts,  by  criminal  information  or  indict- 
ment. But  it  is  settled  law,  that  no  action  at  the  suit  of 
an  individual  can  be  maintained  against  any  judge  of  a 
Court  of  record  for  any  act  done  by  him  in  the  exercise 
of  his  judicial  functions :  the  present  plaintiff,  therefore, 
has  mistaken  his  remedy,  even  if  he  was  improperly  ex- 
cluded from  the  room. 
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ParkCf  contr^.  The  real  and  highly  important  public 
question  to  be  decided  in  the  present  case  is  this:  What 
is  the  nature  of  the  proceedings  before  the  coroner  ?  Is 
tbe  inquisition  an  inquiry  of  a  public  nature,  for  the  pur- 
pose of  publicly  ascertaining  the  fact,  and  such  as  takes 
place  in  ordinary  Courts  of  justice,  or  on  an  inquest  of 
office ;  or  is  it  an  ex  parte  and  secret  inquiry,  such  as 
takes  place  before  grand  juries  and  magistrates,  for  the 
purpose  of  accusing  a  particular  individual  ?  It  is  con- 
fidently submitted  that  it  is  the  former,  and  upon  three 
distinct  grounds.  First,  ancient  statutes  and  authorities, 
defining  the  duties  of  the  coroner  and  the  obligations  of 
the  public  towards  him.    Secondly,  authorities  establish- 
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ing  that  individuals  have  certain  rights  in  respect  of  in- 
quests, vi'hich  they  cannot  exercise  upless  they  are  pre- 
sent, and  therefore  that  they  have  a  right  to  be  present. 
And  thirdly,  the  express  dicta  of  judges  in  modem  tioies. 
First,  the  office  of  coroner  is  very  ancient*     "  They," 
said  Doddridge,  J.,  in  Grange  v.  Denny  {a),  speaking  of 
coroners,  '^  are  of  so  great  aqtiquity,  that  their  com* 
mencemeut  is  not  known/'     His  Court  is  a  Court  of 
record,  BriUon,  cap.3,  foU  3;  his  functions  are  variouSi 
for  besides  taking  inquests  of  death,  he  is  to  inquire  of 
treasure  trove,  of  wrecks  of  the  sea,  and  of  deodands; 
4  Edw.  \,  St.  2,  De  Officio  Coronatoris,  4  Inst.  271* 
[Bay ley f  J*  By  the  common  law  the  coroner  bad  autho- 
rity to  hear  and  determine  felonies ;  while  that  was  the 
case  his  Court  was  analogous  to  the  ordinary  Courts  of 
law ;  but  be  was  deprived  of  that  authority  by  Magna 
Charta,  c.  1 7.]     He  has  still  authority  to  inquire  of  the 
death  of  man ;  that  inquiry  does  not  necessarily  lead  to 
the  accusation  of  any  individual,  but  is  often  conclusive, 
as  that  the  deceased  was ye/o  de  se,  or  died  by  the  visita- 
tion of  God,  8cc.;  and  the  possibility  that  it  may  lead  to 
such  an  accusation  is  not  sufficient  ground  for  making  such 
an  inquiry  private,  which  from  its  very  nature  ought  to  be 
public.     The  trial  of  an  action  for  slander,  where  words 
imputing  felony  are  justified,  may  lead  to  the  accusatiou 
of  the  plaintiff,  for  he  may  b|S  tried  for  the  felony  on 
the  finding  of  the  jury;  yet  no  lawyer  can  contend  that 
the  trial  of  the  action  should  therefore  be  secret.    The 
statute  of  Marlbridge  (6)  in  express  words  declares,  that 
at  inquests  for  the  death  of  man,  all  persons  being  twelve 
years  of  age  ought  to  appear ;  nor  can  it  be  maintained 
with  reason,  as  has  been  contended  on  the  other  side, 
that  this  which  imposes  the  obligation  of  attending  in- 
quests, does  not  also  confer  the  right  to  attend  them* 
(a)  S  Bulst.  176.  {h)  52  Hen.  3,  c.  25. 
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^rbe  former  part  of  that  chapter  remedied  the  grievaDce 
which  had  been  previously  felt  of  amercements  imposed 
upon  townships,  because  all  persons  of  the  age  of  twelve 
years  did  not  attend  the  coroner's  inquest  on  all  occa- 
sions, and  provided  that  there  should  be  no  amercement 
if  a  sufficient  number  attended  to  take  the  inquest;  but 
it  excepts  out  of  that  provision  inquests  for  the  death  of 
man,  and  there  is  nothing,  either  in  the  statute  or  the 
commentary,  indicating  that  it  was  intended  to  apply  to 
such  persons  only  as  should  be  summoned  by  the  coro- 
ner. That  statute  has  never  been  repealed.  In  Sir 
Thomas  Smith's  History  of  the  Commonwealth  it  is 
said  (a),  ''  The  impannelling  of  this  (the  coroner^s)  in- 
quest, and  the  view  of  the  body,  is  commonly  in  the 
street,  in  an  open  place,  and  in  corona  populi;*'  and  in 
an  anonymous  case  reported  by  Freeman  (6),  where  the 
Court  held  that  an  inquisition  of  felo  de  se  was  travers* 
able,  LiOrd  Hale  distinguished  it  from  a  fugam  fecit% 
observing,  that  *^  all  the  parties  that  were  present  at  the 
death  of  the  party  are  bound  to  attend  the  coroner's  in- 
quest, and  their  not  appearing  there  is  a  flying  in  law^ 
and  cannot  be  contradicted."  Secondly,  the  public  have 
many  rights  connected  with  coroners'  inquests,  whicb 
must  be  defeated  if  they  are  not  allowed  to  be  present. 
Lord  Hale^  after  stating  the  argument  on  both  sides, 
says(c),  ''The  coroner's  inquest  ought  in  all  cases  to 
hear  the  evidence  upon  oath,  as  well  that  which  maketh 
for  as  that  which  maketh  against  the  prisoner,  and  the 
whole  evidence  ought  to  be  returned  with  the  inquisi- 
tion;" and  Barclee's  case{d)  and  Rex  v.  Scorey(e)y  are  au- 
thorities to  the  same  effect.  Now  if  a  person  has  not 
a  right  to  be  present,  he  cannot  know  whether  evidence 
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fending  to  criminate  hini  has  been  given  or  not,  aiKl  can- 
not, in  case  it  has,  be  prepared  to  adduce  evidence  in 
answer.  It  was  admitted  in  the  argument  of  Cox  v. 
Coleridge  (a),  that  a  party  has  a  right  to  attend  by  coun- 
sel before  the  coroner's  inquest;  a  fortiori^  therefore, 
he  has  a  right  to  attend  in  his  own  person.  A  partv 
has  a  right  to  move  to  set  aside  an  inquisition  for  irregu- 
larity. Rex  V.  Hethenafl(Jb)j  where  the  Court  said,  that 
''  upon  affidavit  that  the  jury  did  not  go  according  to  the 
evideTice,  or  of  any  indirect  proceedings  of  the  coroner, 
they  would  grant  a  melius  inqniietidum;*  but  if  the  party 
is  not  present  he  cannot  know  whether  any  irregularity 
has  occurred  or  not.  It  is  said  that  the  proceedings  are 
})reliminary,  and  that  therefore  they  should  be  private. 
It  must  be  admitted  that  to  a  certain  extent  they  are  pre- 
liminary and  ex  parte,  and  that  to  a  certain  extent  the 
finding  is  traversable;  but  it  does  not  necessarily  follow 
that  the  inquiry  should  be  private.  It  partakes  of  the 
nature  of  an  inquest  of  office,  at  which  all  the  public 
liave  a  right  to  be  present.  That  right  was  secured  by 
the  statutes  of  escheators,  which  were  declaratory  of  the 
(Common  law.  In  Rex  v.  Bicklet/{c),  it  was  held,  that 
the  witnesses  might  be  cross-examined,  and  adverse  testi- 
mony adduced,  by  the  party  interested  in  the  property 
which  was  the  subject  of  inquiry,  although  the  finding 
was  traversable;  and  in  Rex  v.  Killinghfill{d),  Lord 
Mamjield  assimilated  coroners'  inquests  to  other  inquests 
of  entitling.  The  proceedings  before  a  coroner  are  very 
different  from  the  proceedings  before  a  grand  jury. 
There,  a  particular  individual  is  in  the  first  instance  ac- 
cused of  a  crime;  here,  no  individual  is  accused  in  the 
first  instance;  that  is  a  proceeding  for  accusation;  this 


(fl)  Ante,  vol  \,  142;  ^  D.  & 
R.  86;  1  B.  &  C.  37. 
(6)  S^lod.  60. 
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%  a  proceeding  for  information  only.  The  oath  taken  I8S7. 
►J  the  jurors  is  very  different:  those  of  the  grand  jury 
re  sworn  to  keep  their  counsel  secret;  at  the  coroner's 
iquest  the  Court  is  opened  by  proclamation,  and  the 
lath  does  not  require  secrecy.  Before  the  grand  jury 
he  party  accused  cannot  produce  witnesses ;  the  coroner 
s  bound  to  hear  all  the  evidence  on  both  sides.  The 
lepositions  made  before  the  grand  jury  are  not  evidence 
gainst  the  prisoner  in  case  of  the  death  of  the  witnesses; 
hose  made  before  the  coroner  are,  upon  the  very  ground 
hat  the  party  affected  by  them  has  a  right  to  be  presei^t 
ind  cross-examine  the  witnesses.  Thirdly,  there  are  ex- 
>re&s  dicta  of  judges  in  modern  times,  that  the  coroner's 
oquest  is  a  proceeding  to  which  all  persons  have  a  right 
)f  access.  In  Scott  v.  Shear inan{a)f  Blackslofte,  J. 
speaking  of  a  presentment  of  fugam  fecit  by  the  coroner's 
jury,  says, ''  the  reason  given  in  some  books  why  this  in- 
i|uest  is  not  traversable,  like  other  inquests  of  office,  is, 
because  of  the  notoriety  of  the  coroner's  inquest  super 
mum  corporis,  at  which  the  inhabitants  of  all  the  neigh- 
bouring villages  are  bound  to  attend,  and  so  the  finding 
of  the  flight  is  but  in  effect  recording  the  absence  of  the 
party."  In  Rex  v.  RiUiiighalKJb),  Lord  Mansfield  likens 
ihe  coroner's  inquest  to  other  inquests  of  office,  which 
ire  open  by  express  statutes.  And  in  Rex  v.  Eriswellic), 
Lord  Kenyon  expressly  says,  that  ''  the  examination  be- 
ore  the  coroner  is  a  transaction  of  notoriety,  to  which 
tvery  one  has  a  right  of  access."  It  has  been  said  that 
he  plaintiff  had  no  right  to  be  present,  because  if  he  had 
bat  right,  he  would  also  have  a  right  to  publish  the  pro- 
:eedings,  and  Rex  v.  Fisher (d)  and  Rex  v.  Fleet  (e)  were 
uted.     But  those  cases  only  shew  that  a  person  cannot 

(a)  3  H.  Bla.  981.  (</)  2  Camp.  563. 
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justify  a  publicatioo  on  the  ground  of  its  being  a  state- 
ment of  the  proceedings  before  a  coroner,  provided  it 
would  be  otherwise  illegal,  as  where  the  matter  pub- 
lished is  of  a  libellous  Or  indecent  nature.  Other  cases 
to  the  same  effect  might  be  cited,  as  TUx  v.  Lee  {a)  and 
"Rex  V.  Carlisle  (b),  but  none  of  them  touch  the  present 
case;  they  merely  shew  that  it  is  not  lawful  to  publish 
even  a  correct  account  of  the  proceedings  of  any  Court 
of  justice,  if  such  account  contains  matter  of  a  iibelloiu, 
blasphemous,  or  indecent  nature.  Besides,  in  arguing 
the  general  question  here,  it  cannot  be  assumed  that  die 
plaintiff  was  present  at  the  inquest  for  the  purpose  or 
with  the  intention  of  publishing  the  proceedings.  Lasdj, 
it  is  said  that  the  coroner,  as  judge  of  his  Court,  has  i 
right  to  exclude  all  persons  whose  presence  he  may  deem 
likely  to  interfere  with  the  due  administration  of  justice. 
It  is  not  necessary  to  inquire  whether  the  coroner  pos- 
sesses such  a  discretionary  power  or  not,  because  die 
pleadings  do  not  raise  that  question ;  the  defendant  has 
not  averred  that  any  such  occasion  existed  for  excluding 
the  plaintiff:  he  claims  by  his  pleas,  not  a  discretionary 
power  of  excluding  persons  whom  it  would  be  incon- 
venient should  remain,  but  an  arbitrary,  absolute,  uncon- 
trollable right  to  exclude  any  person  at  his  own  will  and 
pleasure,  and  that  right,  at  least,  the  law  does  not  gi^ 
him. 

Cur.  adv.  vult. 


Lord  Tenterden  now  delivered  judgment,  and  after 
stating  the  substance  of  the  pleadings,  proceeded  thus: 
— Upon  this  state  of  the  record,  it  does  not  appear  dist 
the  plaintiff  had  any  interest  in  the  matter  of  the  inquest 
which  the  coroner  was  about  to  take,  or  any  information 
to  offer  which  might  further  the  objects  of  the  inquiry* 
(a)  5  Esp.  133.  (b)  3  B.  &  A.  16r. 
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If  any  thing  of  this  kind  existed  it  ought  to  have  been 
shewn  on  the  part  of  the  plaintiff,  and  not  being  shewn, 
it  must  be  taken  not  to  have  existed.  I  would  not,  how- 
ever, be  understood  to  intimate,  that  if  any  such  matter 
had  appeared  our  judgment  would  have  been  different. 
But  the  general  question  arising  upon  this  record,  is  only 
whether  a  person,  in  the  absence  of  such  matters,  can 
maintain  an  action  of  trespass  against  the  coroner  for 
causing  him  to  be  put  out  of  the  room  after  his  refusal 
to  depart.  We  are  all  of  opinion  that  he  cannot ;  and 
this  being  our  opinion  on  the  general  question,  it  is  not 
necessary  to  notice  the  particular  points  that  were  sug- 
gested in  the  argument  at  the  bar.  The  Court  of  the 
coroner  is  a  Court  of  record,  of  which  the  coroner  is  the 
judge;  and  it  is  a  general  rule,  of  very  great  antiquity, 
that  no  action  will  lie  against  a  judge  of  record  for  any 
matter  done  by  him  in  the  exercise  of  his  judicial  func- 
tions ;  Floyd  v.  Barker  (a).  Pooh  v.  Gwj/nne  (6),  Dr, 
Groenveldt  v.  Dr,  Burwell  and  others  (c),  Hammond  v. 
Howell  {d),  I  shall  mention  the  particulars  of  the  case 
last  cited  only.  Hammond  and  other  jurymen  had  been 
fined  and  imprisoned  by  the  Court  at  the  Old  Bailey,  for 
acquitting  certain  persons  of  a  riot,  whom  the  evidence 
shewed  to  be  guilty.  This  was  certainly  a  very  strong 
exercise  of  authority,  calculated  to  excite,  and  in  fact  ex- 
citing, great  public  interest.  It  was  determined  by  the 
Court  of  Common  Pleas,  on  a  writ  of  habeas  corpus,  that 
the  fine  and  imprisonment  were  contrary  to  law,  and  the 
parties  were  discharged  out  of  custody.  After  this,  Ham- 
mond brought  an  action  of  trespass  against  the  Recorder 
of  London,  one  of  the  judges  in  the  commission,  for  this 
imprisonment.  The  defendant,  by  his  plea,  shewed  the 
proceedings  before  the  commissioners,  and  averred  that 
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the  jur^  had  pronounced  an  acquittal  against  plain  evi- 
dence, and  the  direction  of  the  Court  in  matter  of  law. 
The  plaintiff  traversed  the  finding  against  evidence,  and 
upon  these  pleadings  it  vi'as  held,  that  the  action  did  not 
lie,  because  the  defendant  was  a  judge  of  record.  This 
freedom  from  action  and  question  at  the  suit  of  an  indivi- 
dual is  given  by  the  law  to  the  judges,  not  so  much  for 
their  own  sake  as  for  the  sake  of  the  public  and  for  the 
advancement  of  justice,  that  being  free  from  actions  they 
may  be  free  in  thought  and  independent  in  judgment,  as 
all  who  are  to  administer  justice  ought  to  be.  And  it  is 
not  to  be  supposed  beforehand,  that  those  who  are  se- 
lected for  the  administration  of  justice  will  make  an  ill 
use  of  the  authority  vested  in  them.  Even  inferior  jus- 
tices, and  those  not  of  record,  cannot  be  called  in  ques- 
tion for  an  error  of  judgment,  so  long  as  they  act  within 
the  bounds  of  their  jurisdiction.  In  the  imperfection  of 
human  nature,  it  is  better  even  that  an  individual  should 
occasionally  suffer  a  wrong,  than  that  the  general  course 
of  justice  should  be  impeded  and  fettered  by  constant 
and  perpetual  restraints  and  apprehensions  on  the  part 
of  those  who  arc  to  administer  it.  Corruption  is  quite 
another  matter;  so  also  are  neglect  of  duty  and  miscon- 
duct in  it.  For  these,  I  trust,  there  is  and  always  will 
be  some  due  course  of  punishment  by  public  prosecu- 
tion. To  come,  however,  to  the  particular  case  now  be- 
fore the  Court.  It  is  argued,  on  the  part  of  the  plaintiff^ 
that  the  Court  of  the  coroner  is  a  public  Court,  that  it 
is  and  ought  to  be  open  to  the  entrance  of  all  his  Ma- 
jesty's subjects,  or  at  least  of  so  many  as  the  place  will 
contain ;  and  it  is  averred,  and  not  denied  on  the  record, 
that  on  the  occasion  in  question  there  was  room  for  the 
presence  of  the  plaintiff.  The  Court  was  assembled  (or 
an  inquest  on  the  view  of  the  body  of  a  person  then  Ijiwj 
dead.     Now  it  is  obvious  that  such  an  inquiry  ougfc^ 


CASES  IN  THE  KINGS  BENCH, 

for  the  purposes  of  justice,  in  some  cases  to  be  con- 
ducted in  secrecy ;  it  is  a  preliminary  inquiry,  which  may 
or  may  not  end  in  the  accusation  of  a  particular  indivi- 
dual ;  it  may  be  requisite  that  a  suspected  person  should 
not,  in  so  early  a  stage,  be  informed  of  the  suspicion  that 
may  be  entertained  against  him,  and  of  the  evidence  on 
which  it  is  founded,  lest  he  should  elude  justice  by 
flight,  tampering  with  witnesses,  or  otherwise.  Another 
matter,  as  that  of  deodand,  may  be  consequential  to  the 
inquiry;  but  nothing  that  is  done  will  be  conclusive  upon 
the  person  to  be  affected  by  it.  All  is  traversable.  It 
was  admitted  in  the  argument,  that  secrecy  and  exclusion 
may  be  proper  and  necessary  when  charge  and  accusa- 
tion begin.  It  is  obvious  that  this  may  begin  as  soon 
as  the  evidence  begins.  Cases  also  may  occur  in  which 
privacy  may  be  requisite  for  the  sake  of  decency ;  others 
in  which  it  may  be  due  to  the  family  of  the  deceased. 
Many  things  must  be  disclosed  to  those  who  are  to  de- 
cide, the  publication  whereof  to  the  world  at  large  may 
be  productive  of  mischief  without  any  possibility  of 
good.  Who  then  is  to  decide  whether  privacy  be  ne- 
cessary or  proper  ?  We  answer,  the  coroner,  and  the 
coroner  alone,  and  that  the  propriety  of  his  decision 
cannot  be  questioned  in  an  action.  In  the  case  of  Ham- 
mond V.  Howell^  before  mentioned,  the  plaintiff,  by  his 
traverse,  attempted  to  put  in  issue  for  trial  before  a  jury, 
the  question  whether  the  verdict  was  or  was  not  against 
evidence,  but  he  was  not  allowed  to  do  so.  And  if  the 
reason  which  may  lead  the  coroner  or  judge  to  think 
privacy  necessary  cannot  be  tried,  it  need  not  be  alleged 
or  shewn  in  pleading,  for  nothing  need  be  alleged  that  is 
nbt  traversable.  Further,  it  was  properly  asked  in  the 
argument  for  the  defendant,  if  every  man  has  a  right  to 
be  present  at  such  an  inquest  for  whose  presence  there 
jrflfefbom  in  the  place  where  it  is  holden,  why  has  he  not  a 
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right  to  be  present  at  every  part  of  that  place?  And  if 
every  man  has  a  right  to  chuse  his  station,  and  to  decide 
for  himself  whether  there  be  space  to  contain  bis  persoOf 
it  is  easy  to  see  that  much  disorder  and  confusion  may 
often  arise.  Even  in  cases  where  absolute  privacy  may 
not  be  required,  the  exclusion  of  particular  persons  may 
be  necessary  or  proper.  Who  then  is  to  decide  upoi 
this?  We  again  answer,  the  coroner,  and  the  coroner 
alone,  and  that  the  reason  of  his  decision  cannot  be  tried 
in  an  action.  It  will  be,  in  many  cases,  impossible  that 
a  proceeding  should  be  conducted  with  due  order  and 
solemnity,  and  with  the  effect  that  justice  demands,  if  the 
presiding  officer,  whether  he  be  judge,  coroner,  justice, 
or  sheriff,  have  not  the  control  of  the  proceeding,  and  the 
power  of  admission  or  exclusion,  according  to  his  ova 
discretion.  It  is  not  to  be  expected  that  any  person  wiU 
act  at  the  peril  of  being  harassed  by  a  multiplicity  of 
actions,  and  of  having  his  reasons  and  motives  weighed 
and  tried  by  juries  at  the  suit  of  individuals  who  may  be 
dissatisfied  with  his  conduct.  There  are  very  few  wbo 
will  not  prefer  rather  to  admit  disorder  and  confusioo, 
and  all  the  evil  consequences  that  may  follow  from  the 
indiscriminate  admission  of  those  who  may  chuse  to  in- 
trude, than  to  place  themselves  in  a  situation  of  so  great 
jeopardy.  The  power  of  exclusion  is  necessary  to  the 
due  administration  of  justice.  There  is  nothing  to  shew 
that  it  has  been  abused  in  the  present  instance,  nor  are 
we  aware  that  it  has  been  abused  in  any  other.  For 
these  reasons  we  are  of  opinion  that  the  judgment  should 
be  entered  for  the  defendant. 


Judgment  for  the  defendant 
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1 897 

The  King  v.  The  Inhabitants  of  Ridgewell.  v^v^ 

xJY  an  order  of  two  justices  George  Aylen  and  his  wife  A  p^P^r  writ- 
were  removed  from  Ridgewell  to  Ashen,  both  in  the  of  an  agree- 

county  of  Essex.    On  appeal  the  sessions  quashed  the  ™f "'  between 
^         ^  ^\^  ^  ^  rather  and  son, 

order,  subject  to  the  opinion  of  this  Court  on  the  fol*  purporting  to 
lowing  case:-  ^J^^.-^,; 

At  the  trial  of  the  appeal  the  respondents  proposed  to  ^ith  a  stipula- 
establisb  a  derivative  settlement  for  the  pauper  George  enjoyment  of 
Aylen,  from  his  father  Joseph  Aylen  the  younger,  by  ^^®  premises 
proving  that  the  father  was  settled  by  estate  in  the  appel*  for  ever,  not 
lant  parish  of  Ashen,  and  for  that  purpose  offered  in  evi-  o«>"g^nd€r 
dence  an  instcument  which  had  been  originally  written  holden  to  ope- 
on  unstamped  paper,  but  which,  for  the  purposes  of  the  aereement 

appeal,  had  been  stamped  with  a  20s*  agreement  stamp,  ^^^  "ot  to 

,      ^  -  ^ ,        .  ,  ,  ^  .        require  a  deed 

and  a  nne  of  5L  paid  at  the  stamp-omce  on  procuring  stamp. 

such  20s.  stamp  to  be  impressed  thereon.  The  instru- 
ment was  in  the  following  words: — ''An  agreement 
made  the  20th  day  of  February,  1805,  between  Joseph 
Aylen,  of  Jiidgewell,  in  the  county  of  Essex,  blacksmith, 
of  the  one  part,  and  Joseph  Aylen  the  younger,  of  the 
same,  blacksmith,  of  the  other  part,  as  follows : — The 
said  Joseph  Aylen  the  elder,  in  consideration  of  the  natu- 
ral love  and  affection  which  he  has  and  bears  to  his  son 
Joseph  Jylen,  and  for  the  further  consideration  of  the 
sum  of  19/*  19s.  of  lawful  money  of  Great  Britain,  does 
fully,  clearly,  and  absolutely  remise,  release,  and  for 
ever  quit  claim  unto  his  son  Joseph  Aylefi  the  full  and 
peaceable  possession  of,  in,  or  to  all  that  moiety  or  two 
thirds  of  a  tenement  or  cottage  situate  in  Ashen,  other- 
wise Esse,  together  with  the  yards  and  premises  and 
appurtenances  thereunto  belonging,  to  hold  all  the  said 
moiety  or  two  thirds  of  the  aforesaid  messuage  or  tene- 
ment, with  the  hereditaments  and  appurtenances  to  the 
tame  belonging,  to  my  said  son  Joseph  Aylen,  and  to 
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his  heirs  aud  assigns,  absolutely  and  for  ever:  and  I  the 
The^iNG      ®*^*^  Joseph  Aylen  the  elder,  nor  my  heirs,  nor  any  other 
V-  person  or  persons  for  me  or  them,  or  in  my  or  their 

names,  or  in  the  right  or  stead  of  any  of  them,  shall  or 
will,  by  any  ways  or  means,  hereafter  have,  claim,  chal- 
lenge, or  demand  any  estate,  right,  title,  or  interest,  be  it 
by  last  will  or  testament  or  otherwise,  of,  in,  or  to  the 
said  premises,  or  any  part  or  parcel  thereof,  but  from  ail 
and  every  action,  right,  estate,  title,  interest,  or  demand, 
of,  in,  or  to  the  said  premises,  or  any  part  thereof,  they 
and  every  of  them  shall  be  utterly  excluded  and  barred 
for  ever."  The  execution  of  the  instrument  was  duly 
proved,  but  the  appellants'  counsel  objected  to  its  admis- 
sibility in  evidence,  on  the  ground  that  it  had  not  a  pro- 
per stamp;  whereupon  the  Court  of  Quarter  Sessions 
decided  that  it  could  not  be  received  in  evidence,  and  on 
that  ground  quashed  the  order  of  removal,  subject  to 
the  opinion  of  this  Court,  whether  it  was  admissible  io 
evidence  for  the  purpose  of  proving  a  derivative  settle- 
ment for  the  pauper  in  the  parish  of  Asheti. 

Knox  and  Mirehouse,  in  support  of  the  order  of  ses- 
sions, contended  that  the  instrument  in  question  was  an 
instrument  of  conveyance,  and  therefore  required  a  stamp 
of  305.  by  statute  44  Geo.  3,  c.  98,  the  stamp  act  then  in 
operation.  Whatever  might  be  the  form  of  the  instro- 
ment,  it  was  quite  clear  that  it  was  intended  by  the  parties 
that  it  should  operate  as  an  absolute  conveyance,  and  not 
as  an  executory  agreement.  It  was  offered  in  evidence 
at  the  trial  of  the  appeal  as  an  absolute  conveyance;  to 
support  a  settlement  by  estate. 

Jessopp  and  Dowling,  contr^,  contended  that  this  paper 
writing  was  not  an  instrument  of  conveyance,  it  not  being 
under  seal.     The  intention  of  the  parties  had  nothing  to 
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do  with  the  question.     Tlie  paper  was  offered  in  evi-         I8t27. 

dence,  not  to  prove  title  by  conveyance,  but  to  explain 

under  what  circumstances  the  pauper's  father  had  been  v, 

in  possession  of  the  premises  in  Ashen.     All  that  was    ^'^o^^^ll. 

contended  for  on  the  part  of  the  respondents  was,  that 

it  ought  to  have  been  received  in  evidence,  whatever  its 

legal  effect  might  be  in  determining  the  settlement. 

Bay  LEY,  J. — The  objection  made  to  the  production 
of  this  instrument  in  evidence  was,  that  it  had  only  an 
agreement  stamp.  Now  whether  an  agreement  stamp* 
Yizs  suiGcient  or  not,  must  depend  upon  the  legal  effect 
of  the  instrument.  It  is  said,  that  if  it  had  borne  a  deed 
stamp,  or  a  30$.  stamp,  impressed  upon  it,  that  would 
have  been  the  right  stamp,  under  statute  44  Geo,  S,  c.  98, 
which  requires  that  every  deed  or  other  instrument  of 
conveyance,  surrender,  lease,  release,  grant,  appointment, 
confirmation,  assignment,  transfer,  covenant,  or  any  obli- 
gatory instrument,  (not  otherwise  charged  in  the  sche- 
dule,) which  may  be  enrolled,  shall  have  a  30s,  stamp. 
Now  this  is  not  a  deed,  because  it  is  not  under  seal. 
It  is  not  a  conveyance,  because  it  conveys  nothing  in 
such  a  form  as  to  make  it  operate  as  a  conveyance  of 
land.  There  cannot  be  a  conveyance  of  property  of 
tbis  description  without  a  deed.  It  is  not,  therefore, 
a  release,  grant,  8cc.  Then  the  only  question  is,  whether 
It  falls  under  the  other  words,  "  any  obligatory  instru- 
ment not  otherwise  charged  in  the  schedule''?  Is  this  an 
obligatory  instrument?  It  does  not  divest  the  father  of 
bis  interest  in  any  portion  of  the  land  which  it  purports 
to  convey.  At  the  utmost  it  is  only  an  executory  instru- 
Qient,  and  operating  as  an  agreement  only.  It  is  an 
^eement  made  between  father  and  son,  whereby,  in 
^sideration  of  natural  love  and  affection,  &c.,  the  father 
does  fully,  clearly,  and  absolutely  remise,  release,  and  for 
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1827.         ever  quit  claim,  unto  his  son,  the  full  and  peaceable  pas- 
.^JpC^       session  of  the  premises.     Does  the  instrument  operate 
V.  in  that  way  i     Clearly  it  does  not,  because^  not  being 

under  seal,  it  cannot  operate  as  a  remise,  release,  or 
quitting  claim.  It  can  only  operate  as  an  agreement  on 
the  part  of  the  father  that  he  will  forbear  to  disturb  the 
son  in  the  enjoyment  of  the  premises.  Then  the  instni- 
merit  goes  on,  *'  to  hold  to  the  son  and  his  heirs  and 
assigns  absolutely  and  for  ever,  and  the  father  nor  his 
heirs,  nor  any  other  person.  Sec.,  shall  or  will,  by  any 
ways  or  means,  thereafter  have,  claim,  challenge,  or 
demand  any  estate,  right,  title,  or  interest,  be  it  by  last 
will  or  testament  or  otherwise,  to  the  premises,  but  from 
all  and  every  action,  estate,  right,  title,  interest,  or  (k- 
mand,  of,  in,  or  to  the  premises,  they  and  every  of  theai 
shall  be  utterly  excluded  and  barred  for  ever."  Now 
this  is  only  binding  to  the  extent  of  an  agreement  on  the 
part  of  the  father,  but  it  does  not  transfer  any  right  of 
property  to  the  son.  Operating,  therefore,  by  way  of  as 
agreement  only,  and  having  an  agreement  stamp  upon  itf 
1  think  it  should  have  been  received  in  evidence,  vulisi 
quantum.  Very  likely,  however,  it  would  not  advance 
the  case  of  the  respondents  materially,  if  it  be  only  an 
agreement  and  not  a  conveyance.  The  case  must,  how- 
ever, go  back  to  the  sessions  to  be  re-heard. 

HoLROYD,  J. — 1  am  of  the  same  opinion.  Assum* 
ing  that  this  instrument  could  operate  in  point  of  It^ 
as  a  release,  independently  of  other  circumstances,  as  it 
would  if  it  were  by  deed,  still  it  would  require  a  release 
stamp;  but  when  it  depends  on  other  circumstances 
whether  it  could  operate  as  a  release  or  not,  it  does  not 
require  a  release  stamp.  Supposing  that  this  could  be 
considered  as  a  lease  in  writing  not  under  seal,  still  if  >^ 
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opeimles  as  a  lease  it  ought  to  have  been  impressed  with 
a  lease  stamp.     Probably  the  parties  themselves  thought     -T  I^^ 
this  instrument  would  operate  as  a  conveyance,  but  we  o. 

cannot  look  to  their  intent,  if  it  cannot  be  carried  into  'wjewill. 
operation  by  force  of  the  instrument  itself.  This  instru- 
ment could  not  operate  as  a  release  of  any  interest  in 
land  without  being  under  seal.  At  the  utmost  it  is  only, 
an  agreement,  being  founded  on  valuable  consideration 
that  the  father  would  not  molest  the  son  in  the  enjoy- 
ment of  the  premises.  The  instrument  conveyed  no 
legal  lestate  or  interest  in  land,  and  as  it  operates  only 
as  an  agreement,  and,  as  it  has  an  agreement  stamp,  1 
think  it  ought  to  have  been  received  in  evidence.  What 
effect  it  will  have  on  the  settlement  is  another  matter. 

LiTTLEDALE,  J. — We  must  look  to  the  legal  effect  of 
the  instrument,  and  not  to  the  intention  of  the  parties 
eiecuting  it.  This  instrument  does  not  convey  any  interest 
ia  land.  It  professes  to  be  merely  an  agreement  not  to 
disturb  the  party  in  possession.  In  that  point  of  view, 
probably,  the  instrument  would  not  require  any  stamp 
at  all,  even  as  an  agreement.  At  all  events,  as  it  has  an 
agreement  stamp,  and  not  being  a  conveyance,  it  was 
admissible  in  evidence.  There  might  be  grounds  for 
going  into  a  Court  of  Equity,  for  that  Court  to  consider 
whether  the  agreement  was  not  sufficient  to  decree  a 
conveyance.  As  an  agreement,  it  certainly  was  admissi- 
ble on  the  trial  of  this  appeal,  whatever  effect  it  might 
have  on  the  question  of  settlement  or  no  settlement. 
Whether  the  party  being  let  into  possession  and  enjoying 
ttie  estate,  pursuant  to  the  agreement,  would  gain  him  a 
settlement,  we  are  not  called  upon  to  determine. 

Bayley,  J.— Although  this  instrument  conveys  no- 
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thing,  yet  with  actual  occupation  I  am  inclined  to  think 
a  settlement  would  be  thereby  gained. 

Order  of  Sessions  quashed,  and  the  appeal 
directed  to  be  reheard  (a). 

(a)  At  the  rehearing  of  the      the  settlement  was  detennioed 
appeal  at  the  following  sessions      on  another  ground. 


The  King  v.  The  Inhabitants  of  Great  YAi||bvTH. 

Where  an  or-  oY  an  order  of  two  justices,  H.  Lenny,  his  wife  and 

was^made  by  ^^^^^  children,  were  removed  from  the  parish  of  Wooir 

two  justices,  bridge^  in  the  county  of  Suffolk,  to  the  parish  of  Gred 

appeared  by  Yarmouth,  in  the  county  of  Norfolk,     On  appeal,  the 

the  order  to  be  sessions  confirmed  the  order  of  removal,  subject  to  the 
one  of  the  ...  ,  i 

churchwar-       opinion  of  this  Court,  wntfier  the  order  of  removal  wu  J 

tlL"c^^p/fdnt:  ^^  ^^®  "^'  ^^^'  ^"  the  ground  that  George  Thomas,  Esq.  1 
— Held  ill.        one  of  the  justices  who  signed  the  order,  was,  at  the  time    ^ 

when  the  order  was  made,  one  of  the  churchwardens  of 

the  parish  of  Woodbridge. 

B,  Andrews  and  Prendergast,  in  support  of  the  order 
of  sessions,  admitted  that  Mr.  Thomas,  the  magistrate, 
was  a  rated  inhabitant  as  well  as  a  churchwarden  of 
Woodbridge,  but  contended  that  the  order  of  removal 
was  not  bad  on  that  account.  Certainly  if  this  point  bad 
been  argued  before  the  passing  of  the  statute  \6  Geo. 'if 
c,  1 8,  the  case  of  Great  Chart  v.  Kennington  (a)  would 
be  an  authority  against  the  validity  of  the  order;  but  the 
statute  alluded  to  was  passed  for  the  express  purpose  of 

• 

remedying  the  inconvenience  resulting  from  that  deci- 
sion.     By  that  statute  justices   for   any   county>  citj?; 

(rt)  Burr.  S.C.  194. 
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borough,  or  town  corporate,  within  their  jurisdiction,  are         1897. 
enabled  to  do  all  acts  appertaining  to  their  office  as  jus-      ,^^ 
tices,  so  far  as  the  same  relates  to  the  laws  for  the  relief,  v. 

maintenance,  and  settlement  of  poor  persons,  and  not-  y^hmouth. 
witMhnding  such  justices  are  rated  to  or  chargeable 
with  the  taxes,  levies,  or  rates  within  the  parish,  town- 
ship, or  place  affected  by  such  acts.  Where,  indeed, 
the  justice  is  called  upon  to  exercise  an  appellant  juris- 
diction, he  is  disqualified  from  acting:  and  by  the  same 
act  it  is  enacted,  *^  that  no  justice  shall  act  in  the  deter- 
minadM  of  any  appeal  to  the  quarter  sessions  from  any 
order  iwating  to  such  parish,  township,  or  place  where 
such  justice  is  charged,  taxed,  or  chargeable.''  Now  it 
must  be  contended  on  the  other  side,  that  a  justice,  who 
happens  to  have  the  whole  property  in  the  parish,  can 
make  no  order  to  relieve  himself  from  improper  burthens, 
because  he  is  a  churchwarden.  The  only  ground  upon 
which  this  magistrate  could  IMMisqualified  would  be  on 
the  ground  of  interest;  but  a  churchwarden  can  have  no 
interest  in  the  removal  of  a  pauper,  except  as  a  rated 
inhabitant ;  and  the  statute  expressly  removes  all  objec- 
tion to  him  on  that  ground,  if  he  happens  to  be  a  remov- 
ing justice.  This  is  not  like  the  case  of  a  justice  sitting 
to  investigate  his  own  accounts  as  churchwarden.  A 
churchwarden  has  nothing  to  do  in  the  removal  of  a 
pauper,  but  to  lay  an  information  and  complaint  before 
the  magistrates ;  the  complaint  and  information  are  not 
taken  on  oath,  and  the  order  of  removal  is  not  conclusive, 
but  may  be  appealed  against  on  the  merits.  But  it 
does  not  necessarily  follow  that  Mr.  Thomas  in  this  case 
heard  the  complaint,  although  he  may  have  subsequently 
signed  the  order;  for  one  set  of  justices  may  have  heard 
the  complaint  and  another  may  have  signed  the  order, 
which  would  not  be  irregular.  Rex  v.  Westwood  (a),  Rex 

(a)  1  Stra.  73. 
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V.  Sianstead{a).    Churchwardens  are  disinterested  public 

_    „  officers,  and  tbej  are  bound  to  take  care  of  the  interests 

V.  of  the  inhabitants;  and  aF  they  are  in  no  way  personallj 

Yarmouth     iB^rested  in  the  result  of  a  removal,  there  is  no  ground 

for  contending  that  the  justice  is  disqualified  from  signing 

the  order,  although  he  happens  to  be  a  churchwarden. 

T,  Andrews  and  Blunt,  contra.     On  the  face  of  it  tbe 
order  of  removal  involves  an  absurdity  quite  inconsistent 
with  law,  for  the  complaint  purports  to  be  made  by  one 
of  the  churchwardens  to  himself.     Now  it  never  could 
be  in  the  contemplation  of  the  statute  referred  lothatan 
order  of  removal  should  be  made  by  the  person  acting  as 
churchwarden.     The  characters  of  justice  and  of  church- 
warden are  quite  incompatible.     But  it  is  said,  on  tbe 
other  side,  that  the  churchwardens  had  no  interest  in 
the  event ;  but  that  is  not  so,  for,  in  the  event  of  an 
appeal,  they  may  be  liable  to  costs.     Again,  they  nay 
be  liable  personally  for  removing  a  pauper  maliciously 
or  even  improvidently ;  and  it  is  doubtful  whether  tbey 
could  caH  upon  the  parish  to  reimburse  them  for  tbe 
consequences  of  such  a  proceeding.     In  Rex  v.  Gud' 
deridge  (b)  it  was  held,  that  a  justice  of  the  peace,  who 
is  a  rated  inhabitant  of  a  parish,  cannot  vote  at  tbe  ses- 
sions, either  upon  the  determination  of  an  appeal  against 
the  accounts  of  the  overseers  of  his  parish,  or  upon  tbe 
propriety  of  granting  a  case  for  the  opinion  of  the  King's 
Bench;  and  the  Court  there  said,  that  they  thought  it 
the  safer  course  to  hold  that  magistrates  should  not  inter- 
fere in  cases  where  they  were  at  all  interested.    Tbe 
most  remote  interest  ought  to  be  a  ground  of  objection 
in  cases  of  this  nature,  even  for  the  sake  of  app^rances. 
If  the  objection  now  made  be  not  upheld,  it  will  involve 
this  absurdity,  that  the  removing  justices  may  be  botb 
(a)  2  Salk.  488.      (6)  AntCy  35 ;  8  D.  &  R.  217;  5  B.  &  C  459. 
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chnrchwardensy  and  then  a  pauper  may  be  removed  issr. 
against  his  will  from  a  parish  at  the  pleasure  of  two  indi- 
viduals. The  removing  justices  are  judges^  their  act  is 
judicial,  and  may  be  appealed  against.  So  that  here  is  Great 
a  person,  a  judge  in  his  own  suit,  determining  a  com- 
plaint made  by  himself  to  himself,  which  is  contrary  to 
the  principles  of  natural  justice.  By  law  a  pauper  is 
only  to  be  removed  by  justices  upon  the  complaint  of 
parish  officers.  Ihe  concurrence  of  two  distinct  classes 
of  persons  is  essential  to  the  removal  of  the  pauper. 
The  removal  of  a  poor  person  interferes  with  his  personal 
liberty,  and  therefore  the  protection  of  that  liberty  ought 
not  to  be  narrowed,  by  allowing  the  office  of  magistrate 
and  churchwarden  to  be  exercised  by  the  same  person. 

Bayley,  J. — If  this  case  turned  upon  the  question 
of  interest  only,  and  there  were  no  other  objection,  I 
think  that  the  fact  of  this  magistrate  being  a  church- 
warden would  not  be  a  fatal  objection  to  the  order  of 
removal.  By  the  statute  16  Geo.  2,  a  person  may  act 
in  the  character  of  justice  although  he  is  a  rated  inha- 
bitant of  the  parish ;  and  1  do  not  see  that,  upon  the 
question  of  interest,  it  is  possiMe  to  predicate  of  a 
churchwarden  or  overseer  that  he  has  any  interest  in  the 
removal  of  a  pauper  except  in  his  character  of  rated 
inhabitant.  He  may,  indeed,  be  liable  to  the  payment 
of  costs,  if  he  does  the  act  improperly;  but  that  shews 
that  it  is  against  his  interest  as  churchwarden  to  do  an 
act  which  may  bring  a  burthen  upon  himself,  for  by  so 
doing  he  subjects  himself  to  a  responsibility  which  could 
not  otherwise  attach  to  him.  In  the  case  of  Rex  v.  Ber- 
nwfidsey-{a)  it  was  decided  that  the  governors  of  the 
poor  were  excluded  from  being  witnesses,  although  there 
was  a  clause  in  the  act  of  parliament  by  which  rated 

(a)  S  Easty  5. 
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inhabitants  might  be  \vitnesses;  but  in  that  case  the 
Court  thought,  that  as  the  governors  were  made  liable  to 
the  costs  of  an  appeal  in  the  first  instance,'  and  being 
parties  to  the  appeal  were  in  that  respect  to  be  consi- 
dered as  interested,  though  in  truth  only  trustees,  and 
entitled  to  be  reimbursed  out  of  the  parochial  fund,  they 
did  not  come  within  the  general  exception,  which  ren- 
dered rated  inhabitants  eligible  as  witness^.  *  I  think, 
however,  that  in  this  case  the  supposed  interest  of  the 
magistrate  forms  no  objection,  because  he  has  no  interest 
beyond  the  fact  of  his  being  a  rated  inhabitant.     I  take 
the  true  objection  to  be  this,  that  as  this  gentleman  is 
one  of  the  individuals  complaining,  he  is  not  a  compe- 
tent person  to  hear  and  determine  his  own  complaint 
I  cannot  consider  him  as  divested  of  the  character  of 
churchwarden,  when  he  acts  as  a  magistrate.    The  magis- 
terial act  is  to  be  done  upon  the  complaint  of  the  church- 
wardens and  overseers.     The  order  of  removal  imports 
on  the  face  of  it,  that  it  is  made  upon  the  complaint  of 
the  churchwardens  and  overseers.     By  the  statute  43 
Eliz.  c.  Q,,  the  management  of  the  poor  is  committed  to 
the  churchwardens  and  overseers.     Therefore,  from  the 
nature  of  the  thing,  the  complaint  must  be  made  by  the 
churchwardens  and  overseers  to  the  justices.     Here  there 
is  a  complaint  made  by  churchwardens  and  overseers 
one  of  whom  is  Mr.  Thomas,  and  he  is  one  of  the  persons 
to  whom  the  complaint  is  made.     It  appears  to  me,  there- 
fore, that  he  has  been  acting  in  two  incompatible  charac- 
ters, and  that  this  order  of  removal  cannot  be  supported. 


HoLROYD,  J. — I  think  likewise,  upon  the  ground 
intimated  by  my  brother  Bai/lei/,  that,  as  this  order  was 
made  by  a  gentleman  acting  both  as  overseer  and  magis- 
tratCy  it  cannot  be  supported.  Previous  to  the  passing 
of  the  statute  l6  Geo,  2,  c.  18,  magistrates,  by  reason  of 
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being  rateable  to  the  relief  of  the  poor,  were  not  com- 
petent to  act  in  the  making  of  an  order  of  removal, 
because  they  were  virtually  parties  to  the  complaint  of 
chargeability ;  but  by  that  act  this  objection  has  been 
removed.  In  this  case,  however,  it  appears  to  me  that 
the  churchwardens  are  not  only  virtual  but  actual  parties 
to  the  complaint.  It  is  quite  incompatible  and  incon- 
sistent that  a  party  should  sustain  the  two  characters  of 
complainant  and  the  person  to  whom  the  complaint  is 
made,  he  being  a  party  to  the  cause,  whether  otherwise 
interested  or  not.  The  justices  are  entitled  to  examine 
the  party  making  the  complaint,  and  determine  upon  that 
examination.  Now  how  could  this  gentleman  hear  and 
determine  his  own  complaint  ?  It  appears  to  me  to  be 
quite  inconsistent  that  a  man -should  be  a  complainant 
and  judge  of  his  own  complaint,  although  he  may  not 
have  any  personal  interest  in  the  matter. 
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LiTTLEDALE,  J. — I  am  of  the  same  opinion.  Although 
the  act  of  parliament  which  has  been  cited  enables  jus- 
tices having  an  interest  in  the  removal  of  a  pauper,  by 
reason  of  their  being  rateable  in  the  parish,  to  act  in 
the  removal,  still  that  contemplated  those  cases  only  where 
there  were  one  set  of  persons  to  complain  and  another  to 
adjudicate,  that  is  to  say,  churchwardens  and  overseers^ 
contradistinguished  from  justices,  who  are  to  hear  and 
determine  a  complaint.  It  never  contemplated  the  case 
of  a  justice  being  an  overseer,  and  hearing  and  deter- 
mining his  own  complaint. 


Order  of  Sessions  quashed. 


470                       *  CASES  IN  TH£  KINo's  BENCH, 

1827  

v^^^^  The  King  r.  The  Inhabitants  of  Ramsgate. 

Under  6  Geo.    JdY  an  order  of  two  jugtices,  George  Sweetman,  Sarak 

4  c.  57  00  S6t-     .        .  .  . 

dement  can  be  ^^^  wife,  and  their  two  children,  were  removed  from  the 
acquired  bj  parish  of  Rumsgote,  in  the  J$le  of  Thanet,  in  the  county 
mentyonleas      of  Kent,  to  the  parish  of  St,  Lawrence,  in  the  Isle  of 

fortbeleraof  ^^^^'  ^^  ^^^  ^^^®  county.     On  appei4>  the  session 

one  whole  year  quashed  the  order,  suli^ect  to  the  opinioB  of  this  Court 

at  the  least,  ^1      r  n 

whatever  iti      "PO°  ^^^  following  case  :— 

amount,  is  Iq  the  month  of  April,  1825,  Sarak  Stoeeinutn,  the 

wife  of  the  pauper,  (the  pauper  himself  being  of  unsound 
mind,)  hired  of  Robert  Croft,  Esq.  a  house  in  the  parish 
of  St.Lawrencey  for  one  year,  at  a  rent  of  15/.  per  annum, 
payable  quarterly. 

The  pauper  and  his  family  occupied  the  house  for  the 
year,  and  the  pauper's  wife  paid  the  sum  of  6/.  I5f. 
towards  the  rent.  Soon  after  the  expiration  of  the  year, 
the  landlord  distrained  upon  the  pauper's  goods  for  the 
rent  remaining  due,  and  received  under  such  distress,  after 
payment  of  the  expenses  thereof,  the  sum  of  4/.  lls.dd^ 
making  the  total  rent  received  amount  to  11/.  I2s.6d. 

Bollandf  in  support  of  the  order  of  sessions.  The  pau« 
per  did  not  acquire  a  settlement  by  renting  a  tenemeot 
in  the  parish  of  ^S^  Lawrence,  because  the  whole  year*8 
rent  was  not  paid.  Before  the  59  Geo.  3,  c.  60,  the 
coming  to  settle  and  residing  forty  days  on  a  tenement  of 
the  annual  value  of  10/.  conferred  a  settlement,  whether 
the  rent  was  paid  or  not.  That  statute  required,  amongst 
other  things,  that  the  rent  should  be  paid  for  the  term  of 
one  whole  year.  But  that  statute  applied  only  to  settle- 
ments by  renting  tenements,  and  did  not  abrogate  the  old 
law,  under  which  a  settlement  might  be  acquired  by 
paying  parochial  rates  and  taxes  in  respect  of  a  tenemeot 
of  the  annual  value  of  10/. ;  so  that  it  continued  neces- 
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sary  to  prove  the  value  of  the  tenement,  which  gave  rise 

to  expensive  litigation.    To  remedy  this  evil,  the  6  Geo.  4,     j^^  rTwo 

C.57,  which  took  effect  from  the22d  of  June,  1825,  was  v. 

passed,  and  the  second  section  of  that  statute  enacts^ 

*'  that  no  person  shall  acquire  a  settlement  in  any  parish* 

&c.  by  reason  of  settling  upon,  renting,  or  paying  pare* 

chial  rates  for  any  tenement,  unless  such  tenement  shall 

consist  of  a  separate  and  distinct  dwelling  house  or 

buildiogi  or  of  land,  or  of  both,  bona  fide  rented  by  such 

person  in  such  parish.  Sec,  at  and  for  the  sum  of  10/.  a 

year  at  th^  least,  for  the  term  of  one  whole  year;  nor 

unless  such  house  or  building,  or  land,  shall  be  occupied 

under  such  yearly  hiring,  and  the  rent  for  the  same,  to 

the  amount  of  10/.  actually  paid,  for  the  term  of  one 

whole  year  at  the  least.*'     Now,  the  concluding  words, 

"  for  the  term  of  one  whole  year  at  the  least,"  must  be 

construed  as  applying  to  both  branches  of  the  sentence* 

and  as  regulating,  therefore,  the  payment  of  the  rent,  as 

well  as  the  occupation  of  the  tenement.    The  words 

''  to  the  amount  of  10/."  may  admit  of  an  argument  the 

other  way;  but  their  true  import  seems  to  be  only,  that 

the  yearly  rent  must  be  10/.  at  the  least,  and  so  con* 

strued  they  leave  the  section  a  positive  enactment,  that 

the  rent  for  the  term  of  one  whole  year,  whatever  its 

amount  may  be,  shall  be  paid,  in  order  to  entitle  the 

occupier  to  a  setlement. 

F.  Pollock,  contrd.  The  construction  contended  for 
on  the  other  side  would  make  a  dead  letter  of  the  most 
important  proviso  in  the  present  statute,  6  Geo.  4,  c.  57. 
The  former  statute,  59  Geo.  S,  c.  50,  did  require  pay- 
ment of  one  year's  entire  rent,  whatever  its  amount 
might  be.  From  thence  followed  this  equally  absurd 
and  unjust  consequence,  that  one  person  renting  pre^* 
mises  at  1000/.  a  year,  and  paying  999/*  of  his  rent,  could 
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not  acquire  a  settlement,  while  another  renting  a  teue- 
ment  at  only  IQ/.  a  year,  and  paying  that  10/.  rent,  did 
17.  acquire  a  settlement.     One  of  the  objects  in  passing  the 

AMsoATE.    present  act  of  parliament  was  to  remedy  this  evil.    It  is  '[ 
well  known  that  such  wds  the  intention  of  the  legislature; 
the  only  question  is  whether  they  have  adopted  words 
clearly  expressive  of  their  intention.    M^^  the  present  1 
statute  repeals  the  former,  and  ther^  is  a  marked  and  J 
important  difference  in  the  language  of  the  tw|y  as  re-    . 
gards  the  payment  of  rent.     The  59  Geo.  3j^c.  50,  re- 
quired that  the  rent  should  be  actually  paid.     The  6 
Geo.  4,  c.  57,  requires  that  the  rent,  to  the  amount  of  10/. 
shall  be  actually  paid.     Those  are  words  of  limitation; 
they  are  here  introduced  for  the  first  time;  those  whoso    I 
introduced  them  must  have  had  a  meaning  under  them;    | 
and  what  meaning  could  they  have,  except  that  the  pay- 
ment of  rent  to  the  amount  of  10/.,  in  respect  of  one    i 
year*s  occupation,   should   be   sufficient,   although  the 
amount  of  the  rent  reserved  might  exceed  10/.  ?    The    j 
only  mode  of  giving  a  reasonable  construction  to  this 
enactment  seems  to  be,  to  read  the  words  *'  and  the  rent 
for  the  same  to  the  amount  of  10/.  actually  paid,"  as  if 
they  were  in  a  parenthesis,  and  then  the  construction 
will  be,  that  in  order  to  acquire  a  settlement,  although 
the  tenement  must  be  occupied  for  a  year,  the  payment 
of  rent  to  the  amount  of  10/.  will  be  sufficient;  which 
will  be  the  more  reasonable,  because  then  the  acquiring 
of  a  settlement  will  depend,  as  it  ought,  upon  the  ability 
of  the  party  to  pay  a  certain  limited  sum. 

Bay  LEY,  J. — It  is  very  desirable  in  all  cases  to  adhere 
to  the  words  of  an  act  of  parliament,  giving  to  them  that 
meaning  which  they  naturally  bear  in  the  order  in  which 
they  are  placed.  The  statute  59  Geo.  3,  c.  50,  enacts, 
*'  that  no  person  shall  acquire  a  settlement  in  any  parish^ 
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&c.  by  reason  of  his  dwelling  for  forty  days  in  any  tene-        1827. 
ment  rented  by  such  person,  unless  such  tenement  shall 
consist  of  a  house  or  building  within  such  parish.  Sec.  v. 

being  a  separate  and  distinct  dwelling-house  or  building,     Ramsgate. 
or  of  land  within  such  parish.  Sic,  or  of  both,  bonajide 
hired  by  such  person,  at  and  for  the  sum  of  10/.  a  year 
at  the  least,  forg^e  term  of  one  whole  year ;  nor  unless 
such  house  or^iiilding  shall  be  held,  and  such  land 
occupied,  and  the  rent  for  the  same  actually  paid,  for  the 
term  of  one  whole  year  at  the  least,  by  the  person  hiring ' 
the  same.^    That  statute,  therefore,  required  that  the 
rent  (whatever  its  amount  might  be)  should  be  paid  for 
the  term  of  one  whole  year.     But  as  that  statute  applied 
only  to  settlements  which  might  be  gained  by  reason  of 
the  renting  of  a  tenement,  a  settlement  might  still  be 
gained  by  paying  parochial  rates  in  respect  of  a  tenement 
of  the  annual  value  of  10/.  without  complying  with  the 
requisites  of  that  statute ;  and  that  was  the  cause  of 
much  litigation.    The  statute  6  Geo.  4,  c.  57,  was  passed 
to  remedy  that  inconvenience ;  and  it  recites,  that  the 
settlement  of  the  poor  had  in  some  instances  been  made 
to  depend  upon  the  annual  value  of  tenements  which 
they  might  have  rented,  or  upon  the  annual  value  of 
tenements  in  virtue  of  which  they  had  paid  parochial 
rates ;  and  that  the  ascertaining  such  value  in  such  re- 
spective cases  had  given  rise  to  very  expensive  litigation ; 
and  that  doubts  had  been  entertained  whether  the  act  of 
59  Geo.  3,  c.  50,  had  been  effectual  for  the  purpose  of 
altering  the  law  in  respect  of  the  necessity  of  proving  the 
annual  value  of  tenements  so  rented ;  and  that  it  was 
eatpedient  that  further  provision  should  be  made  relating 
thereto."     It  then  repeals  the  former  statute,  and  enacts, 
**  that  no  person  shall  acquire  a  settlement  in  any  parish, 
8lc.,  by  reason  of  settling  upon,  renting,  or  paying  paro- 
chial rates  for  any  tenement,  not  being  his  own  property, 
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unless  such  tenement  shall  consist  of  a  separate  and 
JT^*^       distinct  dwelling-house  or  building,  or  of  land,  or  of 
V.  both,  bona  fide  rented  by  such  person,  in  such  parish.  Sec., 

at  and  for  the  sum  of  10/.  a  year  at  the  least,  for  the 
term  of  one  whole  year;  nor  unless  such  house  or  build- 
ing, or  land,  shall  be  occupied  under  such  yearly  hiring, 
and  the  rent  for  the  same,  to  the  amount  of  10/.  actually 
paid,  for  the  term  of  one  whole  year  at  the  least."  It 
is  very  material  to  observe  the  situation  of  the  words 
*'  for  the  term  of  one  whole  year  at  the  least/'  They 
are  the  concluding  words  of  a  sentence,  and  must  be  read, 
according  to  the  true  rule  of  grammatical  construction, 
as  applying  to  both  branches  of  the  sentence.  It  is  con- 
tended that  they  apply  to  the  first  branch  of  the  sentence 
only,  the  occupation  of  the  tenement,  and  that  the  words 
"  and  the  rent  for  the  same  to  the  amount  of  10/.  actually 
paid*'  should  be  read  as  if  they  were  in  a  parenthesis; 
but  I  can  find  nothing,  either  in  the  recital,  or  in  any  of 
the  previous  provisions  of  the  act,  that  warrants  me  in  so 
reading  them.  I  think  they  must  be  read  in  the  plain 
sense  attributable  to  them  in  the  order  in  which  they 
are  placed  in  the  act.  If  the  legislature  had  intended 
that  payment  of  rent  to  the  amount  of  10/.  should  be 
sufficient  for  acquiring  a  settlement,  they  should,  and  I 
cannot  help  thinking  they  would,  have  introduced  the 
words,  *'  for  the  term  of  one  whole  year  at  the  least," 
immediately  after  the  words  relating  to  the  occupation. 
I  admit  that  the  words  '*  to  the  amount  of  10/."  create 
some  difficulty,  but  I  think  that  difficulty  is  not  such  as 
to  justify  us  in  construing  them  as  if  they  were  placed 
in  an  order  different  from  that  in  which  we  find  theni' 
Taking  them  in  that  order,  their  application  cannot  be 
confined  to  the  first  branch  of  the  sentence.  The  eifect 
of  this  construction  will  certainly  be,  that  a  person  rent- 
ing premises  at  however  high  a  fent,  and  not  paying  a 
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year's  entire  rent,  will  not  acquire  a  settlement.  But 
the  other  construction  would  have  this  efFect,  that  a 
person  who  rented  premises  at  15/.  a  year,  and  held  them 
three  years,  would  acquire  a  settlement  by  paying  10/.  Ramsgate. 
on  account  of  one  year's  rent ;  and  I  cannot  think  that 
was  intended.  Upon  the  whole,  I  think  we  are  bound 
to  read  the  words  of  this  statute  in  the  sense  naturally 
belonging  to  them  in  the  order  in  which  they  are  placed, 
and  so  reading  them  I  am  of  opinion  that  the  words 
**  for  the  term  of  one  whole  year  at  the  least,"  cannot  be 
confined  to  the  first  branch  of  the  sentence,  and,  con- 
sequently, that  the  whole  rent  reserved,  whatever  its 
amount,  must  be  paid  for  the  term  of  one  whole  year  at 
the  least.  That  not  having  been  done  in  this  case,  I 
am  of  opinion  that  the  pauper  gained  no  settlement  in 
the  parish  of  St.  Lawrence,  and,  therefore,  that  the  order 
of  sessions  must  be  quashed. 

HoLROYD,  J. — I  am  of  the  same  opinion.  The  ques- 
tion is  not  without  difficulty,  but  I  think,  upon  the 
wbole^  that  the  words  **  for  the  term  of  one  whole  year 
at  the  least'*  must  be  construed  according  to  their  nature 
and  import  in  the  order  in  which  they  stand  in  the  act 
of  parliament,  and  so  construing  them,  it  seems  to  me 
that  the  entire  rent,  which  must  amount  to  10/.  a  year, 
but  which  may  exceed  that  sum,  must  be  paid  for  the 
term  of  one  whole  year  at  least,  whether  it  exceed  10/. 
or  not. 

LiTTLEDALE,  J.  Concurred. 


Order  of  Sessions  quashed  (a). 

(a)  The  decision  in  this  case  Rex  v,  Ashbt/'de-la-Hay,  2  M.  & 
Was  afterwards  conBrmed,  by  R.  21;  8  6.&C.  27;  IM.&R. 
the  whole  Court,  in  the  case  of      Mag.  Cas.  27S.    The  legislature 
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have,  however,  since  proved  that 
these  decisions  were  contrary  to 
The  King      ^Jj^j^  intention    in   passing  the 

Ramsoate.  *^*^"^  ^  ^^-  ^»  c.  5T,  for  by  a 
later  statute,  1  Will.  4,  c.  18,  it 
is  expressJy  enacted  that  a  pay- 
ment of  rent  to  the  amount  of 
10/.  shall  be  sufficient  to  confer 
a  settlement. — £d.  Ju/y,  1831. 

There  was  another  point  ar- 
gued in  this  case,  namely,  that 
part  of  the  rent  having  been  paid 
by  means  of  a  distress,  that  was 
not  a  payment  to  satisfy  the  sta- 
tute 6  Geo.  4,  c.  57;  but  as  the 
judgment  of  the  Court  did  not 
proceed  on  that  ground,  it  was 
deemed  unnecessary  to  state  the 
arguments.  It  may  be  observed, 
however,  that  the  point  does  not 
appear  (o  have  been   ever  ex> 


pressly   decided.       In    Ru  v. 
CarshaUofiy  ante^   249;   6  B.  & 
C.  93;    9  D.  &R.  132,   where 
part  of  the  rent  was  paid    bj 
means  of  a  distress,  the  point 
was    raised,    but    not   setded. 
There  the  pauper  occupied  more 
than  a  year,  but  the  rent  was 
•not  paid  imtii  after  his  death, 
and  it  was  held  that  a  paymeut 
after  his  death  by  the  means  of 
distress  and  sale  of  his  goods, 
did  not  satisfy  the  statute.    But 
it  was   admitted  in   argument, 
that  if  the  distress   had  been 
made  before  the  pauper's  death, 
the  statute  would  have  been  sub- 
stantially complied  with,    ^od 
see  Res  v.  Amplhill,  4  D.  &  R- 
447;  2  B.  &C.  847;  2D.&R. 
Mag.  Cas.  297. 


The  King  v.  Kenyon. 

A  return  to  a   XWO  magistrates  for  the  county  of  Lancaster,  by  au 

order  made  in  petty  sessions,  certi6ed  as  follows : — 

"  We  have  viewed  a  certain  public  footway  over  and 
across  the  lands  of  R.  W.  in  the  parish  of  Flixton,  begin- 
ning at,  8cc.  and  ending  at,  &c.  and  two  public  footways, 
being  branches  of  the  said  first-mentioned  footway,  one 

but  the  Court  of  ^hich  runs  from  the  east  side  of  the  said  first-men- 
will  send  it 

tioned  footway,  across  the  said  lands  of  the  said  /?.  ''• 

from,  &c.  to,  8cc.  and  the  other  runs  from  the  west  side 

of  the  said  first  mentioned  footway,  across  the  lands  of 

unnecessaiy  ^^^  said  R,  W.  from,  &c.  to,  8cc. ;  and  also  one  other 
footway  under 

65  Geo.  3,  c.68,s.2,  must  state  distinctly  tlie  parish  in  which  the  footway  lies,  must 
describe  its  length  and  breadth,  and,  semble,  must  order  it  to  be  sold  as  weU^s 
stopped  up. 


certiorari 
signed  by 
justices,  with- 
out their  de- 
scriptions as 
such,  and 
without  their 
seals,  is  bad ; 


back  to  them 
for  amend- 
ment. 
An  order  for 
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public  footway,  beginning  at,  &c.  and  running  over  and         1827. 

across  the  lands  of  the  said  12.  W.  to,  &c. ;  and  we  do 

certify,  that  the  said  several  public  footways  did,  and 

each  of  them  did  appear  to  us  to  be  unnecessary.     We      Kenyon. 

therefore,  pursuant  to  the  statute  in  that  case  made  and 

provided,  do  hereby,  at  the  said  special  sessions,  order 

the  said  footways  to  be  severally  stopped  up." 

This  order  was  confirmed  by  the  sessions  on  appeal, 
but  was  afterwards  duly  removed  into  this  Court  by  cer- 
tiorari, directed  to  the  justices  of  Lancashire,  and  a  rule 
obtained  for  quashing  it.     In  Michaelmas  term,  18^6, 

Courtenay,  in  support  of  the  order,  took  a  preliminary 
objection,  that  the  return  to  the  certiorari  was  bad,  it 
being  signed  by  four  persons,  who  did  not  describe  them- 
selves as  justices  of  Lancashire,  and  had  not  put  their 
seals  to  the  return. 

The  Court  then  suggested  that  he  should  take  a  rule 
to  shew  cause  why  the  return  to  the  certiorari  should 
not  be  quashed,  and  that  the  other  side  should  take  a 
cross  rule  for  leave  to  amend.     In  Hilary  term,  1827> 

Courtenay,  Armstrong,  and  Aglionby,  shewed  cause 
against  the  latter  rule.  The  return  is  clearly  bad,  and 
must  be  quashed,  unless  the  Court  shall  allow  an  amend- 
ment, Ashley^s  case  {a)  i  which  they  will  not  do  in  the 
present  case.  Indeed,  it  seems  very  doubtful  whether 
they  have  authority  to  do  so.  Such  amendments  are 
never  allowed,  except  where  they  are  authorised  by  some 

(a)  3  Salk.  479.    That  case  to  whom  the  certiorari  was  di- 

ooly  decided  that  a  retarn  to  a  rected,  was  bad ;  and  id  Rex  ▼. 

ctrtinrari  made,  not  by  two  jus-  PickersgUlf  Cald.  297,  it  is  said 

tices,  but  by  the  clerk  of  the  that  a  return  to  a  certiorari  need 

peace,  who  was  not  the  person  not  be  under  seal. 
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express  act  of  parliament.     Thus  the  21  Jac,  1,  c.  1:^, 
Th   K  '       expressly  provides,  that,  after  verdict,  judgment  shall  not 
V.  be  stayed  for  want  of  the  signature  of  the  sheriff  or  other 

proper  officer  to  the  return  of  the  venire  facias.    The 
subsequent  statutes  of  16  and  J  7  Car.  2,  c.  8,  9  Ann, 
c.  20,  and  5  Geo.  1,  c.  13,  give  the  power  of  making 
amendments  in  certain  other  instances,  the  inference  from 
which  is,  that  such  an  authority  is  not  inherent  in  the 
Court,  but  must  be  conferred  upon  them   by  legislative 
enactment  (a).      But    supposing    the    Court    have  the 
power,  they  will  not  have  the  inclination  to  allow  this 
amendment.    The  object  of  this  amendment  is  to  reverse 
the  judgment  of  the  Court  of  quarter  sessions,  and  Lord 
Holt^  C.  J.  said,  in  Walker  v.  Slackoe{b),  that  the  statutes 
only  authorised  amendments  in  support  of  judgments. 
In   Rex  v.  The  Mayor  of  Grampound(c),  Lord  Kenyan, 
C.  J.  said,  ^^  I  wish  that  could  be  attained  which  Lord 
Hardmcke  in  the  case  before  him  ((f)   lamented   could 
not  be  done,  namely,  ^  that  these  amendments  were  re- 
ducible to  some  certain  rules  ;*  but  there  being  no  such 
rule,  each  particular  case  must  be  left  to  the  sound  dis- 
cretion of  the  Court.     And  the  best  principle  seems  to 
be  that  on  which  Lord   llardwkke  relied  in  the  same 
case,  that  an  amendment  shall  or  shall  not  be  permitted 
to  be  made,  as  it  will  best  tend  to  the  furtherance  of 
justice :"  a  principle  which  is  not  shewn  to  apply  to  the 
present  case.     In  Rex  v.  Newton  (e),  where  the  objection 
-  to  the  return  to  a  certiorari  was  that  it  was  not  made  by 
the  proper  persons,  no  hint  of  an  amendment  was  thrown 

(a)  In  Kex  v.  The  Mayor  of  oi jeofails^  but  under  the  general 

Grampoundy  7  T.  R.  699,  which  authority  of  the  Coart." 
was  a  motion  to  amend  a  return  (6)  5  Mod.  69. 

to  a  mandamus  made  by  a  cor-  (c)  7  T.  R.  699. 

poratiou,   Lord    Kenyon,  C.   J.  {d)  Rexv,  EUamet,Rcp.iew^' 

£aid,  *^  Amendments  of  this  kind  Hardwicke,  42. 
are  not  made  under  the  statutes  (c)  Burr.  S.  C.  157. 
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out,  but  the  party  moved  to  quash  their  own  certiorari, 
which  was  done.     Rex  v.  Atkin$on{a)  will  be  relied  on     Th^^irMo 
by  the  other  side.     There  the  caption  of  an  indictment,  v. 

which  had  been  removed  into  this  Court  by  certiorari, 
was  allowed  to  be  amended;  but  that  was  upon  the 
ground  that  a  copy  only  of  the  c&ption  had  been  re- 
turned, and  that  the  amendment  would  make  the  copy 
correspond  with  the  original.  In  this  case  the  return  is 
not  a  copy,  and  there  is  really  nothing  to  amend  by.  At 
all  events,  the  return  cannot  be  taken  off  the  file  and  sent 
back  to  the  justices  :  they  must  be  brought  into  Court 
to  make  the  amendment.  Rex  v.  Franklin{b),  Rex  v. 
Serjeant  (c). 

Scarlett  and  Coltman,  contr^,  were  stopped  by  Abbott, 
C.J. and 

Per  Curiam. — We  think  we  ought  not  only  to 
permit  the  justices  to  perfect  the  return,  by  putting  their 
own  proper  descriptions  and  their  seals  to  it,  but  that  we 
ought  to  compel  them  to  do  so,  because  otherwise  we 
should  enable  them,  either  wilfully  or  by  negligence,  to 
defeat  the  process  of  this  Court. 

Rule  absolute. 

The  return  was  amended  accordingly,  and  the  suffi- 
ciency of  the  order  was  now  discussed. 

Courtenay^  Armstrongs  and  AgUonby,  in  support  of 
the  order.  Three  objections  are  taken  to  this  order. 
First,  that  the  lands  over  which  the  footways  pass  are 
not  stated  to  be  in  the  parish  of  Flixton,  Secondly,  that 
the  length  and  breadth  of  the  footways  are  not  stated. 

(a)  £.  24   Geo.  3,  1  Saund.  (b)  11  Mod.  413. 

249,  n.  (1).  (c)  1  Saund.  250,  e. 
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1827.         And,  thirdly,  that  there  ought  to  have  been  a  separate 
^■^^^^^       order  for  each  footway.     First,  the  footway  first  men- 
y,  tioued  in  the  order  is  expressly  stated  to  run  ''  over  and 

Kemton.  across  the  lands  of  R.  W.  in  the  parish  of  Flixton;*  and 
that  next  mentioned  is  stated  to  run  ''  ac^oss  the  said 
lands  of  the  mid  R.  W. ;"  so  far,  therefore,  the  order  is 
clearly  unobjectionable.  It  is  true  that  the  other  lands 
are  described  as  running  *^  across  the  lands,  (omittiDg 
the  word  saidy)  of  the  said  R.  W.;*'  but  no  other  lands 
of  R,  W.  are  mentioned  in  the  order  besides  those  which 
are  expressly  alleged  to  be  in  the  parish  of  Fiixionf 
therefore  the  Court  will  intend  that  all  the  lands  and  all 
the  footways  are  in  that  parish  ;  Rex  v.  Normantott(a), 

• 

Where  an  order  of  justices  is  doubtful,  the  Court  will 
intend  that  they  have  done  right ;  Rex  v.  Mat/field  (i). 
At  all  events  the  order  is  good  for  the  two  footways  ex- 
pressly alleged  to  be  in  the  parish.  [Bay ley ^  J.  There 
are  cases  in  which  an  order  may  be  good  in  part  and  bad 
in  part ;  but  I  think  this  is  not  one  of  them:  here  the 
validity  or  invalidity  of  the  order  as  to  one  part  may  be 
most  essential  as  to  the  residue.]  Secondly,  it  is  quite 
unnecessary  to  set  out  the  length  and  breadth  of  the 
footways.  It  can  be  of  no  advantage  to  the  public  to 
know  the  dimensions  of  a  road  that  is  stopped  up* 
Whatever  its  dimensions  are,  it  is  equally  stopped  up, 
and  the  public  have  nothing  more  to  do  with  it.  Where 
a  new  road  is  set  out  the  case  is  different ;  there  it  may 
be  necessary  to  state  the  dimensions,  in  order  that  the 
public  may  know  what  they  have  a  right  to  use ;  Dati' 
son  v.  Gill(c).  [Baylej/f  J.  The  eighteenth  form  in 
the  schedule  to  the  13  Geo.  3,  c.  78,  states  both  the 
length  and  breadth  of  the  road  stopped  up.]  But  that 
applies  only  to  cases  where  the  soil  of  the  old  road  is  to 
be  sold ;  and  the  soil  of  an  old  footway  cannot  be  sold 
(a)  Burr.  S.  C.  213.         (6)  Burr.  S.  C.  453.         (c>  1  Etot.  64. 
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either  under  the  provisions  of  that  statute  or  of  the 
55  Geo,  S,  c.  68.  The  second  section  of  the  latter  8ta« 
tute  will  be  relied  upon  as  bearing  against  the  order  on 
this  point ;  but  the  argument  will  prove  fallacious.  That 
clause  commences,  after  enumerating  highways,  bridle- 
ways, and  footways,  by  empowering  justices  at  petty 
sessions  to  divert,  turn,  and  stop  up  footways;  and  to 
divert,  turn,  stop  up  and  inclose,  se/l  and  dispose  of,  high* 
ways,  and  bridleways,  omitting  footways;  and  then  pro- 
ceeds to  enact,  that  if  it  shall  appear  to  the  justices  upon 
view  that  any  highway,  bridleway,  or  footway,  is  unne- 
cessary, they  may  make  an  order  to  stop  up,  and  sell 
and  dispose  of,  such  unnecessary  highway,  bridleway,  or 
footway.  Now  there  can  be  no  doubt  that  in  the  latter 
part  of  that  clause  the  word  '^  footway"  has  been  inserted 
by  mistake ;  for  there  can  be  no  reason  for  empowering 
the  justices  to  sell  an  old  footway  when  it  is  only  stopped 
up,  and  withholding  the  same  power  from  them  when  it 
is  diverted  and  stopped  up.  At  any  rate,  for  the  purpose 
of  this  objection,  it  ought  to  appear  upon  the  face  of 
the  order,  which  it  does  not,  that  the  public  had  a  right 
to  the  soil  of  the  footway,  so  that  there  would  be  a  sub- 
ject-matter of  sale.  Thirdly,  it  was  not  requisite  to  have 
a  separate  order  for  each  footway.  It  is  true  that  in  the 
margin  to  the  eighteenth  form  in  the  schedule  to  the 
statute  13  Geo.  3,  c.  78,  it  is  said,  "  if  there  are  more 
highways  than  one  to  be  stopped  up,  there  should  be  a 
separate  order  for  each."  It  must  also  be  admitted  that 
the  same  note  is  to  be  fouud  in  the  margin  of  the  Par- 
liament Roll.  But  still  it  cannot  be  considered  as  an 
authority  upon  the  point,  because  it  is  not  supported  by 
anything  in  the  body  of  the  statute.  There  is  no  such 
legislative  provision  to  be  found  either  in  the  13  Geo.  3, 
c.  78,  or  in  the  55  Geo,  3,  c.  68 ;  nor  does  reason  or  ex- 
pediency appear  to  make  it  necessary.      Besides,   the 
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note  itself  is  confined  to  highways:  it  does  not  mentioD 
footways:  and  still  further,  all  the  footways  in  this  case 
in  reality  constitute  but  one  footway. 

Coltman^  contrd,  was  stopped  by  the  Courts 

Bay  LEY,  J. — There  are  two  grounds  upon  which  I 
am  of  opinion  that  this  order  cannot  be  supported.  In 
the  first  place,  I  think  it  does  not  sufficiently  describe 
the  parish  in  which  some  of  the  footways  ordered  to  be 
stopped  up  lie.  Secondly,  it  does  not  in  any  degree  de- 
scribe the  length  or  breadth  of  those  footways,  or  order 
them  to  be  sold.  Now,  upon  the  first  point,  the  order 
is  notice  to  the  inhabitants  of  the  parish  that  the  footway 
is  about  to  be  stopped  up ;  that  is  a  measure  in  which 
they  are  all  more  or  less  interested.  Therefore  the  order 
ought  clearly  and  explicitly  to  describe  the  local  situation 
of  the  footway,  so  that  every  inhabitant  may  have  the 
opportunity  of  appealing  against  it,  if  he  is  so  minded. 
The  first  of  these  footways  is  described  as  running  across 
lands  of  12.  W.  in  the  parish  of  Flixton ;  the  second  as 
running  across  the  said  lands  of  the  said  R.  W. ;  and, 
though  the  parish  is  there  omitted,  I  think  the  word 
''  said"  sufficiently  fixes  the  situation  of  the  lands,  and, 
consequently,  of  the  footway.  But  in  the  description  of 
the  third  and  fourth  footways,  both  the  name  of  the 
parish  itself,  and  the  word  ''  said,"  as  a  reference  to  it, 
are  dropped,  and  they  are  merely  stated  to  run  across  tk 
lands  of  R,  W,,  and  we  cannot  assume  that  the  lands  are 
the  said  lavds;  and  then  the  order  is  bad,  because  there 
is  nothing  to  shew  that  those  footways  are  in  the  parish 
of  Flixton^  As  to  the  other  objection,  I  agree  that  under 
the  13  Geo,  3,  c.  7B,  no  power  is  given  to  stop  up  any 
highway,  bridleway,  or  footway,  except  where  another  is 
substituted  for  it.     But  the  65  Geo,  3,  c.  68,  s.  2,  pro- 
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vides,  first,  for  the  case  of  substituting  a  new  way  for 
an  old  one ;  and  then  follows  the  provision  upon  which 
this  question  turns — ^^  and  also  when  it  shall  appear  upon  *  v. 
the  view  of  any  two  or  more  of  the  said  justices  of  the  I^emyon. 
peace,  that  any  public  highway,  bridleway,  or  footway, 
is  unnecessary,  it  shall  and  may  be  lawful,  by  order  of 
such  justices,  or  any  two  of  them,  to  stop  up  and  to 
sell  and  dispose  of  such  unnecessary  highway,  bridle- 
way, or  footway."  By  the  words  of  this  enactment  it  is 
clear  that  an  order  to  stop  up  a  footway  must  also  be  an 
order  to  sell ;  but  it  is  said  that  the  word  *^  footway'^  has 
been  inserted  there  by  mistake^  aud  that  the  legislature 
did  not  intend  this  power  of  sale  to  include  old  footways. 
Now,  referring  to  the  former  statute^  13  Geo*  3,  c.  78,  it 
seems  clear  to  me  that  such  was  their  intention.  It  is 
true  that  by  that  statute  no  power  was  given  to  stop  up 
an  old  footway  without  making  a  new  one ;  but  wherever 
that  was  done,  the  old  footv/ay  was  to  be  disposed  of  by 
some  mode  or  other,  though  not  by  sale ;  and  the  subse- 
quent statute  having  given  power  to  stop  up  unuecessary 
footways,  it  was  reasonable  that  the  legislature  should 
make  a  provision  for  converting  them  into  money  for  the 
use  of  the  public.  Then  if  the  justices  are  to  make  an 
order  for  stopping  up  and  selling,  it  cannot  be  good  un- 
less it  applies  to  both.  The  provision  for  each  of  those 
acts  must  be  made  at  the  same  time,  and  even  if  that 
were  not  so,  still  the  order  must  state  the  length  and 
breadth  of  the  footway  stopped  up,  in  order  that  it  may 
be  known  what  is  afterwards  to  be  sold.  For  these 
reasons  I  am  of  opinion  that  this  order  is  bad,  and  must 
be  quashed. 

HoLROYD,  J.  and  Littledale,  J.  concurred. 

Order  quashed. 
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""^^^^•^  Hughes  v.  Humphreys  and  another. 

Covenant,  b^  COVENANT.  The  declaration  stated,  that  by  a  cer- 
an  apprentice    tain  indenture  of  apprenticeship  made  between  plaintiff 

against  the       ^f  ^j^^  g^.^^    ^^^  Owen  Hushes  of  the  second  part,  and 

roaster,  for  not  .  . 

teaching  the      defendants  of  the  third  part,  defendants  did  covenant  &c., 

Plea^^at'de-  ^^  ^^^  ^'^'^  plaintilBF,  his  executors,  &c.,  that  they,  de- 
fendant did  fendants,  would  use  their  best  endeavours  to  teach  and 
the  apprentice  instruct  Owen  Hughes  in  the  business  and  profession  of 

ran  away  and  jurgery  and  pharmacy,  and  all  other  the  branches  of  the 
never  returned.         °    "^  "^  •" 

Replication,  same;  and  also  find  and  provide  for  Owen  Hughes  good, 

lai^  dav^de^*^  sufficient,  and  suitable  meat,  drink,  and  lodging,  during 

fendant  refus-  the  term  of  five  years  next  ensuing  from  the  day  of  the 

ever  to  take  ^^^^  ^^  ^^^  indenture.     Breach,  first,  that  defendants  did 

back  the  ap-  not  nor  would,  after  the  making  of  the  indenture,  use 
prentice,  and  •         ,  .  r\  tt     i 

thereby  dis-      their  best  endeavours  to  teach  and  mstruct  Owen  Hughes 

duii^ed  him.  jj^  ^^^  business  and  profession  of  surgery  and  pharmacy, 
that  theap-  during  the  said  term;  but,  on  the  contrary  thereof,  thej, 
prevbusly^n-  defendants,  afterwards,  and  after  the  making  of  the  in- 
listed  as  a  sol-  denture,  and  before  the  expiration  of  the  term,  to  wit, 
plaintiiF  never  <>"  ^^^  October,  1825,  at  &c.,  wholly  refused  then,  or  at 

requested  de-    j^py  other  time,   to  teach  and  instruct  Owen  Hushes  in 

fendant  to  .  .  . 

take  back  the    the  said  busmess   and  profession,  contrary  to  the  tenor 

^PP"^?"^®  and  elBFect,  true  intent  and  meaning  of  the  indenture, 
when  he  was  ^ 

able  to  return,  and  of  the  covenant  of  defendants.  Secondly,  that  de- 
thatToon  after  Pendants  did  not  nor  would,  after  the  making  of  the 
the  apprentice  indenture,  find  and  provide  for  Owen  Hughes  good, 
defendant  re-    sufficient,  and  suitable  meat,  drink,  and  lodging,  during 

fused,  then  or  ^he  said  term ;  but,  on  the  contrary  thereof,  afterwards, 
ever,  to  take  .  '  .  '' 

him  back,  and  to  wit,  on  8cc.,  at  Scc,  discharged  Owen  Hughes  from 
chareed  hUn      ^^^^^  employ,  and  neglected  and  then  and  there  wholly 

Demurrer.  refused,  then  or  at  any  other  time,  to  receive  him  into 
Held,  that  the    ,.  .  i*ii  •  t     r      i  •  %       c 

surrejoinder      their  employ,  or  to  find  and  provide  for  him  good,  sut- 

was  bad,  and  ficient,  and  suitable  meat,  drink,  and  lodging,  contrary  to 
no  answer  to  o    o 

the  rejoinder;  and  that  the  plea  was  good,  and  an  answer  to  the  action. 
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the  covenant  of  defendants.     Plea^  that  Owen  Hughes, 

after  the  making  of  the  indenture,  and  before  the  expi-       Huches 

ration  of  the  term,  to  wit,  on  &c.,  at  &c.,  without  the  v. 

Humphreys* 
license  or  consent  of  defendants,   or  either  of  them, 

wrongfully  deserted  from  and  left  the  service  and  employ 
of  defendants,  his  masters,  and  did  not  at  any  time  after- 
wards return  into  such  service  and  employ,  but  hath 
thence  continually  hitherto  continued  absent  therefrom; 
and  defendants  further  say,  that  they  did  continually, 
from  and  after  the  making  of  the  indenture,  until  Otx^n 
Hughes  so  deserted  and  left  the  service  and  employ  of 
defendants  as  aforesaid,  use  their  best  endeavours  to 
teach  and  instruct  Owen  Hughes  in  the  business  and  pro- 
fession of  surgery  and  pharmacy,  and  all  other  the 
branches  of  the  same ;  and  did  also,  during  all  that  time, 
find  and  provide  for  Owen  Hughes  good,  sufficient,  and 
suitable  meat,  drink,  and  lodging,  according  to  the  form 
and  effect  of  the  indenture,  and  of  the  covenant  of 
defendants  in  that  behalf.  Replication,  to  so  much  of 
the  plea  as  relates  to  the  time  upon  and  subsequent  to 
5th  October f  1825,  that  after  Owen  Hughes  so  left  the 
service  and  employ  of  defendants  as  aforesaid,  and 
during  the  term,  and  before  the  exhibiting  of  the  bill 
of  plaintiiBf  in  this  behalf,  to  wit,  on  5th  October,  1825, 
at  &c.,  defendants  wholly  refused  then,  or  at  any  other 
time,  to  receive  back  Owen  Hughes  into  their  service  or 
employ  as  such  apprentice,  or  to  use  their  best  endea- 
vours to  teach  and  instruct  Owen  Hughes  in  the  business 
and  profession  of  surgery  and  pharmacy,  and  all  other 
the  branches  of  the  same,  or  to  find  and  provide  for 
Owen  Hughes  good,  sufficient,  and  suitable  meat,  drink, 
and  lodging,  accordmg  to  the  covenant  of  defendants, 
and  thereby  then  and  there  discharged  Owen  Hughes 
from  their  service  and  employ.  Rejoinder,  that  before 
the  time  of  the  supposed  refusal  in  the  replication  to 
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18$7.        part  of  the  plea  of  defendants  mentioned,  and  before  the 
Hughes       exhibiting  of  the  bill  of  plaintiiBT  in  this  behalf,  to  wit, 
V.  on  5th  October,  1825,  Oweti  Hughes  enlisted  and  entered 

into  the  service  of  his  Majesty  as  a  common  soldier,  and 
remained  and  continued  in  the  service  of  his  Majesty  as 
such  common  soldier  for  a  long  space  of  time,  to  wit, 
hither tOy  and  was  thereby  during  all  that  time  wholly 
incapacitated  from  serving  defendants  as  such  appren- 
tice: and  defendants  further  say,  that  plaintiff  did  not 
at  any  time  after  Owen  Hughes  so  quitted  and  left  the 
service  and  employ  of  defendants  as  such  apprentice, 
and  before  Owen  Hughes  so  enlisted  as  such  soldier,  or 
at  any  other  time,  request  defendants  to  receive  back 
Owen  Hughes  into  their  service  as  such  apprentice,  when 
Owen   Hughes  was  ready  and  willing  and  capable  of 
returning  into  such  service;  nor  did  Owen  Hughes  tender 
himself  to  defendants,  or  offer  during  that  time  to  return 
into  the  service  and  employ  of  defendants  as  such  ap- 
prentice.    Surrejoinder,  that  a  little  time  after  Owen 
Hughes  so  enlisted  and  entered  into  the  service  of  his 
Majesty  as  a  common  soldier,  as  in  the  rejoinder  of 
defendants   is   in   that  behalf  alleged,   to  wit,  on  5tfa 
October,  1825,  to  wit,  at  8cc.,  defendants  refused,  then 
or  ever,  to  receive  back  Owen  Hughes  into  their  service 
and  employ  as  such  apprentice,    and  then  and  there 
wholly  discharged  Owen  Hughes  from  their  service  and 
employ  as  such  apprentice,  and  discharged  Owen  Hughes 
from  returning  or  offering  to  return,  then  or  ever,  into 
the  service  of  defendants  as  such  apprentice.     Demurrer 
and  joinder. 

W.  O.  Russell,  in  support  of  the  demurrer.  First, 
the  plea  is  good,  and  is  a  bar  to  the  action.  It  states 
a  sufficient  excuse  for  the  neglect  to  maintain  and  teach 
the  apprentice,  which  is  charged  in  the  declaration  as  a 
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breach  of  covenant  on  the  part  of  the  defendants.     The         1827. 
plaintiff  alleges  that  the  defendants  refused  to  instruct  or 
to  provide  meat^  drinks  .&.€.,  for  the  apprentice  during  v, 

the  term.  The  defendants  answer,  that  they  did  instruct  Humphreys. 
and  provide  for  the  apprentice  up  to  a  certain  time,  and 
that  then  the  apprentice  left  the  service  without  their 
consent,  and  never  returned  to  it.  Their  covenant  must 
be  considered  as  an  undertaking  to  instruct  an  appren- 
tice who  remains  in  the  service,  and  thus  renders  his 
instruction  practicable.  It  is  impracticable  to  instruct 
or  provide  for  an  apprentice  who  runs  away  from  the 
service,  therefore  his  absence  is  a  good  excuse  for  the 
non-performance  of  the  covenant.  Secondly,  the  sur- 
rejoinder is  bad.  It  does  not  traverse  or  avoid  any  of 
the  facts  alleged  in  the  rejoinder,  and  those  facts  are  an 
answer  to  the  replication.  The  replication  states,  that 
the  defendants,  on  the  5th  of  October,  1825,  refused  to 
receive  back  the  apprentice  into  their  employ,  and 
thereby  discharged  him.  The  rejoinder  shews,  that 
before  that  time  the  apprentice  had  enlisted,  and  had 
become  incapacitated  from  serving  the  defendants ;  and 
that  he  in  fact  never  returned,  or  offered  to  return,  into 
the  service.  That,  according  to  the  dictum  of  Bay  ley,  J., 
in  Winstone  v.  Linn  (a),  is  a  sufficient  excuse  for  not 
giving  instruction,  &c.,  during  the  term  for  which  the 
apprentice  was  bound;  and  Ciiff\.  Browne  {b)  is  also 
an  authority  to  the  same  effect.  That  being  so,  the  sur- 
rejoinder is  bad  for  not  traversing  or  avoiding  the  facts 
stated  in  the  rejoinder. 

Rumball,  contr^.  First,  the  surrejoinder  answers  the 
rejoinder.  It  states,  that  on  a  certain  day  the  defend- 
ants wholly  discharged  the  apprentice  from  returning,  or 

(a)  2  D.  &  R.  474;  1  B.  &  C.  467 ;        (6)  5  Price,  297. 
1  D.  &  R.  Mag.  Cas.  337. 
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oifering  to  return,  into  their  service.     That  operates  as  a 
Hughes       continuing  refusal  to  take  back  the  apprentice,  extend- 
V-  ing  over  the  whole  of  the  residue  of  the  term  mentioned 
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in  the  indenture,  and  the  fact  of  the  apprentice  being 
afterwards  incapacitated  from  returning  was  quite  imma- 
terial.    If  his  disability  had  been  removed  the  very  nest 
day,  he  would  still  have  continued  discharged  from  the 
service  of  the  defendants.    If  the  surrejoinder  had  alleged 
only  a  refusal  to  take  back  the  apprentice,  it  might  have 
been  necessary  to  aver  a  willingness  and  offer  to  return, 
Co.  Litt.  Q07,  Rawsthome  v.  Johfis(m(a);  but  the  allega- 
tion that  the  defendants  wholly  discharged  the  apprentice 
from  their  service^  renders  an  offer  to  return  unneces- 
sary, and  a  disability  of  returning  immaterial ;  1  Roll, 
Abr.  453,  N.  pi.  5,  Jones  s.Barkley  (6).    IBayley,  J.  It 
is  laid  down  in  Co.  Litt.  22\,  that  if  there  be  a  feoff- 
ment upon  condition  to  be  performed  before  a  certain 
day,  and  the  feoffee  incur  a  disability,  the  condition  is 
broken,  and  the  feoffor  may  re-enter,  although  the  dis- 
ability may  be  removed  before  the  day.]     Secondly,  the 
plea  is  clearly  bad;  it  contains  no  sufficient  answer  to 
the  declaration.     There  are  two  breaches  of  covenant 
assigned,  the  neglecting  to  instruct  the  apprentice,  and 
the  neglecting  to  provide  necessaries  for  him;  and  neither 
of  these  is  traversed.     The  absence  of  the  apprentice  is 
not,  in  point  of  law,  an  excuse  for  the  non-performance 
of  the  covenant,  because  the  law  implies  a  covenant  on 
the  part  of  the  master  that  the  apprentice  shall  remain 
with  him  and  receive  instruction ;  and  where  a  party 
covenants  that  something  shall  be  done  or  accepted  by  a 
third  person,  he  is  liable  to  an  action  for  the  refusal 
of  such  third  person  to  do  or  accept  the  act;  Com.  Dig* 
Covenant,  (L.  14);  Bro.  Abr.  Condition,  pi.  4;  Lamb*s 

(rt)  1  East,  202.  (6)  2  Dougl.  684. 
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case  (a) ;  Doughty  v.  Neal  (6) ;  Ilesketh  v.  Gray  (c) ; 
Worsley  v.  Wood(d).  It  is  true  that  in  those  cases 
the  act  was  to  be  done  to  or  accepted  by  a  stranger,  v. 

and  therefore  they  might  be  distinguishable  from  the 
present  case,  if  there  was  any  thing  here  to  shew  that  the 
apprentice  was  a  party  to  the  indenture.  But  there  is 
nothing  to  shew  that  he  was  either  party  or  privy  to  the 
indenture ;  no  such  averment  appears  upon  any  part  of 
the  record ;  and  in  the  absence  of  such  an  averment,  the 
fact  cannot  be  presumed :  Hollingworth  v.  j4scue  (e). 
Moor  v.  Jones  (f),  Ashmore  v.  Ripley  (g).  In  Branch  v. 
Ewington  (A),  and  Cuming  v.  Hili(i),  the  latter  of  which 
comes  very  near  the  present  case,  it  was  held,  that  a 
father,  who  had  covenanted  that  his  son  should  serve  as 
an  apprentice,  was  not  exonerated  by  the  refusal  of  the 
son,  although  the  latter  was  a  party  to  the  indenture. 
Here  the  justice  of  the  case  is  clearly  and  strongly  with 
the  plaintiff;  for  he,  as  the  father  of  the  apprentice, 
and  a  party  to  the  indenture,  can  neither  release  himself 
from  his  covenants,  nor  compel  the  apprentice  to  return 
to  his  service:  whereas  the  defendants,  as  the  masters, 
have  ample  powers  given  to  them  by  the  law,  under 
which  they  may  either  compel  the  apprentice  to  return 
to  bis  duty,  or  procure  the  indenture  to  be  cancelled. 

Bay  LEY,  J. — I  fully  concur  in  the  principle,  that 
where  a  covenant  is  made  that  a  stranger  shall  do  or 
accept  particular  acts,  that  covenant  must  be  performed 
at  the  peril  and  risk  of  the  covenantor.  But  the  first 
question  in  this  case  is,  have  the  defendants  covenanted 

(a)  5  Co.  Rep.  24.  (/)  2  Ld.  Raym.  1541. 

(6)  1  Saund.  216.  (g)  Cro.  Jac.  420. 

(r)  Sayer,  185.  (h)  Dougl.  518. 

Id)  6  T.  R.  7 10.  (0  3  B.  &  A.  59. 
(e)  Cro.  Eliz.  355. 
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4l32t.        f6r  the  performance  of  those  acts  on  the  part  of  the 
^^^      apprentice^  the  non'^performeooe  of  which  il  assigided  is 
1^.  a  breach  of  covenant?    That  question  Can  only  be  an« 

ilt7ii^bftt:n.  Jeered  by  looking  at  the  nature  of  the  instruinent,  the 
relation  of  the  parties,  and  the  language  which  they  hare 
adopted  in  the  transaction.  The  declaration  deecriba 
the  ii^struittent  as  an  indenture  of  apprenticeship,  made 
between  the  plaintiff  of  the  first  part,  the  apprentice  of 
the  second,  and  the  defendants  of  the  third;  but  tk 
only  covenant  it  sets  out  is  one  upon  the  part  of  th^ 
defendants,  to  instruct  and  provide  for  the  apprentice. 
Now  it  is  usaal>  i^  indentures  of  apprenticeship,  to  fiad 
aome  third  party  who  ri^ceives  covenants  for  the  benefit 
iDf  the  apprentic^^  and  iMtkes  covenants  for  hiai.  The 
l^se  of  Branch  v.  Emngton{a)  shews  what  the  character 
etid  situation  of  s\rch  third  party  are;  that  he  is  not  a 
Btratiger  to  the  apprentice^  but  in  a  great  degree  identified 
#rth  him.  There,  the  parties  to  the  indenture  weite  the 
Hiaster,  the  appfentic^,  and  his  father.  They  ali  entered 
itato  covenants — the  n^aster  to  teach,  the  apprentice  te 
eerve,  and  the  father  to  find  clothing — and  each  party 
bound  himself  to  the  other  for  the  performance  of  til 
%he  covenants  in  the  indenture.  The  apprentice  having 
broken  his  co%'enant,  the  father  was  sued  and  hefd  liable. 
Why?  Might  it  not  have  been  said  in  answer  to  that 
action,  as  it  is  said  in  support  of  this,  that  the  master 
had  impliedly  covenanted  to  compel  the  apprentice  to 
stay  and  serve,  if  that  were  the  true  meaning  of  l^e 
itidentnre?  The  argument  would  equally  apply  to  boHi 
cases,  but  no  such  argument  was  urged  there.  The 
plea  in  this  case  is  in  substance  this: — "  I  did  perform 
my  covenants  so  long  as  the  apprerrtice  gave  me  the 
opportunity  of  doing  so."  It  therefore  answers  Ae 
alleged  breaches  of  covenant  up  to  the  time  of  the  tf 

(a)  Dougl.  518. 
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jH-eatiee  quitting  tb^  »ervice^  apd  eibcu^es  ibavi  «Aer  (bit        UMl. 
time.    Then  the  questioa  is.  w1k>  cQveoaQtad  to  compd       „  ^^^^ 
the  apprentice  to  reioaia  and  serve  f    If  the  wasters  sq  9. 

coveaaoted,  Ike  statement  in  tlaeir  plea  is  no  excuse;  ^^^^^^9^^- 
tf  they  did  not>  it  is«  Upon  this  case,  as  disclosed  upgo 
the  pleadings,  I  am  of  opinion  that  the  masters  did  not  so 
covenant,  and  that  consequently  they  are  not  liable  for 
the  alleged  Boa-performance  of  their  coveaaats  to  iastnict 
sod  provide  for  the  aipprentace.  Thea  if  the  plea  is 
food,  as  X  think  it  is,  it  follows  that  xbe  aubsequeat 
pleadings  are  bad.  The  repUcatioa  states  a  refusal  by 
Ibe  defeadaato  to  take  back  the  appreatice^  and  avers 
that  ifaey  ihent^  wholly  discharged  bipai  ft'om  their  ser*- 
vice»  The  defendants  rejoin,  that  the  appreatice  had 
eootraoted  another  Miatioa,  which  disabled  him  bom 
BatAiraiog  to  their  aervice.  la  aaswei'  to  that»  aad  ia 
ei4er  to  ^ader  the  defeadaaAs  liable  for  aot  talu^g  >tbe 
appreatice  back^  at  aH  eveate  aa  offer  to  return  sbn^uU 
have  been  alleged;  bal  the  Mwrejoiader  contains  ao  sacb 
allegation.  For  these  reasons  I  am  of  0(>imi>a  tha^  the 
defendants  are  entitled  to  judgment. 

HoLROYD,  J.— ^It  seems  to  me  that  the  plea  in  this 
case  is  good,  and  that  the  subsequent  pleadings  to  avoid 
it  are  bad.  If  so,  the  defendants  are  entitled  to  judg- 
ment. I  assent  to  the  principle  laid  down  in  the  cases 
which  have  been  cited,  as  regards  ^  performance  of 
covenants  to  or  by  strangers;  but  they  do  not  apply 
here,  for  the  apprentice  in  this  case  was  not  a  stranger. 
It  is  not,  indeed,  averred  that  the  plaintiff  and  the 
apprentice  executed  the  indenture,  but  they  are  stated 
to  be  parties  to  it.  In  an  indenture  of  apprenticeship 
the  master  and  the  apprentice  stand  in  different  and 
opposite  situations,  and  there  is  generally  a  third  party 
who  covenants  on  behalf  of  the  apprentice.    The  master 
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does  not  covenant  that  the  apprentice  shall  remain  in 
his  service,  or  receive  his  instructions ;  the  fair  effect  of 
V.  the  indenture  is,  that  the  master  shall  use  his  best  endea- 

vours  to  give  mstruction,  and  the  apprentice  covenants, 
either  by  himself  or  by  a  third  person,  to  receive  that 
instruction. 


LiTTLEDALE,  J. — I  am  of  the  same  opinion.  The 
contract  made  by  the  defendants  was,  that  they  would 
use  their  best  endeavours  to  instruct  the  apprentice;  and 
when  the  apprentice  absented  himself,  he  made  it  impos- 
sible for  them  to  perform  that  contract.  It  is  argued  that 
the  absence  of  the  apprentice  is  no  excuse,  because  he 
is  a  stranger  to  the  contract.  It  is  true  there  is  no 
averment  that  be  executed  the  indenture,  and  in  some 
respects,  therefore,  he  may  be  considered  as  a  stranger, 
but  not  as  regards  the  present  question;  and  I  think 
he  is  so  far  identified  with  the  plaintiff,  that  bis  default 
is  the  default  of  the  plaintiff,  and  furnishes,  therefore,  an 
answer  to  the  action. 

Judgment  for  the  defendants. 
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MEMORANDA. 

In  the  course  of  last  term,  Mr.  Serjeant  Basanquet  took 
his  seat  within  the  bar  as  King's  Serjeant;  and  on  the 
first  day  of  this  term,  the  following  gentlemen  took  their 
seats  within  the  bar : — 

Serjeants  I'addy,  Cross  and  Wilde,  as  King's  Serjeants. 

Henry  Brougham,  of  LincoliCs  Inn,  Esq.,  to  whom  a 
patent  of  precedence  had  been  granted  to  rank  imme- 
diately after  Charles  Pepys,  Esq.,  the  latter  having  taken 
his  seat  within  the  bar  as  King's  Counsel  on  the  first  day 
of  last  Michaelmas  term. 

As  King's  Counsel,  Thomas  Crosby  Treslove,  of  Lt/i- 
coin's  Inn,  Esq. ;  George  Rose,  of  the  Inner  T*emple, 
Esq. ;  Henry  Bickersteth,  of  the  Intier  Temple,  Esq. ; 
John  Williams,  of  the  Inner  Temple,  Esq.,  John  Camp- 
bell, of  LincoMs  Inn,  Esq.;  Frederick  Pollock,  of  the 
Inner  Temple,  Esq. ;  and  Horace  Twiss,  of  the  Inner 
Temple,  Esq. 
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In  the  course  of  this  tenn,  the  following  gentlemen 
were  called  to  the  degree  of  the  coif,  viz.  Thomas  An- 
drews, Henry  Storks,  Edward  Lowes,  Edward  Lvdlow, 
Henry  Alworth  Merewether,  William  Oldnall  Russelly 
David  Francis  Jones,  John  Scriven,  Henry  John 
Stephen,  and  Charles  Carpenter  Bompas,  Esqs.  The 
first  seven  gentlemen  gave  rings  with  the  following  motto, 
"  More  majorum,"  and  the  remaining  three,  with  the 
motto  "  Lex  ratione  probatmr.^' 


1827.  The  King  v.  The  Inhabitants  of  Thornham. 

Where  a  shep-  13 Y  an  order  of  two  justices  Richard  Hammond,  la- 
herd  hired  him-   ,  O         f     1  •         -i.  «      1     .      i.  t  ..  , 

self  under  an  bourer,  Sarah  his  wife,  and  their  four  children,  were 
agreement  for    removed  from  Sedgeford  to  Thornham,  both  in  the  county 

per  ^veeKa 

and  to  have  of  Norfolk.  The  sessions,  on  appeal,  confirmed  the 
'e^esToUJ"'^'  <>rder,  subject  to  the  opinion  of  this  Court  on  the  follow- 
— Heldythatas  ing  case  :— 

of  The  contract  The  pauper,  being  a  married  man,  went  on  the  Mid- 
'l^a^'^e  sheep  summer-day,  1812,  to  live  with  Mr.  BflrsAtfm,  a  farmer, 

should  be  pas-         .  ,.         .        i  n  »  ,       *>  n*,        w 

ture  fed,  no  residmg  in  the  appellant  parish  of  Thornham,  as  his 
settlement  was  shepherd,  under  a  written  agreement,  which  was  in  the 
though  the  foHowing  words  :— "  ilprtV  28th,  181S.  Hired  Richard 
more*than^o/.  ^''^^^^rf,  shepherd, at  12s.  perweek,6tf.  perheadalamb 
a  ;rear,  and  at  dip-day,  three  weeks'  board  in  lambing,  meat  of  vio- 
been  in  fact  tuals,  and  pluck  when  he  kills  a  pig,  and  to  have  twenty-am 
pasture  feed-     ^^^^^  goiwg,  to  conie  to  his  place  at  old  Midsummer^ay 

next.  (Signed)  James  Barsham,**  The  pauper  came 
to  live  with  Mr.  Bar^am  under  this  agreement,  with 
the  ewes  and  lambs  and  his  furniture.  For  the  first 
quarter  of  a  year  he  resided  in  Mr.  Barsham*s  farm- 
hoti9e,  and  for  the  remainder  of  the  two  years  he  lived 
in  a  cottage  of  his  master's  near  the  farnri^houae,  witb 
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his  wife  and  family,  rent  free.    The  going  of  the  twen^'» 

one  ewes  was  worth  more  than  10/.  a  year.     Puring  ^ 

fortnight  or  three  weeks  of  the  first  year  the  ewes  were 

fed  oflF  Mr.  Bar$hanC%  farm  on  the  turnips  of  a  neighr    Thoehhai*. 

t>ouring  farmer,  and  during  part  of  the  second  winter 

they  were  fed  on  straw. 

'Nolan  and  MaUbyxxi  fupport  of  the  order  of  sessions, 
The  first  question  iq  this  case  is,  whether  an  agreement 
for  the  '*  going*'  of  twenty-one  ewes  is  not  an  agreement 
under  which  the  sheep  %vere  at  all  events  to  be  fed  op 
the  growing  produce  of  the  master's  farm  \  and,  secondly, 
whether,  supposing  the  growing  produce  might  be,  an^ 
in  point  of  fact  wa$  taken,  that  is  not  substantially  a 
contract  that  the  sheep  should  be  fed  on  the  farm.  With 
respect  to  the  first  point,  there  are  authorities  to  shew, 
that  the  term  "  going"  means  that  the  sheep  should  *'  go 
pn  the  farm,"  and  is  to  be  understood  as  equivalent  to 
grazing,  in  contra-distinction  to  dry  feeding  or  foddering 
in  the  yard.  The  term  has  the  same  meaning  as  ft 
**  gate/'  and  it  has  been  held  that  a  "  cattle  gate"  in  a 
stinted  pasture  is  a  tenement  sufficient  to  confer  a  settle- 
meat.  IRex  V.  Whixley  (a).  Rex  v.  Tolpuddie(Jb).  Th^ 
case  of  Rex  v.  Dersingkam  (c)  is  still  stronger,  for  there 
it  was  held  that  a  right  of  common  in  gross  was  a  tene- 
ment within  the  statute.  That  was  a  **  going  of  ciit^le 
on  the  common,"  and  in  that  sense  the  word  "  going" 
fx  vi  termini  means  a  certain  portion  of  the  growing 
produce,  In  this  case,  \\  was  not  even  optional  with  the 
master  to  have  the  sheep  fed  anywhere  else  but  upon  his 
own  land.  [Bayley,  J.  Might  be  not  have  foddered 
them  with  hay  not  grown  upon  his  own  land  i)  Th^ 
term  "  going"  has  a  definite  meaning  in  the  law,  and 

(fl)  1  T.  R.  137.         (h)  4  T.  R.  671.        (c)  T  T.  E.  671 
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means  going  upon  the  farm  and  to  be  fed  upon  the  pas- 
ture. [Littledale,  J.  The  sessions  have  not  found  that 
by  **  going'*  it  was  meant  that  the  sheep  were  to  be  fed 
on  pasture.]  In  Rex  v.  Benniworth  {a)  the  cow  was  to  be 
fed  on  the  master's  land,  but  that  did  not  necessarily 
shew  that  the  animal  was  to  be  pasture  fed,  or  fed  upon  the 
growing  produce  of  the  master's  land,  but  yet  the  Court 
drew  that  conclusion  from  all  the  circumstances  of  the 
case.  So  in  Rex  v.  Cherry  Willingham  (6)  the  same 
construction  was  put  upon  the  contract.  The  case  of 
Rex  V.  BardweU{c)  was  decided  upon  the  ground  ex- 
pressly that  the  sheep  should  be  pasture  fed,  and,  there- 
fore, the  meaning  of  the  term  ''  going"  was  not  brought 
under  consideration.  Secondly,  assuming  that  the  con- 
tract between  these  parties  did  not  give  an  absolute 
interest  in  the  growing  produce  of  the  master's  land,  yet 
if,  under  the  contract,  there  might  be  a  right  to  take 
growing  produce^  and  if  this  was  in  fact  enjoyed  for  more 
than  forty  days,  it  is  sufficient  to  confer  a  settlement. 
Under  this  agreement  it  was  clearly  competent  to  the 
master  to  feed  the  sheep  forty  days  on  the  pasture ;  and, 
therefore,  it  may  be  considered  as  an  optional  agreement, 
the  giving  an  alternative  either  for  the  going  on  the  land 
itself  or  for  the  feeding  in  the  farm-yard.  There  is  no 
doubt  that  if  the  agreement  had  been  in  terms  drawn  up 
in  the  alternative,  and  the  master  had  fed  the  sheep  on 
growing  produce  for  forty  days,  it  would  have  been 
sufficient  to  have  conferred  a  settlement,  and  so  it 
would  have  been  sufficient,  if,  at  the  master's  option, 
they  were  fed  all  the  time,  except  for  forty  days,  in  the 
farm-yard.  The  cases  of  Rex  v.  Fillongley  (d),  and  Rex 
v.  Minster  (e)  are   authorities   to   shew   that   such   an 


(c)  Ante,  vol.  n,  319. 
(6)  Ante,  vol.  i.  472. 
(r)  Ante,  vol.  ii.  53. 


((£)  1  T.  R.  458. 
(c)  3  M.  &  S.  276. 
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optional  agreement,  if  acted  upon,  would  be  sufficient  to 
confer  a  settlement. 

Marryat  and  Wightman,  contrd,  were  stopped  by  the 
Court. 

Bay  LEY,  J. — This    appears    to    me   to   be  a  very 
plain  case.      If  the   sessions    had    intended    that  the 
word    *'  going"  had   the    meaning    which    has    been 
ascribed  to  it  to  day,  we  should   probably  have  pro- 
nounced a  different  opinion  from  that  which  we  are  now 
called  upon  to  deliver.    They  should  have  told  us  what 
was  the  meaning  of  the  parties  at  the  time  the  contract 
was  entered  into,  or  what  was  the  understanding  or  in- 
terpretation of  the  word  ''  going"  in  that  part  of  the 
country.     I  think  the  fair  meaning  of  the  word  '*  going" 
is,  that  the  pauper's  twenty-one  ewes  were  to  be  with, 
and  to  go  with  his  master's  flock,  and  were  to  be  fed  from 
time  to  time  upon  growing  produce,  or  upon  hay,  or 
upon  turnips,  as  his  master's  flock  was.     Without  any 
explanation  given  to  us,  as  to  the  meaning  of  the  word 
"  going,"  as  understood  in  the  part  of  the  country  where 
the  agreement  was  entered  into,  we  must  understand  it 
in  that  sense  in  which  it  is  usually  understood.    It  appears 
to  roe,  therefore,  that  the  word  "  going"  does  not  neces- 
sarily mean  feeding  upon  the  growing  produce  of  the 
land,  and  consequently  that  the  pauper  has  not»gained  a 
settlement  by  a  tenement  of  10/.  a  year.     In  order  to 
make  out  a  settlement  of  this  kind,  it  must  be  part  of 
the  bargain  itself,  that  the  sheep  shall  be  fed  to  the 
extent  of  10/.  a  year,  out  of  the  growing  produce  of  the 
land^  and  if  it  does   not  stipulate  that  they   shall   be 
so  fed,  the  mere  circumstance  of  their  being  in  fact  so 
fed  out  of  the  growing  produce  of  the  land  to  the  extent 
of  10/.  a  year,  will  not  confer  a  settlement.     The  authori- 
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tieg  go  to  ahew  that  this  must  be  part  of  the  original 
bargain.     I  find  this  laid  down  in  a  text  book,  in  verj 
^,  extensive  use,  published  by  a  gentleman  who  has  fa- 

TuoxNBAif.  your^d  the  world  with  a  valuable  work  upon  the  poor 
laws  (a),  and  he  cites  as  authorities  to  this  effect.  Rex  v. 
Bardwell  (6),  Rex  v.  Tisbury  (c),  and  Rex  v.  Darley 
Abbey  {d).  In  this  last  case  it  was  solemnly  determined 
that  it  must  be  part  of  the  contract  that  the  cattle  should 
be  pasture  fed.  So  also  the  case  of  Rex  v.  Oswald 
Twissle  (e)  it  was  determined  that  the  contract  must  be 
to  feed  the  cattle  with  the  growing  produce  of  the  land. 
In  that  case,  the  pauper  rented  the  milk  of  a  cow  by  tbe 
year.  The  keep  of  the  animal  might  be,  and  was  in  fact, 
by  pasture  feeding,  but  it  was  held  that  inasmuch  as  it 
did  not  appear  to  be  made  matter  of  bargain  that  she 
should  be  pasture  fed,  hiring  her  milk  was  not  necesgarily 
taking  a  tenement  of  10/.  a  year^  and,  consequently,  did 
not  confer  a  settlement.  In  the  case  of  Rex  v,  Sutton  St» 
Edmunds  (f)  the  terms  of  the  bargain  were,  that  the 
master  was  either  to  find  tbe  pauper  two  cows,  or  tbe 
pauper  was  at  liberty  to  provide  himself  with  two,  and 
feed  them  on  his  master's  farm  during  the  year,  and  in 
that  case,  Abbott,  C'  J.  said,  "In  the  case  of  JZeorv. 
Oswald  Twissle  the  contract  was  for  tbe  feed  of  a  cow, 
without  saying  on  the  farm,  and  inasmuch  as  it  did  not 
appear  that  the  cow  was  to  be  pasture  fed,  the  Court 
held  that  no  settlement  was  gained,  and  quashed  tbe 
order.  In  the  case  then  at  bar,  he  observed  the  contract 
was  not  for  the  growing  produce,  and  he  added  that  in 

(«)  Mr.  Nolans  Treatise  upon  {d)  14  Eaal,  280. 

the  Poor  Laws,  vol.  ii.  pp.  19,  20.  (e)  Cited  in  Rex  v.  Sutfim  Si- 

(6)  Ante,  vol.  ii.  53.  Edmunds,  ante,  vol.  i.  4M. 

(c)  Mic  43  Geo.  3,  cited  in  (f)  Ante,  vol.  i.  494. 
JUr  V.  Dorl^  AhUig/f  U  Ea^ 
980. 
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Rex  V.  Oswaid  Twissle  the  attention  of  the  Coart  had 
been  called  to  the  distinction  between  taking  the  growing     xbs  Kixa 
crop/and  the  severed  crop,  it  being  found  in  Rexy^*  SuU  ^' 

ton  St,  Edmunds  that  the  growing  crop  was  less  than  the 
value  of  10/.  He  thought  that  no  setdement  was  gained. 
Of  this  opinion  were  the  other  judges,  and  the  Court 
determined  that  the  contract  must  be  to  feed  the  cattle 
with  the  growing  produce  of  the  land  in  order  to  confer 
a  settlement.  In  the  cases  dted  and  relied  upon  by  Mr. 
NolaUf  the  contracts  were,  that  the  feeding  was  to  be 
upon  the  growing  produce  of  a  particular  piece  of  land. 
Such  was  the  case  of  the  ''  cattle  gate,^  which  imports^ 
in  the  north  of  England,  the  going  of  cattle  upon  a  par- 
ticular piece  of  land,  there  to  be  fed  on  the  growing  pro- 
duce of  that  land.  In  the  case  of  Rex  v.  Dersinghanif 
the  agreement  was  for  the  going  of  three  heads  of  cattle 
on  the  common.  That  necessarily  meant  going  and 
feeding  on  the  grovnng  produce  of  the  common.  That 
gave  a  dear  right  that  the  cattle  should  be  pasture  fed ; 
and,  consequently,  if  the  pasture  was  worth  10/.  a  year, 
it  would  confer  a  settlement.  In  the  present  case,  look- 
ing at  the  teems  of  the  contract  between  the  master  and 
servant,  and  believing  that  neither  of  them  had  any  very 
accurate  idea  of  the  meaning  of  the  word  "  going,"  they 
must  be  taken  to  have  nsed  that  word  in  its  ordinary 
sense,  namely,  that  the  twenty-one  ewes,  should  go  with 
the  master's  flock,  wherever  it  went,  and  should  be  fed 
from  time  to  time,  as  his  flock  was,  either  on  pasture  or 
on  dry  food,  and  there  being  no  specific  agreement  that 
they  should  be  pasture  fed  to  the  extent  of  10/.  a  year,  it 
faHs  within  the  principles  laid  down  and  acted  upon  in 
the  several  cases  to  which  I  have  adverted.  For  these 
reasons,  it  appears  to  me,  that  the  pauper  gained  no  set- 
tlement in  the  parish  of  Thornham, 


500  CASES  IN  THE  KING's  BENCH, 

1827.  HoLROYD,  J. — I  am  of  opinion  that  no  settlement 

^'^^>^^      was   gained   under  this   contract.      1   think    the   word 

V.  "  going"  has  no  technical  meaning,  and  that  unless  it 

Thornhaic.    ^.^n  be  made  out  on  the  face  of  the  case  itself  that  it 

imports  that  the  sheep  were  to  be  going  on  the  pasture, 

there  to  be  fed,  it  must  be  taken  in  its  ordinary  sense, 

and  the  doctrine  of  the  cases  referred  to  by  my  brother 

Bayley  must  govern  our  decision.     I  think  the  word 

*'  going"  here  does  not  mean  any  thing  more  than  was 

expressed  in  Rex  v.  Bardwell,  namely,  that  the  servant's 

should  go  with  the  master's  cattle,  that  is,  to  be  fed  upon 

pasture  or  dry  food,  as  the  case  might  be.     It  appears 

to  me,  therefore,  that  as  the  word '  *'  going"  does  not 

necessarily  import  feeding  on  pasture,  no  settlement  was 

gained. 

LiTTLEDALE,  J. — I  am  of  the  same  opinion.  The  case 
turns  entirely  upon  the  meaning  of  the  word  **  going.'' 
If  that  word  had  a  well-known  meaning  in  the  part  of 
the  country  in  which  this  question  arose,  it  ought  to  have 
been  expressly  found  by  the  case,  or  if  it  was  to  be 
understood  by  these  parties  themselves  that  it  was  meant 
that  the  sheep  were  to  be  pasture  fed,  it  ought  to  have 
been  so  stated.  I  am  not  aware  that  the  word  **  going" 
has  any  such  signification.  It  does  not  necessarily  mean 
pasture  feeding,  but  if  that  be  the  meaning,  the  quarter 
sessions  should  have  so  found  it  in  the  case*  Not  having 
so  found  it,  it  appears  to  me  that  we  must  understand 
it  in  its  common  and  ordinary  sense,  namely,  that  the 
pauper  was  to  have  the  going  of  his  sheep  with  his  mas- 
ter's flock,  whether  it  were  fed  on  pasture  or  dry  food. 
The  case  of  Rex  v.  Bardwell  gives  an  interpretation  of 
the  word  "  going,"  which  ought  to  bind  our  judgment. 

Order  of  Sessions  quashed. 
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The  King  t?.  Gosse.  1827. 

X  HIS  was  an  appeal  against  a  rate  made  for  the  relief  Where  one 
of  the  poor  of  the  parish  of  St.  James  in  Poole,  in  the  ^i^ners*wM 
county  of  Dorset,     The  sessions  confirmed   the   rate,  resident  in  a 
subject  to  the  opinion  of  this  Court  upon  a  case.     The  poor  rate  was 

case  stated  that  the  defendant  Gosse,  and  two  other  per-  ??*^?  "P®** 

*^.       him  m  respect 

sons,  earned  on  business  in  co-partnership,  in  the  parish  of  all  the  part- 
of  St.  James  in  Poole.  The  defendant  was  the  only  J^rtyJ'^aSdhiot 
partner  resident  within  the  parish,  and  he  was  rated  in  upon  his  indi- 
respect  of  the   whole  of  the  partnership  property,  in  ^^i^  that  the 

which  he  and  his  co-partners  were  jointly  interested,  and  f*'®  c®"*^  "?' 

.  ./         ^  |jg  supported. 

not  m  respect  of  his  third  share  only. 

Tindal,  S.  G.,  Brougham,  and  W.  D.  Bayley  con- 
tended that  the  rate  was  properly  made,  inasmuch  as  it 
was  impossible  for  the  overseers  to  make  a  rate  in  re- 
spect of  the  interest  which  each  partner  may  have  in  a 
firm.  They  must  look  to  the  person  who  is  in  the  visi- 
ble possession  of  the  property.  The  defendant,  Gosse, 
had  an  undivided  interest  in  the  whole  partnership  pro- 
perty, and  therefore  he  was  primarily  rateable  for  the 
whole,  as  the  resident  partner.  This  was  not  like  either 
of  the  cases  of  Rex  v.  North  Currey  {a)  and  Rex  v. 
Fryer  (b),  in  the  first  of  which  not  any  of  the  partners 
was  resident  in  the  parish ;  and  in  the  second  all  the 
partners  were  rated,  although  one  only  resided  in  the 
parish. 

Scarlett,  A.  G.  and  Parke,  contr^,  were  stopped  by 
the  Court. 


Lord  Tenterden,  C.J. — We  are  of  opinion  that  this 

(a)  Ante,  vol.  iii,  451.  (6)  Ante,  vol.  iii.  452,  n. 
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rate  must  be  amended.  By  the  statute  43  Eliz.  c.  2,  it 
is  ''  inhabitants"  that  are  to  be  rated  according  to  their 
ability.  Now  if  this  rate  were  to  stand,  the  defendant 
Gosse,  would  be  rated,  not  according  to  his  own  abilitj, 
but  the  ability  of  himself  and  others.  It  is  suggested 
that  there  will  be  difficulty  in  ascertaining  the  quantity  of 
interest  which  each  of  the  several  partners  has  in  the 
concern.  That  difficulty  may  be  easily  obviated  by  im- 
posing the  mie  in  respect  of  the  whole  property,  and 
the  party  overrated  may  come  and  discharge  himself  bf 
proving  the  extent  of  his  interest. 


The  i>iher  Jud|^s  coucurred. 


Rate  to  be  amended. 


The  Regenth 
Canal  Com- 
pany are  rate- 
able to  the 
poor  only  in 
respect  of  the 
annual  value 


The  KiN^  r.  The  Company  of  Proprietors  of  the 

Regent's  Canal. 

Upon  an  appeal  by  the  defendants  against  a  rate  for 
the  relief  of  the  poor  of  the  parisTi  of  St,  Ann,  Limehouu, 
the  sessions  confirmed  the  rate,  subject  to  tTie  opinion  c(f 
this  Court  on  the  following  case: — 

In  the  rate  or  assessment  the  appellants  stood  rated 

of  the  land  oc-    , 

cu pied  by  their  thus: 

canal  otid  land,  ^^  ^_  ,_       ,.        ,r 

and  not  in  re-    No.  1.    Company  of  Proprietors  of  Regent  t  Carnal^  for  «ciuulf 

spect  of  the 
value  of  the 
rates  and  tolls 
arising  there- 
from, which, 
being  made 
personal  pro- 
perty, is  not 
rateable. 


and  banks  adjoining  the  basin  loading  to  the  Regent's 

Canal themselves,  ISO 

No.  2.     Ditto,  for  land  covered  with  water,  comprising  the  part 

of  the  basin  within  the  respondents*  parish  .  ditto,  150 
No.  3.    Ditto,  for  land  covered  with  water,  comprising  Chat  pait 

of  the  Regent*t  Canal  and  the  towing-path  and  banks 

wftbiti  the  respondents'  parish    .    .    «     .     .    dbto^  1^0 
A  slip  of 
land  in  a  natural  state,  used  as  a  landing-place  for  goods  on   the  edge  of  a  basin 
belonging  to   the   company,  is  not  a  wharf  within   the  meaning  of  0iestatiiie3i 
Geo.  3,  c.  195,  nor  rateable  as  such  to  the  poor. 
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No.  4.    CSonipany  of  ProprieCora  of  R^€nf$  Cawaif  for  ont    £. 

doable  lock  in  LimehoMe  Fieidtf  and  for  one  other 

double  lock  leading  from  the  basin  to  the  caoal  in 

the  respoodents'  parish,  •  .  themselves,  for  each  lock,    S5      Reobiit*$ 

Canal 
The  rate  was  duly  allowed  and  published,  and  was  in     CoMFAMf. 

all  respects  correct  in  point  of  form*  By  the  52  Geo.  3g 
€•  195,  s.  101,  it  was  provided,  '*  that  lands^  whether 
covered  with  water  or  not,  and  also  all  dwelling-hoiises» 
wharfs,  warehouses,  lock-houses,  and  other  houses,  of 
and  belonging  to  the  company,  should  be  rateable  and 
chargeable  to  the  maintenance  of  the  poor,  and  to  all 
other  parochial  rates  and  taxes  in  the  several  parishes 
and  places  where  they  were  respectively  situated,  (he 
hnds  according  to  their  quantity  and  quality,  and  the 
dwelling-houses,  wharfs,  Warehouses,  lock-ho«ises>  an4 
other  bouses,  according  to  the  nature  and  reflective 
uses,  dimensions,  and  descriptions  thereof,  and  sbduld 
be  charged  and  assessed  in  like  manner  as  lands  of «  like 
quality,  and  dwelling-houses,  wharfs,  warehouses,  lock* 
houses,  and  other  houses  of  a  Kke  and  similar  nuse, 
Mture,  dimension,  or  description,  in  the  respective  pa* 
risbes  where  the  same  should  be  situate,  n^ere  or  should 
be  assessed  or  charged ;  and  that  the  rates,  duties,  and 
other  personal  property  of  the  company  liable  to  be 
rated  to  the  poor  or  other  parochial  taxes,  in  «ny  such 
parishes  or  places,  should  be  rated  and  assessed  in  like 
manner  and  hi  the  same  proportion  as  other  personal 
properly  rateable  in  the  said  parishes  and  places  respec- 
tively should  be  rated  and  assessed,  and  according  to 
the  length  of  Kne  of  the  said  navigation  in  such  respec* 
tive  parishes  and  places,  and  not  otherwise  or  in  any 
other  manner;  provided  that,  before  siich  personal  pro* 
perty  should  be  rated,  fourteen  days'  notice  should  be 
given  in  writing  to  or  left  at  the  dwelling-house  of  'the 
treasurer  or  clerk,  or  any  other  officer  of  the  company 
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1827.        residing  in  the  parish  or  place  where  such  rate  should  be 
intended  to  be  made,  by  the  respective  overseers  of  the 


The  Kino  ... 

V,  poor,  of  the  intention  so  to  do. 

Regent's  ^^  ^^  jj      j    ^1^     f^  ^  follow: — The  land 

Canal  ^ 

Company,     rated  was  the  margin  of  a  large  basin  or  dock  belonging 

to  the  appellants.  This  basin  communicates  on  the  one 
hand  with  the  Thames,  by  means  of  a  lock  capable  of 
admitting  ships  of  a  large  burthen;  and  on  the  other 
hand  with  the  RegenVs  Canal,  by  means  of  a  double 
lock  of  only  sufficient  size  to  admit  the  barges  used  in 
the  internal  navigation.  On  the  east,  and  on  part  of  the 
south  and  north  sides  of  this  basin  is  a  narrow  slip  of 
land,  the  property  of  the  appellants,  and  containing  alto- 
gether one  acre,  two  roods,  and  fourteen  perches,  situated 
in  the  respondents'  parish.  Over  this  land,  on  the  south 
and  east  sides,  there  was  originally  made  a  towing-path 
for  barges  proceeding  between  the  canal  and  the  Thama- 
This  is  still  occasionally  used  in  times  of  frost,  but  at  all 
other  times  the  barges  cross  the  basin  diagonally,  and 
have  no  occasion  for  it.  At  the  end  next  the  double 
lock  it  is  terminated  by  a  fence  and  gate,  which  is  kept 
locked  by  the  defendants,  and  is  only  opened  by  their 
servants,  who  keep  the  key  of  the  gate,  for  persons  having 
navigation  business,  who  are  always  freely  admitted,  and 
use  the  towing-path  as  a  foot-path  on  those  occasions. 
Next  adjoining  the  slip  of  land  on  the  east  side  of  the 
basin  are  situate  the  bonding  yard  for  timber  of  Messrs. 
Richardson,  and  of  Messrs.  Watkins  and  Fry.  The  ves- 
sels bringing  cargoes  from  foreign  parts  and  other  places 
to  these  yards,  take  their  births  along  the  east  side  of 
the  basin,  and  unload  their  timber  and  other  goods  by 
means  of  stages  belonging  to  such  ships,  on  the  slip  of 
land  of  the  defendants,  rated  as  a  wharf,  the  upper  edge 
of  the  slip  of  land  next  the  basin  consisting  of  the  natural 
ground^  and  not  being  faced  with  brick,  stone,  or  timber, 
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and  the  ground  below  the  water  gradually  sloping  down 
to  the  bottom  of  the  basin.  The  timber  is  measured 
and  marked  on  this  slip  of  land  by  the  officers  of  the 
revenue,  and  is  after  that,  with  the  other  goods,  con- 
veyed either  into  the  bonding  yard,  or,  on  payment  of  the 
duties,  into  the  private  premises  of  the  above  persons. 
For  this  privilege  of  landing  their  goods  neither  Messrs. 
Richardson  nor  Messrs.  Watkins  and  Fiy  pay  any  ac-* 
knowledgment  or  rent  to  the  defendants;  they  only  pay, 
as  all  other  persons  do,  the  rates  and  duties  imposed  in 
respect  of  the  tonnage  of  the  ships  entering  the  basin, 
but  the  number  of  the  ships  coming  into  the  basin  of 
the  defendants  is  greatly  increased  by  reason  of  the  esta- 
blishment of  Messrs.  Richardson's  premises  as  a  bonding 
yard,  and  the  access  thereto  from  the  basin ;  and  there 
has  been,  in  consequence  thereof,  a  considerable  increase 
in  the  tonnage  rates  and  duties  paid  on  such  ships  to  the 
company,  since  the  bonding  yard  has  been  established. 
No  other  persons  are  allowed  to  land  their  goods  there, 
nor  is  there  any  crane  or  convenience  for  landing  goods. 
In  another  part  of  the  basin,  situate  in  Ratcliffe  hamlet, 
there  are  cranes  and  wharfs  regularly  built,  where  the 
defendants,  in  addition  to  the  tonnage  rates,  charge  both 
for  the  cranage  and  wharfage  of  all  goods  there  landed. 
Neither  the  south  nor  the  north  side  of  the  basin  within 
the  respondents'  parish  was  used  for  landing  goods.  If 
the  land  on  the  east  side  of  the  basin  be  to  be  consi- 
dered as  a  wharf,  of  which  the  defendants  were  the  occu- 
piers, its  annual  value,  together  with  the  value  of  the 
land  on  the  north  and  south  sides  of  the  basin,  was  ISO/., 
as  stated  in  the  rate.  The  annual  value  of  the  land 
within  the  respondents'  parish  on  the  east,  south,  and 
north  sides,  if  assessed  as  land  of  a  like  quality,  was  only 
8/.  As  to  Nos.  2,  3,  and  4,  the  facts  were  as  follow: — 
The  basin,  canal,  towing-path,  and  locks,  if  liable  to  be 
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assessed  in  respect  of  the  profits  arising  to  the  defend- 
ants from  the  rates  and  duties  received  by  them^  were  of 
V.  the  value  stated  in  the  rate;  and  they  were  also  of  the 

Canal  value  stated  in  the  rate^  if  the  defendants  were  liable  to 
CoMPAKY^  be  rated  for  the  rent  at  which  the  basin^  canal,  towing- 
path;  and  locks^  would  let  to  any  other  company  similarly 
situated  as  the  appellants ;  but  their  value,  if  liable  to  be 
rated  as  land  of  a  like  quality  within  the  parish,  was  only 
the  sum  of  34/.  No  personal  property  was  rated  io  the 
parish  at  all,  nor  were  there  any  rates  due  specially  for 
passing  either  of  the  two  double  locks  rated,  but  only 
for  passing  for  certain  distances  along  the  canal.  There 
were  no  other  profits  derived  to  the  defendants  from 
those  premises,  except  the  rates  and  duties  imposed  by 
the  Regent\  Canal  act.  The  questions  for  the  opinion 
of  this  Court  were,  first,  as  to  that  part  of  the  rate  or 
assessment  marked  No.  1,  whether,  under  the  circum- 
stances stated  relating  thereto,  the  land  on  the  east  side 
of  the  basin  ought  to  be  rated  as  a  wharf,  ^nd  .if  it 
ought  not  to  be  so  rated,  then  the  sessions  were  of  opi- 
nion that  the  rate  ought  to  be  amended,  by  reducing  the 
sum  of  \^QL  to  the  sum  of  8/.:  and,  second,  as  to  that 
part  of  the  rate  or  assessment  marked  Nos.  2,  3,  and  4, 
whether,  under  the  101st  clause  of  the  act  of  the  52  Geo.  3, 
c.  195,  the  basin,  canal,  towing-paths,  and  locks,  are 
liable  to  be  rated  merely  as  land  of  a  like  quality  withio 
the  parish.  And  if  so,  the  sessions  were  of  opinion 
that  the  rate  ought  further  to  be  amended,  by  substitut- 
ing the  sum  of  34/.  for  the  sum  of  350/. 

Andrews  and  Adolphus,  in  support  of  the  order  d 
sessions.  The  first  question  is,  whether  the  defendants 
are  rateable  to  the  poor  for  the  slip  of  land  adjoining  tbe 
basin  on  the  cast  side,  as  a  wharf.  If  it  be  a  wharfi 
there  is  no  doubt  they  are  rateable.     The  use  to  whict 
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the  slip  of  land  is  applied  roust  determine  that  question. 

The  case  states  that  it  is  used  for  the  purpose  of  a  wharf;      jhelKiKo 

that  ships  approach  it  for  the  purpose  of  landing  gooda^  v. 

Regent's 
and  conveying  them  to  the  premises  of  Messrs.  Richard-       Canal 

son,  and  Messrs.  Watkins  and  Fry.  It  is  used,  to  all  Compamt. 
intents  and  purposes,  as  a  landing*place,  which  is  gene- 
rally the  sole  use  of  a  wharf.  A  wharf  does  not  neces- 
sarily mean  something  erected  or  constructed,  if  the 
land,  though  in  its  natural  state,  be  used  as  an  unloading 
place,  that  is  sufficient.  It  may  be  true,  that  no  wharf- 
age dues  are  payable  in  respect  of  the  privilege  of  landing 
goods  on  this  piece  of  land,  but  if  the  defendants  derive 
an  increased  tonnage  in  consequence  of  ships  entering 
their  basin  for  the  purpose  of  landing  their  goods  there, 
that  will  make  it  rateable  as  a  wharf.  The  circumstance 
of  their  paying  no  wharfage  dues  may  be  matter  of  mere 
agreement  or  arrangement  between  the  parties,  and  the 
liability  of  the  wharf  cannot  be  evaded  by  such  an 
arrangement.  The  defendants  derive  all  the  benefit 
which  can  be  derived  from  this  slip  of  land  as  a  wharf, 
and  therefore  they  are  properly  rateable  for  it  within  the 
meaning  of  the  act  joi  parliament.  The  slip  of  land  is 
used  also  as  a  wharf  for  the  purpose  of  collecting  the 
public  revenue.  The  case  finds  that  foreign  timber  is 
marked  on  this  slip  of  land,  and  is  then  conveyed  into 
the  bonding  warehouses.  By  the  43  Geo.  3,  c.  139^» 
8.  12,  it  is  enacted,  "  that  before  any  goods  shall  be 
lodged  in  the  bonded  warehouses,  the  same  shall  be  duly 
entered  with  the  proper  officers  of  the  customs,  and  re- 
gularly landed."  Therefore  if  this  be  a  place  used  for 
the  purpose  of  landing  goods  in  the  manner  required  by 
the  public  service,  it  must  be  treated  as  a  wharf,  and 
rated  accordingly.  The  company  indirectly  derive  a 
revenue  from  it,  by  reason  of  the  increased  tonnage  dues 
payable  by  ships  entering  the  basin  for  the  purpose  of 
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landing  goods  there*  The  second  question  is,  whether 
the  canal  and  basin  are  rateable  as  so  much  land  covered 
with  water.  By.  the  act  of  parliament  the  land  upon 
which  the  canal  and  basin  are  constructed,  is  to  be  as* 
sessed  to  the  poor  as  other  land  of  the  like  quality  in  the 
parish.  That  must  mean  land  covered  w^ith  water  and 
used  by  the  company  for  the  purpose  of  a  canal  or  basin, 
and  the  land  having  acquired  an  increased  value  by  thii 
modeof  application^  it  must  be  assessed  .rateably  accord- 
ing, to  its  annual  value.  Here  the; land  covered  with 
water  has  acquired  an  improved  value,  by  means  of  the 
purposes.to.which  it.is  applied^  and  it  is  rateable  in 
respect >of  that  improved  value. 


Brodrick  and  Elli&^  (with  whom  was  F.  Pollock,)  contra. 
It  must  be  conceded  that  the  land  mentioned  in  the  as- 
se8sment.Nos.  2,  3,  and  4^  is  rateable  for  that  value  which 
it  has  acquired  from  the  circumstance  of  its  having  been 
used  for  the  purpose  of  a  canal,  unless  there  be  some 
clause  in  the  act  of  parliament  expressly  exempting  it 
from  such  charge.  But  there  is  a  distinction  broadly 
taken  in  this  act  of  parliament  between  land. and  profits 
arising  from  rates  and  tolls.  The  rates  and  tolls  are  bj 
the  act  considered  as  personal  property^  and  are  not 
rateable  per  se,  and  consequently  cannot  be  considered 
as  giving  an  improved  value  to  the  land  itself.  The  act 
exempts  rates  and  tolls,  unless  other  personal  property 
in  the  parish  is  rateable.  Now  the  case  finds  that  pe^ 
«onal  property  is  not  rateable  in  the  parish  of  Si.  AnHj 
Limehouse,  By  the  act  the  land  is  to  be  rated  according 
to  quantity  and  quality^  and  dwelling-houses,  &c.  accord- 
ing to  their  useS;  dimensions,  &c.  As  land,  therefore, 
the  land  on  which  the  canal  and  basin  are  constructed  is 
not  rateable  according  to  the  uses  to  which  it  is  applied. 
Here  the  use  is  for  the  purpose  of  levying  rates  and  tolls. 
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but  by  the  act  those  rates  and  tolls  are  treated  as  per- 
sonal property,  and  are  not  rateable  to  the  poor  unless 
other  personal  property  is  rateable  in  the  parish,  which 
is  expressly  found  not  to  be  so  in  this  case*  If  the  land 
thus  occupied  by  the  company  is  rateable  in  respect  of 
the  tolls,  as  giving  it  an  improved  annual  value,  the  com- 
pany might  be  rateable  twice  over  for  the  same  subject- 
niatter,  first,  for  the  pro6t  as  land,  and  second,  in  the 
event  of  other  personal  property  being  rated  in  respect 
of  the  rates  and  duties,  as  giving  an  improved  value^ 
arising  from  an  incorporeal  hereditament.  But  the  cases 
of  Rex  V.  The  Grand  Junction  Catml  Company  (a),  and 
Rex  V.  St.  Peter  the  Great  (6),  are  authorities  to  shew 
that  the  company  in  this  case  are  rateable  for  the  lands 
at  the  same  value  as  other  adjacent  lands,  and  not  for  the 
land  used  for  the  purposes  of  the  canal  according  to  its 
improved  value.  Then,  secondly,  the  question  is^  whe- 
ther the  slip  of  land  mentioned  in  the  assessment  No.  1^ 
is  rateable  as  a  wharf.  Now  it  is  clear  that  no  profit 
arises  from  this  slip  of  land  except  in  respect  of  the 
rates  and  dues  payable  by  vessels  entering  the  basin  fOr 
the  purpose  of  landing  goods  there,  and  therefore  the 
same  argument  is  applicable  in  this  instance  as  in  the 
others ;  for  if  this  slip  of  land  is  rateable  as  a  wharf,  it 
might  be  rateable  twice  over,  first,  as  land,  and  secondly, 
in  respect  of  the  increased  value  of  the  rates  and  tolls. 
But  in  point  of  fact  this  is  not  a  wharf,  and  in  no  respect 
comes  up  to  that  definition.  Lord  Hale,  in  his  Treatise 
''  de  Portibus  Maris,"  c  2,  p.  46,  says,  **  that  a  port 
consists  of  something  that  is  natural,  viz.  an  access  of  the 
sea,  whereby  ships  may  conveniently  come,  &c.,  and 
something'  that  is  artificial,  as  quays  and  wharfs,  and 
cranes  and  warehouses,"  &c.  It  is  clear  from  this,  that 
a   wharf  means   something  artificial — something    con* 

(o)  1  6.  &  A.  $89.  (h)  AnUf  d5. 
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structed  by  the  art  of  man.  It  is  so  treated  by  the  act 
of  parliament  in  question,  in  the  sections  86,  107,  125, 
and  126.  By  the  86th  section  it  is  enacted,  "  that  if  the 
owners  of  any  lands  through  which  the  canal  passes, 
shall  not  make,  build,  and  construct  proper  and  sufficieDt 
wharfs,  warehouses,  and  other  conveniences  for  the  use 
of  the  navigation,  as  the  company  shall  think  necessary, 
then  the  company  shall  have  full  power  to  do  it."  By 
the  126th  section,  any  individual  through  whose  land  tbe 
canal  passes,  is  enabled  to  make  or  erect  any  wharf, 
quay,  landing-place,  crane,  weigh-beam,  or  warehouse, 
for  his  own  private  and  exclusive  use.  So  by  the  public 
act,  46  Geo,  3,  c.  1 53,  for  the  preservation  of  the  public 
harbours  of  the  united  kingdom,  it  is  enacted,  ''  that  it 
shall  not  be  lawful  for  any  person  to  make,  construct,  or 
erect  any  pier,  quay,  wharf,  &c.,  in  any  public  harbour, 
without  giving  a  month's  notice  to  the  Admiralty .*'  The 
slip  of  land,  therefore,  in  question  cannot  be  considered 
as  a  wharf;  and  although  it  may  for  some  purposes  be 
used  in  fact  as  such,  still  it  is  only  rateable  as  land  in 
like  manner  with  other  lands  in  the  same  parish. 


Bayley,  J. — I  am  of  opinion  that  the  assessment  in 
this  case  must  be  reduced.  It  seems  to  me  that  tbe 
property  comprised  in  the  assessment  No.  1 ,  is  rateable 
not  as  a  wharf,  but  simply  as  so  much  land,  and  that  the 
property  comprised  in  Nos.  2,  3,  and  4,  is  rateable  as 
land,  but  not  for  the  value  it  has  acquired  from  being 
used  for  the  purposes  of  a  canal.  The  statute  52  Geo.Sf 
c.  19^,  recites,  that  the  making  of  the  Regenfa  canal  will 
be  of  great  public  utility.  Now  that  gives  us  a  clue  to 
the  construction  of  the  act  of  parliament.  If  the  canal 
had  not  been  made,  and  the  land  had  remained  in  its 
original  state,  it  would  have  been  rateable  in  the  same 
proportion  as  other  land  in  the  parish.     On  the  other 
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hand,  if  there  had  been  no  express  provision  in  the  act 
of  parliament  regulating  the  mode  in  which  the  land 
taken  for  the  purpose  of  the  canal  was  to  be  rated, 
the  general  principle  in  such  cases  would  have  applied, 
namely,  that  the  company  would  be  rateable  in  respect 
of  the  improved  value  of  the  land,  by  its  applica- 
tion to  the  purposes  of  a  canal.  But  the  making  of 
the  canal  being  a  work  of  great  public  utility,  and 
attended  with  great  expense,  it  is  but  just  to  relieve  the 
undertakers  of  it  from  a  burthen  which  will  attach  to 
them  only  by  reason  of  the  improvements  they  make  at 
a  very  heavy  expense  in  the  property  used  by  them  for 
their  canal.  It  is  not  unusual,  therefore,  to  insert  in 
canal  acts,  clauses  to  exonerate  the  undertakers  from 
contributing  a  larger  sum  to  the  maintenance  of  the  poor, 
in  respect  of  the  land  used  by  them  for  the  purposes  of 
their  canal,  than  would  have  been  contributed  in  respect 
of  that  same  land,  if  it  had  not  been  so  used.  Accord- 
ingly we  find  in  the  Regent^s  canal  act  a  clause  to  that 
eflfect,  namely,  section  101*  One  of  the  objects  of  that 
clause  is  to  exonerate  the  company  from  rates  and  taxes 
to  a  greater  amount  than  the  land  would  be  liable  to 
before  it  was  converted  to  the  purposes  of  a  canal.  The 
clause  enacts,  ^*  that  lands,  whether  covered  with  water 
or  not,  shall  be  rateable  to  the  maintenance  of  the  poor, 
accordhig  to  their  quantity  and  quality."  We  shall  see 
what  is  meant  by  the  word  lands,  by  what  follows :  "  and 
the  dwelling-houses,  wharfs,  warehouses,  lock-houses, 
and  other  houses,  according  to  the  nature  and  respective 
usea^  dimensions,  and  descriptions  thereof,  and  shall  be 
charged  and  assessed  in  like  manner  as  lands  of  a  like 
quality,  and  dwelling-houses,  wharfs,  warehouses,  lock- 
houses,  and  other  houses  of  alike  and  similar  size,  nature, 
dimension,  or  description,  are  assessed  or  charged.  The 
act  having  provided  in  the  first  instance  for  the  rating  of 
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laod,  whether  covered  with  water  or  not«  and  for  build- 
ings, 8cc.,  then  introduces  an  additional  subject  of  rate- 
ability,  but  not  absolutely  and  at  all  events,  but  only  on 
condition  that  other  property  of  the  like  description  is 
rateable  in  the  parish.  It  enacts  **  that  the  rates,  duties, 
and  other  personal  property  of  the  company  liable  to  be 
rated  to  the  poor  in  any  such  parishes  or  places,  shall  be 
rated  and  assessed  in  the  like  manner  and  in  the  same 
proportion,  as  other  personal  property  rateable  in  tbe 
said  parishes  and  places  respectively  shall  be  rated  and 
assessed.''  The  introduction  of  the  word  ''  other,'' 
clearly  shews  that  the  rates  and  duties  were  contem- 
plated by  the  legislature  as  a  species  of  personal  pro- 
perty, for  there  is  this  proviso  contained  in  the  clause, 
*^  that  before  such  personal  property  should  be  rated, 
fourteen  days'  notice  should  be  given  in  writing  to,  or 
left  at  the  dwelling-house  of  the  treasurer  or  clerks  or  any 
other  officer  of  the  company  residing  in  tbe  parish  or 
place  where  such  rate  should  be  intended  to  be  made,  by 
the  respective  overseers  of  the  poor  of  the  intention  so 
to  do."  There  are,  therefore,  three  distinct  subjects  of 
rate;  first,  lands  whether  covered  with  water  or  not, 
secondly,  dwelling-houses,  warehouses,  and  other  build- 
ings,  and,  thirdly,  rates  and  duties.  The  two  former  are 
rateable  at  all  events,  and  the  latter  only  on  condition 
that  personal  property  also  is  rated  in  the  parish.  Now 
the  property  described  in  the  assessments  ^os.  2,  S  and 
4,  seems  to  me  to  be  nothing  but  land  partly  covered 
with  water,  and,  consequently,  is  only  to  be  rated  in  tbe 
same  manner  as  other  land  of  the  same  quality  in  the 
parish  would  have  been,  if  it  had  not  been  converted 
into  a  basin  or  applied  to  the  other  purposes  of  the  canal. 
If  it  had  been  intended  by  the  legislature  that  the  land 
should  be  rated  according  to  its  improved  value  by  tbe 
construction  of  docks,  basins,  and  tlie  canal,  I  apprehend 
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this  would  have  b^en  distiuctly  expressed.  It  is  cle^r 
that  but  for  the  exemption  I  have  ppinted  out,  there 
would  have  been  no  occasion,  as  far  as  the  land  is  con- 
cerned, to  have  introduced  such  a  provision,  because  the 
land  would  have  be^n  rateable  according  to  its  improved 
quality,  by  the  construction  of  docks,  canals  and  ba^sins. 
What  I  have  now  said,  is  an  answer  to  the  objectipn  to 
the  assessments  Nos.  2,  3  and  4.  The  remaining  ques- 
tion is,  whether  the  ^property  which  is  the  subject  of  the 
assessment  No.  l,can  properly  be  rated  as  $i  w,barf?  If 
it  be  a  wharf,  it  must  be  so  within  the  meaning  of  tl^e 
act  of  parliament.  Now  the  wprd  wh^f  is  cj^sed  in 
the  act  with  all  those  things  which  are  artificifil  aqd  re- 
quiring expense  in  their  erection.  The  wp.rds  are 
''  dwelling-houses,  wharfs,  lock-houses  and  other  hou^s.'* 
Clearly  this  piece  of  land  is  not  that  description  of 
wharf  upon  which  any  expense  has  been  incurred-  It 
is  merely  made  use  of  as  land  in  it^  character  of  laad, 
applicajble  certainly  to  the  purposes  of  lauding  cqstp^i- 
able  goods  and  fpr  other  public  purposes.  T|ie  terip 
**  wharf"  in  its  ordinary  signification  imports  a  place 
built  or  constructed  for  the  purpose  of  loading  or  un- 
loading  goods.  The  act  of  parliament  itself  contains 
some  clauses  referable  to  wharf?  in  this  sense,  and  it 
appears  to  me  from  the  language  of  those  differ.ent 
clauses,  that  the  legislature  contemplated  somethjiiig 
made  and  erected  according  to  the  general  meaning  pf 
the  word  wharf.  The^e  clauses  have  been  pointed  out 
and  dwelt  upon  by  Mr.  Brodrick  in  his  arguniept. 
Looking  to  the  language  of  the  act  of  parliament,  and 
considering  those  differeut  clauses  together,  it  appears 
to  me,  that  this  is  not  tp  be  considered  as  a  wharf,  but 
at  the  utmost  as  a  landing-place.  For  these  reasons,  it 
appears  to  me,  that  the  whole  of  the  property  coik^prised 
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in  the  four  assessments  can  only  be  rated  as  land,  and 
that  the  assessments  must  be  reduced  accordingly. 

HoLKOYD,  J. — For  the  reasons  so  fully  stated  by  my 
brother  Bayley,  I  am  also  of  opinion  that  the  assess- 
ments must  be  reduced.  The  exempting  clause  in 
favour  of  the  company  would  be  wholly  inoperative  if 
the  land  occupied  by  their  canal,  docks  and  basins, 
were  rateable  in  respect  of  the  beneficial  improvement 
of  the  land  by  the  creation  of  the  works  in  question.  It 
appears  to  me,  that  the  property  comprised  in  the  several 
assessments  can  only  be  rated  as  land.  I  also  think  that 
the  slip  of  land  comprised  in  assessment  No.  1,  is  not  a 
wharf  in  common  intendment,  nor  a  wharf  within  the 
meaning  of  the  act  of  parliament. 

LiTTLEDALB,  J. — I  am  of  the  same  opinion.  It 
appears  to  me  that  the  slip  of  land  in  question  is  not  a 
wharf.  It  is  not  an  artificial  construction  so  as  to  make 
it  in  common  parlance  a  wharf.  But  it  is  isaid,  that  inas- 
much as  it  is  used  as  a  landing-place,  it  must  be  treated 
as  a  wharf.  It  is,  however,  not  used  properly  as  a 
wharf,  for  the  goods  are  landed  by  means  of  stages. 
Goods  may  be,  and  frequently  are,  landed  on  the  sea- 
beach,  but  it  does  not,  therefore,  follow  that  the  sea- 
beach  is  a  wharf.  If  this  were  a  wharf,  it  might  reason- 
ably be  expected  that  the  company  would  charge  wharfage 
dues,  but  no  remuneration  whatever  is  paid  to  the  com- 
pany for  the  use  of  the  piece  of  land  specifically,  though 
they  do  receive  wharfage  dues  for  the  use  of  other  pre- 
mises. It  is  clear,  from  the  act  of  parliament,  that  by  tbe 
wharfs  thereby  contemplated  are  meant  artificial  build- 
ings, constructed  by  the  hand  of  man,  and  not  pieces  of 
land  which  may  be  used  for  the  purpose  of  landing 
goods.     Then  as  to  the  property  comprised  in  the  as- 
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ents  Nos.  2,  3  and  4, 1  think  it  ought  to  be  rated 
J  as  land.  The  liege/U^s  Canal  Company  take  up 
it  quantity  of  land  for  the  purposes  of  their  canal, 
hey  incur  great  expense  in  the  making  of  it.  The 
parliament,  however,  makes  a  marked  distinction 
!en  lands  and  houses  and  the  rates  and  duties,  as 
ubjects  of  assessment  to  the  poor.  Lands  and 
ts  are  rateable  as  lands  and  houses  of  the  same 
ption  in  the  parish,  but  the  canal  rates  and  duties, 
I  are  the  profits  arising  from  the  particular  use  of 
nd,  are  to  be  rated  in  the  parish.  Now  if  the  land 
)e  rated  as  land,  according  to  the  value  which  it  has 
red  in  consequence  of  the  purpose  to  which  it 
sen  applied  by  the  company,  and  which  value  arises 
the  canal  duties,  then  if  other  personal  property  in 
arish  happens  to  be  rated  also,  it  might  happen 
be  company  would  be  liable  to  be  rated  twice  over 
e  same  property,  once  for  the  land  in  respect  of  its 
»ved  value,  and  a  second  time  for  canal  rates  and 
s,  but  that,  I  apprehend,  never  could  have  been 
led  by  the  legislature.  The  rate  must,  therefore, 
tended  by  reducing  it. 
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The  King  v.  The  Justices  of  Buckinghamshire. 

Where  a  BY  the  54  Geo.  3,  c.  103,  a  local  act^  the  justices  of 

made^undera  Buckinghamshire  were  empowered   to  make  an  equal 

local  act  giving  couDty  rate,  and  for  that  purpose  to  order  certain  retumSi 
a  limited  right     -,        ,      .   .  i  •  ,      ,  .      «   .  j 

of  appeal,  par-  after  obtammg  which  tbey  were  required  to  assess  and 

ties  aggneved    ^^^  every  parish,  &c.  rateably  and  in  due  proportions. 
unlimited  right  By  s.  10,  if  the  churchwardens,  &c.  of  any  such  parish, 

bv^th^eeneral  ^^'  ^^  ^"^^  other  persons,  should  think  themselves  ag- 
act,  55  G.  3,  grieved  by  any  thing  done  in  pursuance  of  the  act,  thej 
'  '  '  might  appeal  to  the  general  quarter  sessions  for  the 
county,  holden  next  after  the  cause  of  complaint  should 
arise,  upon  giving  a  specified  notice.  The  returns  were 
made,  and  the  proportion  of  the  rate  for  each  parish  was 
fixed.  At  the  Epiphany  sessions,  1827,  a  rate  was 
made,  and  a  certain  sum  assessed  upon  the  parish  of 
Jver;  and  at  an  adjourned  sessions  in  February,  1827, 
another  rate  was  made  and  another  sum  assessed  upon 
that  parish.  At  the  next  Easter  sessions  the  parish  offi- 
cers of  Iver  appealed  against  both  rates,  upon  the  ground 
that  their  parish  was  assessed  higher  than  the  parish  of 
Langley.  Fourteen  days'  notice  of  appeal  and  the 
grounds  of  it  had  been  given  to  the  parish  ofiicers  of 
Langley,  to  the  clerk  of  the  peace  for  the  county,  and  to 
the  high  constable  of  the  hundred  in  which  both  parishes 
were  situate.  The  sessions  refused  to  hear  the  appeal, 
and  a  rule  nisi  for  a  mandamus  having  been  obtained, 

Tindal,  S.  G.  and  Maltby  shewed  cause.  The  ses- 
sions were  right.  The  appeal  was  clearly  too  late  with 
reference  to  the  local  act,  and  Iver  had  no  right  of  appeal 
under  the  general  act,  55  Geo.  3,  c.  51,  s.  14.  The 
words  of  that  clause  are  undoubtedly  large,  for  they  em- 
power parish  ofiicers  to  appeal  against  the  county  rate  if 
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they  have  at  any  time  reason  to  think  their  parish  ag«        1897 
grieved  by  it,  whether  on  account  of  the  proportions     —    « 
assessed  upon  the  parishes  being  unequal,  or  on  account  v. 

of  their  parish  being  rated  at  a  higher  proportion  than  bi^"i^koh4M- 
some  other  parish.     But  s.  21  empowers  the  justices  of       sHiat. 
a  county  for  which  a  local  act  has  passed,  to  act  either 
under  that,  or  under  the  general  act,  at  their  option;  and 
aa  the  rate  in  question  was  made  under  the  local  act,  the 
appeal:  should  have  been  made  under  that  also. 

Miinro,  contra.  The  general  act,  5.5  Geo,  *),  c.  51,  s. 
£1,  gives  the  justices  the  option  alluded  to  only  in  cases 
wlien  the  provisions  of  that  statute  are  not  inconsistent 
with  those  of  the  local  act.  But  if  this  parish  had  a 
right  of  appeal  under  the  general  act,  which  did  not 
exist  under  the  local  act,  the  two  statutes  are  in  that 
respect  inconsistent,  and  the  justices  were  wrong  in  act- 
ing under  the  local  act.  Now  the  general  act  gives  the 
parish  aggrieved  a  right  of  appealing  at  any  time  when 
the  grievance  is  felt.  The  proportions  of  the  rate  in  this 
case  may  have  been  perfectly  fair  at  the  time  when  they 
were  fixed,  and  may  have  become  very  unequal  after- 
wards; aud  whenever  that  happened,  a  right  of  appeal 
accrued:  Rex  v.  The  Justices  of  the  City  of  Yorkiji)* 

Lord  Tenter  DEN,  C.  J. — Considering  this  as  an  ap« 
peal  under  the  general  act,  55  Geo.  3,  c.  51,  s.  14,  it 
seems  to  me  to  have  been  made  in  due  time.  The  rate 
was  made  under  the  local  act;  but  the  appeal  clause  of 
the  general  act  refers  to  acts  and  rates  of  a  prior  date* 
It  gives  a  right  of  appeal  to  the  churchwardens  and  over^ 
seers  of  any  parish  who  '^  shall  at  any  time  have  reason 
to  think  that  such  parish  is  aggrieved  by  any  rate  now 
existing,  or  hereafter  to  be  made,  either  in  pursuance  of 

(a)  2  B.  &C.  771. 
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1827.         this  act  or  of  any  act  or  acts  now  in  force**     Those  are 
The  King      general  words,  clearly  applicable  to  all  prior  statutes, 

V.  ^vhether  local  or  general.     As  to  the  twenty-first  section, 

Justices  OF 
BucKiMGHAii-  ^^^  relates  only  to  the  authority  of  the  justices  iu  assess- 

SHIRE.  ing  and  levying  the  county  rate.  All  the  powers  given 
to  them  for  those  purposes  may  be  well  exercised  under 
the  local  act,  without  depriving  parishes  of  the  right  of 
appeal  given  by  the  general  act;  and  I  think  we  ought  not 
to  give  the  appeal  clause  of  the  general  act  a  more  limited 
construction,  because  it  is  very  convenient  that  the  right 
of  appeal  should  be  the  same  in  every  county.  Parties 
aggrieved  may  have  a  difficulty  in  ascertaining  whether 
the  rate  is  made  under  the  general  or  the  local  act,  and 
may,  consequently,  upon  a  more  limited  construction; 
lose  their  opportunity  of  appealing,  without  any  default 
of  their  own. 

The  other  Judges  concurred. 

Rule  absolute. 


The  King  v.  The  Justices  of  the  Borough  of  Leicester. 

54  G.  3,  c.  84,  J3  Y  an  order  of  two  justices  of  the  borough  of  Leicester, 
7hlt^hTMT-     ^^^^  ^^^^  October,  1826,  after  reciting  that  A.  B.,  high 

chaelmas  quar-  constable  of  the  borough,  had  applied  to  them  for  certain 

t6r  sessions 

shaU  he  bolden  extraordinary  expenses  incurred  by  him  as  high  constable 

in  the  week       Jn  several  cases  of  riot  and  felony  occurring  within  the 

next  after  the  ,  "^     ,  ** 

11th  oiOcio-    borough,  before  and  during  an  election  for  members  of 

directonT'aml   Parliament  recently  had  therein,  and  that  they  had  exa- 

those  sessions 

may  be  legall^^  holdcn  at  another  time. 

A  high  constable,  by  the  direction  of  justices,  employed  and  paid  special  and 
ordinary  constables  to  suppress  riots  at  an  election : — Held,  that  the  sums  so  paid 
were  exlraordinaiy  expenses  incurred  by  the  high  constable  within  41  Geo,  3,  c.  78, 
s.  2,  which  the  justices  might  make  an  order  upon  the  treasurer  to  reimburse  him. 
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mined  into  and  considered  the  same,  the  justices  thereby         18^. 
adjudged  and  allowed  to  A.  B.  1343/.  175.  as  the  reason-;     xh  K 
able  and  necessary  allowance  to  be  made  to  him  for  his  v, 

extraordinary  expenses  so  incurred,  and  thereby,  in  pur-  j^^jcester. 
suance  of  the  statute,  &c.,  ordered  and  directed  the 
treasurer  of  the  borough  to  pay  to  A.  B.  1343/.  17s. .  By 
an  order  of  the  Court  of  Quarter  Sessions,  held  12th 
October,  1826,  the  order  of  the  two  justices  was  con- 
firmed. In  Hilary  term,  1827,  a  rule  nisi  for  a  certiorari 
to  remove  both  orders  was  obtained,  upon  affidavits 
suggesting  that  the  expenses  of  the  high  constable  had 
not  been  incurred  bona  fide;  and  also  upon  the  following 
objections  appearing  on  the  face  of  the  orders,  namely ; 
first,  that  they  did  not  describe  the  nature  and  date  of 
the  riots,  nor  what  allowances  had  been  made;  secondly, 
that  the  order  of  confirmation  was  not  made  at  the  ses- 
sions held  next  after  the  time  when  the  riots  were  sup- 
posed to  have  occurred;  and  thirdly,  that  it  was  made 
at  a  sessions  not  duly  held  according  to  the  statute  54 
Geo.  3,  c.  84,  which  requires  the  Michaelmas  quarter  ses- 
sions to  be  held  in  the  first  week  after  the  11th  October, 
whereas  the  sessions  in  question  were  held  in  the  same 
week  in  which  the  11th  Oc/o6er  fell.  The  affidavits  im- 
pugning the  bona  fides  of  the  expenditure  were  answered 
by  others,  shewing  that,  during  the  election  in  June,  1826, 
there  were  several  serious  riots  in  Leicester;  that  the 
high  constable,  by  order  of  the  magistrates,  had  a  large 
body  of  special  constables  sworn  in,  who,  with  the  ordi- 
nary constables  and  headboroughs,  were  actively  em- 
ployed throughout  the  election  in  endeavouring  to  pre- 
serve the  peace;  and.  that  the  entire  sum  allowed  to  the 
high  constable  had  been  bona  fide  paid  by  him  to  the 
ordinary  and  special  constables.  Upon  these  affidavits 
a  fourth  objection  was  founded,  namely,  that  the  money 
allowed  was  not  for  the  personal  expenses  of  the  high 
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constable,  but  for  paymenU  made  by  him  to  others, 
Th   ic    i%     namely,  the  ordinary  and  s{jecial  constables. 

V. 

ijBicEsrai'  Scarletff  A.  G.,  and  Parke,  now  shewed  cause,  con- 
fining themselves,  by  direction  of  the  Court,  to  the  third 
and  fourth  objections,  the  Court  being  clearly  of  opinion 
that  the  affidavits  impugnmg  the  expenditure  of  the 
money  had  been  satisfactorily  answered ;  that  the  orders 
safficiently  described  the  nature  and  date  of  the  riots; 
and  that  the  first  order  was  confirmed  at  the  sessions 
next  after  the  time  when  it  was  made.  The  ancient 
statutes  which'  regulated  the  holding  of  the  Courts  of 
Quarter  Sessions  were  always  considered  as  directory 
only,  and  Courts  held  at  other  times  than  those  specified 
in  the  statutes  were  always  held  good:  2  Haw.  P.  C* 

b.  ii.  c.  8.  The  54  Geo.  3,  c.  84,  which  merely  alters 
the  time  of  holding  the  Michaelmas  quarter  sessions  from 
the  week  after  Michaelmas  to  the  week  after  the  1 1  th  of 
OctobeY,  must  receive  the  same  construction  as  the  earlier 
statutes;  and  if  so,  it  is  directory  otily,  and  there  is  an 
end  of  that  objection.  The  other  objection  is,  that  the 
41  Geo*  3,  c.  78,  s.  2,  which  empowers  justices  to  order 
reasonable  allowances  to  be  made  to  high  constables  for 
extraordinary  expenses  incurred  by  them  in  cases  of  riot, 
applies  only  to  personal  expenses.  Now  the  language  of 
that  clause  would  hot  warrant  such  a  consrtruction,  even 
if  the  meaning  of  the  term  "  personal  expenses'*  were 
clearly  defined ;  and  the  fair  sense  of  the  thing  seems  to 
be,  that  whatever  the  high  constable  finds  it  necessary  to 
expend,  in  the  execution  of  his  duty  for  the  preservation 
of  the  peace,  is  a  personal  expense,  for  which  he  should 
be  reimbursed. 

Campbell^  contrs^.     First,  the  regulation  in  54  Geo.  3, 

c.  84,  s.  ],  must  be  considered  as  imperative,  because 


TRINITY  TERM,  VIII  GEO.  IV. 

Otherwise  the  exception  in  s.  2,  in  favour  of  Loudon  and 
Middlesex,  becomes  wholly  nugatory:  and  indeed  if  the      xheKiNi 
justices  may  still  hold  the  sessions  when  they  please^  it  v. 

is  difficult  to  discover  any  utility  in  the  first  section.  Leicester. 
The  former  statutes  may  have  been  directory  only,  but 
this  clearly  is  not  so,  for  it  appoints  a  new  time  for 
holding  the  sessions  instead  of  the  old  one,  and  thereby 
absolutely  deprives  the  justices  of  their  previous  discre- 
tionary power.  Secondly,  the  41  Geo.  S,  c.  78,  s.  2, 
does  not  apply  to  such  expenses  as  those  incurred  in  the 
present  case.  That  statute  applies  exclusively  to  the 
personal  expenses  of  the  high  constable  himself,  and  the 
payments  in  question  do  not  come  within  that  descrip- 
tion. The  proper  mode  of  remunerating  the  other  con* 
stables  is  pointed  out  in  another  statute,  1  Geo.  4,  c.  37^ 
s.  3,  which  might  and  ought  to  have  been  adopted  in  the 
present  instance. 

Lford  Tenterden,  C.J. — I  think  this  rule  ought  to 
be  discharged.  The  matter  has  been  very  fully  discus- 
sed, but  as  the  only  effect  of  granting  a  certiorari  to 
remove  the  orders  would  be  to  impose  upon  us  the  duty 
of  sending  them  back  to  the  justices,  instead  of  quashing 
them,  I  think  we  ought  not  to  do  that  unnecessary  act. 
The  first  and  general  point  made  by  way  of  objection 
to  the  order  itself  is,  that  the  quarter  sessions  at  which 
it  was  made,  being  holden  on  the  12th  of  October,  were 
not  legally  holden,  because  they  were  not  a  general 
quarter  sessions  within  the  meaning  of  the  act  of  parlia- 
ment, so  as  to  give  the  justices  jurisdiction.  Looking 
at  the  older  statutes  upon  this  subject,  we  find  that  by 
12  Ric.  2,  c.  10,  the  justices  are  required  to  hold  their 
sessions  in  every  quarter  of  a  year,  at  least,  but  no  par- 
ticular, days  are  mentioned  on  which  they  are  to  be 
holden*    By  the  2  Hen.  5,  st.  1,  c.  4,  it  was  enacted, 
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**  that  they  shall  make  their  sessions  four  times  in  the 
year,  viz.  in  the  first  week  after  Michaelmas,  Epiphany, 
Easter,  and  the  translation  of  St.  Thomas  the  Martyr, 
and  oftener  if  need  be.''  The  question  now  raised  would 
be  precisely  the  same  if  it  had  been  brought  under  con- 
sideration before  the  passing  of  the  late  act  of  parliament, 
54  Geo,  3,  c.  S4,  which  merely  substitutes  the  week  after 
the  11th  of  October  for  the  week  after  Michaelmas,  so 
that  the  question  must  therefore  receive  the  same  consi- 
deration as  if  that  statute  had  never  been  passed.  Now 
we  find  it  mentioned  so  long  ago  as  the  time  of  Sir 
Matthew  Hale,  that  the  earlier  statutes  to  which  I  have 
referred  were  directory  only.  After  pointing  out  what, 
according  to  a  strict  construction,  would  be  required  by 
those  statutes,  that  learned  person  says  (a),  ^  Yet  it  is 
very  plain  that  the  quarter  sessions  are  variously  held  in 
several  counties,  some  at  one  day  some  at  another,  yet  it 
hath  been  ruled  that  these  are  each  of  them  good  quarter 
sessions,  within  the  several  acts  that  relate  to  quarter 
sessions,  for  these  acts,  especially  that  of  2  Hen.  5,  is 
only  directive  and  in  the  affirmative,  and  therefore  though 
die  sessions  are  held  at  another  day,  according  to  the 
general  direction  of  the  statute  12  liic.  2,  yet  they  are 
quarter  sessions."  It  is  now  contended  that  the  statute 
54  Geo.  3,  c.  84,  is  imperative,  and  that  the  sessions  shall 
be  holden  at  the  time  therein  mentioned,  and  that  it  is 
impossible  for  any  thing  to  be  more  positive.  Now  if 
there  had  been  negative  words  declaring  that  the  sessions 
should  be  holden  at  no  other  time  but  that  specified,  we 
might  give  that  effect  to  the  statute;  but  the  words  used 
being  only  affirmative,  I  think  the  authority  of  Lord  Hale  is 
sufficient  to  warrant  us  in  saying  that  the  statute  is  merely 
directory,  and  that  we  cannot  hold  that  the  proceedings  at 
the  sessions  in  question  were  all  coram  nonjudice.  This 
brings  me  to  the  objection  made  as  to  the  remuneration 

(fl)  2  Hale's  P.  C.  50, 
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given  to  the  high  constable  for  the  extraordinary  expense 

incurred  by  him  in  the  case  of  a  riot  and  disturbance.   It     TheKixc 

18  contended  that  the  statute  41  Geo.  S,  c.  78,  s.  2,  merely  *. 

Justices  DF 
authorises  the  justices  to  make  an  allowance  for  his  per-     Leicistbr. 

sonal  expenses;  but  that  would  be  a  very  narrow  con- 
struction of  a  statute  authorising  them  to  reimburse  him 
the  expenses  incurred  in  suppressing  a  riot.     One  can 
hardly  suppose  that^  if  he  is  to  act  at  all  on  such  an 
occasion,  he  is  not  to  be  reimbursed  such  expenses  as 
he  may  reasonably  incur.     The  question  is,  whether 
special  constables,  who  are  sworn  in  and  act  under  his 
directions,  shall  in  the  first  instance  be  remunerated  by 
him,  and  he  may  afterwards  receive  from  the  justices  an 
allowance  in  respect  of  that  expense.     Now  I  think  he 
may,  without  the  special  authority  given  under  the  act 
1  Geo.  4,  c.  37,  which  gives  power  to  remunerate  spe- 
cial constables;  and  that  both  acts  are  perfectly  con- 
sistent with  each  other.     If  the  high  constable,  whether 
called  upon  by  others  or  upon  his  own  view,  thinks  it 
necessary,  for  the  preservation  of  the  public  peace,  to  call 
in  the  assistance  of  special  constables  or  other  persons 
to  assist  him,  it  is  proper  that  his  should  be  the  hand  to 
pay  for  their  services ;  but  if  special  constables  are  sworn 
in  by  the  justices  without  the  intervention  of  the  high  con 
stable,  they  should  likewise  pay  them  according  to  the 
directions  of  the  statute.  .  These  are  the  observations 
which   I   think  it  necessary   to    make  respecting   the 
special  constables.     With  respect  to  the  regular  or  or- 
dinary  constables,  it  appears  to  me  that  they  are  also 
entitled  to  remuneration  for  their  extraordinary  exer- 
tions.    It  is  urged  that  they  are  not  entitled,  without 
some  express  act  of  parliament,  to  any  extraordinary 
remuneration.      But  as   far  as  any  general   principle 
can  be  collected  from    the  statute  41   Geo.  3,  c.  7B, 
or  the  18  Geo.  3,  c.  \9,  it  is  in  favour  of  the  payment 
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to  them  for  their  extraordinary  exertions,  and  I  think  the 
justices  were  well  warranted  in  considering  such  pay- 
ment as  an  extraordinary  expense  incurred  by  the  high 
LiEcumsB^  constable,  for  which  they  might  make  him  an  allowance. 
For  these  reasons  it  appears  to  me  that  the  order  of  ses- 
sions, confirming  the  order  of  the  two  justices,  is  well 
founded,  and  that  this  rule  ought  to  be  discharged. 


Bayley,  J.,  HoLROYD,  J.,  and  Littledale,  J.,  con- 
curred. 

Rule  discharged  (a). 


(a)  As  to  the  periods  now  fixed 
for  holding  the  quarter  sessions, 
see  the  statute  1  Wm,  4,  c.  70, 


s.  35,  which,  however,  does  not 
alter  the  period  for  holding  die 
Michaelmas  sessions. 


The  King  v.  The  Inhabitants  of  Liverpool. 

An  Act  of  Par-  BY  a  rate  for  the  relief  of  the  poor  of  the  parish  of 
a  dock  and  the  Liverpool,  made  21st  Juli/,  18^5,  and  duly  published 
dues  arising  and  allowed,  the  trustees  of  the  docks  and  harbour  of 
trustees,  and  Liverpool  were  assessed  in  the  sum  of  50,952/.,  in  re- 
provided  that  gpect  of  the  annual  value  and  profits  of  the  dock  estates 
those  dues  .     . 

should  be  ap-   within  that  parish,  vested  in  them  as  trustees  of  the  docks 

off  dirdebt*"^  and  harbour,  according  to  the  following  schedule  :— 

incurred  in  On  the  dock  duties jE50flOO 

dkK;k"and  to         ^^  three  cranes  at  the  New  Wall  and  the 

keeping  it  in  Parade  Slip 40 

then  that  the        Engine  House,  Bridge  Street     ....  17 

dues  should  be      Q&ce,  Salthouse  Dock 8 

lowered.  Held, 

that  the  trus-  Ditto,  King's  Dock 26 

rateabrtr'        On  office.  Queen's  Dock 26 

the  poor, either  Ditto,  Bridge  Street 54 

for  the  dock 

dues,  or  for  the  premises  purchased  or  rented  for  the  purposes  of  the  dock,  there 

being  no  beneficial  occupation  of  either  by  any  person.  ' 
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On  office.  Old  Dock £9,10 

Ditto,  Goree 11 
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Ditto,  Yard,  See,  Trehtham  Street    .    .  185  v. 


Ditto  Ditto      ....         315 

Against  this  assessment  the  trustees  appealed  to  the 
Court  of  Quarter  Sessions  of  the  borough  of  Liverpool, 
on  the  ground  that  the  dock  estates  within  the  parish 
were  not  rateable  to  the  poor.  That  Court,  being  of 
opinion  that  the  trustees  were  not  rateable,  amended  the 
rate,  by  striking  out  the  foregoing  assessment,  subject  to 
the  opinion  of  this  Court  upon  the  following  case : — 

The  dock  estates  within  the  parish  of  Liverpool  are 
vested  in  the  mayor,  aldermen,  bailiffs,  and  common 
councilmen  of  Liverpool,  as  trustees  of  the  docks  and 
harbour  of  Liverpool,  by  virtue  of  several  Acts  of  Parlia- 
ment, (namely,  8  Jinn.  c.  12,  3  Geo,  1,11  Geo.  2,  c.  32, 
2  Geo.  3,  c.  86,  25  Geo.  3,  c.  15,  39  Geo.  3,  c.  59,  and 
51  Geo.  3,  c.  143,  all  of  which,  excepting  the  second, 
are  public  acts,)  and  consist  of  a  large  quantity  of  land, 
to  the  extent  of  100  acres.  Part  of  those  estates  was 
granted  voluntarily  by  the  corporation  of  Liverpool,  part 
was  sold  by  that  body  to  the  trustees  for  a  pecuniary 
consideration,  and  other  parts  have  been  purchased  by 
the  trustees  from  private  individuals,  according  to  the 
powers  given  to  them  by  the  said  acts.  Before  the  con- 
struction of  the  present  works,  part  of  the  land  was 
waste,  both  above  and  below  high  water  mark,  but  other 
parts  consisted  of  lands  and  buildings  in  the  occupation 
of  individuals  rated  to  the  relief  of  the  poor  of  the  parish. 

The  dock  estates  at  present  consist  of  several  wet 
docks,  in  which  vessels  may  be  constantly  afloat,  dry 
basins,  that  is  to  say,  dry  at  low  water,  wharfs,  piers, 
slips,  cranes,  weighing  machines,  offices,  and  yards  for 
storing  goods,  and  ot,her  conveniences  requisite  to  form 
a  conlplete  dock;  and  tlie  trustees  are  authorised  to  re^ 


Liverpool. 


The  King 


526  CASES  IN  THE  KING's  BENCH, 

1397.  ceive  large  sums,  jinder,  thoe  name  of  dock  rates  and 
duties,  for  accommodatiiig  vessels  Id  the  docks,  by  virtue 
^  ^^  of  the  acts  of  parliament. 
LivBKPooL.  rpjjg  trustecs  manage  the  dock  estates  by  their  servants 
and  agents,  who  receive  and  account  to  them  for  the 
dues  and  pro6t8  so  arising,  and  no  part  of  the  estates  and 
premises  above  assessed  is  let  off  to  other  persons. 

With  regard  to  the  application  of  the  monies  received 
as  dock  duties,  it  is  enacted  by  8  Ann,  c.  12,  s.  9^  under 
which  the  first  dock  was  built,  ^'  that  all  and  every  sum 
and  sums  of  money  that  shall  be  raised  and  received  by 
the  duties  aforesaid,  after  payment  of  the  expenses  of 
collection,  shall  be,  by  the  trustees  for  the  time  being, 
applied  and  disposed  of  in  the  building  and  repairing  the 
said  new  dock  or  basin,  and  other  works,  and  in  the  se- 
curing, preserving,  and  maintaining  the  said  dock  or 
basin  and  harbour  of  Liverpool,  and  to  no  other  use  or 
purpose  whatsoever.'*  By  the  same  section  the  collector 
is  required  to  keep  accurate  accounts  of  all  his  receipts 
and  disbursements. 

By  s.  15  of  the  same  act,  nine  commissioners  are  ap- 
pointed for  the  inspection  of  the  accounts,  who  ^'  shall 
and  may  order  and  appoint  all  monies  which  shall  rest 
due  upon  such  account  to  be  laid  out  and  expended  to 
and  for  the  uses  and  purposes  in  the  act  mentioned,  and 
to  and  for  no  other  use  whatsoever/' 

By  1 1  Geo,  2,  c.  32,  s.  4,  passed  for  building  another 
dock,  ^^  there  shall  be  twelve  commissioners  to  inspect, 
audit,  and  adjust  the  accounts  of  all  the  collectors'  re- 
ceipts and  disbursements  of  all  the  monies  collected  and 
levied  by  virtue  of  the  former  act,  who  shall  be  invested 
with  such  and  the  same  powers  and  authorities  in  all  re- 
spects, and  to  all  intents,  constructions,  and  purposes,  as 
were  given  to  and  vested  in  the  commissioners  appointed 
in  pursuance  of  the  former  acts,  or  either  of  them." 
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By  51  Geo*  3,  c.  143,  s.  125,  the  mode  of  appointing        1827. 

the  commissioners  is  altered,  but  the  electors  are  autho-       ^^^v*^ 
,  .       ,  r      t  The  Kino 

rised  to  appomt  them  as  commissioners,  for  the  purposes  9. 

in  this  and  the  former  acts  mentioned.  LrvERPooL, 

By  1 1  Geo.  2,  c.  32,  s.  8,  all  the  collectors  of  dock 
duties  are  required  to  keep  regular  accounts  of  their  re- 
ceipts and  disbursements,  and  to  produce  the  same  to 
the  commissioners  when  ordered ;  and  by  s.  9,  the  trea- 
surer  of  the  dock  duties  is  required  to  print  his  account 
yearly,  the  expense  of  such  printing  to  be  deducted  out 
of  the  dock  duties,  and  to  deliver  a  copy  to  any  person 
paying  dock  duties  who  may  require  the  same. 

All  the  dock  rates  payable  by  the  former  acts  were  re- 
pealed by  51  Geo,  S,  cap.  143,  which  imposed  the  pre- 
sent duties.  Sect.  27  of  that  act,  which  relates  to  the 
application  of  the  present  dock  duties,  is  as  follows : — 
"  And  be  it  further  enacted,  that  all  monies  which  shall 
be  collected,  received,  levied,  borrowed  and  raised  by 
and  under  this  act,  shall  be  applied  in  paying  and  defray- 
ing the  charges  and  expenses  attending  the  obtaining 
and  passing  this  present  act,  and  to  the  paying  the  ex- 
penses and  charges  attending  the  levying  and  collecting 
the  said  rates  and  duties ;  and  after  the  paying  and  ap- 
propriating one-third  part  of  the  said  monies  to  and  for 
the  purpose  of  making  and  completing  the  southernmost 
of  the  north  docks,  as  hereinafter  is  mentioned,  then  to 
the  paying  off  and  discharging  the  present  bond  debt  of 
£\  14,705.  195.  4J.,  and  the  the  debt  of  <£67,406.  I85.  Jd. 
owing  by  the  trustees  to  the  corporation  of  Liverpool, 
for  the  purchase  of  land  and  strand  intended  for  the  site 
of  the  southernmost  of  the  two  northern  docks,  and  any 
future  bond  debt,  and  the  interest  on  the  same,  and  to 
the  paying  and  discharging  the  interest  on  all  other  mo- 
niea  which  may  be  hereafter  borrowed  and  taken  up  at 
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1827.        interest  uuder  the  provisions  of  this  act,  upon  the  credit 

Z^T^^C"^      of  the  dock  rates  and  duties,  and  to  the  carrying  into  cx- 
Tbe&iifo  .  .         . 

v.  ecutiou  the  purposes  of  this  act  and  the  said  recited  acts, 

Liverpool.  -^  ^^  making,  erecting,  building,  finishing,  and  maintain- 
ing such  docks,  basins,  piers,  and  other  works  and  build- 
ings in  the  port  of  Liverpool^  under  the  said  acts  and 
this  act,  and  to  the  paying,  defraying,  and  satisfying  all 
other  charges  and  expenses  already  incurred,  or  hereafter 
to  be  incurred  in  the  carrying  into  execution,  or  under  or 
in  consequence  of  any  of  the  former  acts  or  this  present 
act;  and  the  residue  or  surplus  of  all  monies  arising 
from  such  rates  or  duties,  which  shall  remain  after  such 
application  thereof  as  aforesaid,  shall  from  time  to  time 
be  applied  in  or  towards  the  repayment  of  the  principal 
monies  which  shall  have  been  borrowed  uuder  this  act, 
until  all  such  principal  monies  shall  be  repaid,  and  all 
assignments  of  or  mortgages  upon  such  rates  and  duties 
are  paid  off,  satisfied,  discharged,  and  redeemed;  and 
when,  by  the  means  last  mentioned,  all  the  principal 
monies  which  shall  have  been  borrowed  shall  be  repaid, 
and  all  assignments  and  mortgages  upon  the  said  rates 
are  satisfied  and  redeemed,  then  and  in  such  case  it  shall 
be  lawful  for  the  trustees,  and  they  are  hereby  required 
to  lower  and  reduce  the  rates  and  duties  hereby  granted 
and  made  payable,  as  far  as  the  same  can  be  done  in  the 
then  state  of  the  docks,  basins,  buildings,  and  other 
works  and  buildings  of  the  said  port,  and  leaving  suffi- 
cient for  all  charges  of  management  and  collection  of 
rates  and  other  concerns  of  the  said  docks,  basins,  piers, 
works,  and  other  buildings,  and  improving,  repairing, 
and  maintaining  the  same,  and  for  carrying  into  execu- 
tion the  provisions  of  the  former  acts  and  this  act."  The 
present  duties  have  been  invariably  applied  by  the  trustees 
according  to  tlie  direction  of  the  last-mentioned  section, 
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and  they  derive  no  private  advantage  or  emolument 
v^hatsoever  from  the  execution  of  the  trusts  of  the  dock 
estates. 

The  three  cranes  mentioned  in  the  schedule  were 
erected  by  the  trustees  out  of  the  dock  funds,  in  pursu- 
ance of  the  power  given  them  by  51  Geo.  3.  c.  143,  s.  78. 
For  the  use  of  these  cranes  in  landing  and  discharging 
cargoes  the  trustees  charge  a  certain  sum,  which  goes  to 
the  general  dock  estate,  in  the  same  way  as  the  dock 
duties,  and  is  applied  as  the  general  dock  funds  are  and 
must  be  applied,  by  the  various  acts  of  parliament,  and 
the  trustees  derive  no  individual  bene6t  from  them* 

The  engine  house  is  used  for  the  purpose  of  keeping 
a  fire  engine,  which  the  trustees  have  provided  out  of  the 
public  funds,  for  the  security  of  the  shipping,  as  em- 
powered by  the  same  section,  and  no  rent  is  charged  tp 
or  paid  by  any  one  for  the  same. 

Of  the  different  offices  enumerated  in  the  schedule, 
some  are  for  the  accommodation  of  the  dock-masters 
and  gate-men  at  the  various  docks,  as  places  of  shelter, 
and  merely  for  the  dispatch  of  public  business;  others 
are  occupied  by  the  collector  of  the  dock  rates,  the  har- 
bour-master, and  other  public  officers  of  the  trustees, 
solely  for  the  purposes  of  the  dock  business.  No  rent 
is  charged  to  them  for  the  use  of  these  offices,  and  no 
part  of  them  is  occupied  as  a  residence  by  any  one. 

The  two  yards  mentioned  in  the  schedule  are  hired  by 
the  trustees  at  an  annual  rent,  as  a  place  necessary  for 
the  deposit  of  the  various  articles  used  in  the  erection 
and  maintenance  of  the  docks,  and  from  the  occupation 
of  which  they  derive  no  personal  benefit. 
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Tindalj  S.  G.  and  Gregsoriy  in  support  of  the  order  of 
sessions.  The  case  finds  that  all  the  dock  funds  are  by 
the  different  acts  of  parliament  expressly  and  entirely 
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appropriated  to  public  purposes;  therefore,  there  is  do 
beneficial  occupation  by  any  persons  of  the  property  in 
respect  of  which  the  trustees  are  rated:  and  that  being 
so,  the  rate  cannot  be  supported.  Upon  this  point  Rex 
V.  Agar(a)  is  no  authority  against  the  appellants  in  this 
case,  while  Rex  v.  The  Commissioners  of  Salters-load' 
sluice  {b)  is  a  direct  authority  in  their  favour.  So  in  Rex 
V.  Terrott(jc),  Lord  Ellenborough  said,  ''  The  principle 
to  be  collected  from  all  the  cases  on  the  subject  is,  that 
if  the  party  rated  have  the  use  of  the  building,  or  other 
subject  of  the  rate,  as  a  mere  servant  of  the  crown,  or  of 
any  public  body,  or  in  any  other  respect,  for  the  mere 
exercise  of  public  duty  therein,  and  have  no  beneficial 
occupation  of  or  emolument  resulting  from  it  in  any  per- 
sonal and  private  respect,  then  he  is  not  rateable :"  and 
his  lordship  afterwards  assigned  this  reason  for  the  rule, 
that  ^^  the  occupation  is  throughout  that  of  the  publici 
and  of  that  public  occupation  the  individuals  arc  only 
the  means  and  instruments."  The  decision  in  Lord 
Afnfierst  v.  Lord  Somers{d)  proceeded  upon  the  same 
principle.  Even  in  Rex  v.  The  Hull  Dock  Company  (e)y 
where  the  company  were  held  to  be  rateable,  Holroyd^J. 
had  the  same  principle  in  view,  for  he  said,  *'  If  under 
the  section  requiring  the  company  to  repair  the  dock 
and  other  works,  the  specific  rates  had  been,  so  far  as 
they  were  required,  appropriated  to  that  purpose  only,  I 
should  have  entertained  considerable  doubt  whether  any 
property  vested  in  the  trustees  which  could  properly  be 
made  the  subject  of  rate,  beyond  the  surplus  which 
might  happen  to  remain  in  their  hands  after  satisfying 
the  expenses  attending  the  maintenance  and  repair  of  the 
works."     In  this  case  there  can  never  legally  be  a  siir- 


(fl)  14  East,  256. 
(6)  4  T.  R.  730. 
(c)  3  East,  513. 


(rf)  2  T.  R.  Sr2. 
(e)  5  M.  &  S.  402. 
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plus  in  the  hands  of  the  trostees,  becaase  as  soon  as 
certain  objects  specified  in  the  acts  are  accomplished, 
they  are  bound  to  reduce  the  rates*  «. 

LlT£RF0OU 

Scarlett,  A.  G.  and  J.  Williams,  contri.  This  pro- 
perty is  rateable  in  its  nature;  it  is  therefore  liable  to  be 
rated  whether  producing  any  profit  or  not :  Rex  v.  Par» 
rott(a).  The  rates  being  received  by  trustees  makes  no 
difference,  for  the  trustees  of  a  Methodist  chapel  have 
been  held  rateable.  Rex  v.  Jgar{b),  [Lord  Tenterden, 
C.  J.  Because,  if  there  had  been  no  trustees,  and  the 
minister  had  received  the  pew  rents  in  the  first  instance, 
he  would  have  been  rateable  in  respect  of  them,  and  as 
he  ultimately  received  die  surplus,  after  payment  of  the 
expenses  of  the  chapel,  the  rate  was  substantially  upon 
him,  through  the  medium  of  the  trustees.]  The  trustees 
here  may  derive  no  benefit  from  the  docks  individually, 
but  as  the  Corporation  of  Liverpool  they  do,  for  they 
possess  large  property  in  the  neighbourhood,  which  must 
of  necessity  be  increased  in  value  by  the  docks  and  by 
die  expenditure  of  the  rates  upon  them.     No  doubt  the  « 

public  do  derive  a  benefit,  but  that  does  not  exempt  the 
property  from  rateability,  where  there  is  also  a  private 
benefit.  At  all  events  the  last  two  items  of  the  rate  are 
good,  for  they  are  in  respect  of  premises  rented  by  the 
trustees.  If  they  had  rented  a  farm  for  the  purpose  of 
paying  their  labourers  in  com  and  other  produce,  that 
Wonld  clearly  have  been  rateable,  and  the  rate  upon  the 
premises  in  question  may  be  supported  upon  the  same 
principle. 

Lord  Tenterden,  C.  J. — I  am  of  opinion  that  the 
order  of  sessions  made  in  this  case  ought  to  be  con- 
firmed.   It  appears  to  me  that  there  is  no  solid  ground 
{a)  5  T.  R.  593.  (6)  14  East,  256. 
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for  the  dbtinction  which  has  been  taken  with  respect  to 
those  parts  of  the  property  rated  which  are  rented  by  the 
V.  dock  company,  because  if  there  is  no  beneficial  occupi- 

MVEBPOOL.    ^j^^  jj  ^^g^  ^^  wholly  immaterial  whether  the  occupier 

is  the  owner  or  not.  Then  upon  the  main  question,  I 
consider  the  case  of  Jtex  v.  The  Commissioners  of  Salters- 
load-sluice  (a),  as  decisive  of  the  present.  There  the 
tolls  received  were  by  act  of  parliament  directed  to  be 
applied  to  the  purposes  of  the  act,  and  to  and  for  no 
other  use  or  purpose  whatsoever.  It  is  true  that  in  this 
case  the  act  of  parliament  under  which  the  present  dock 
Itites  are  levied  does  not  expressly  declare  that  they  shall 
be  applied  to  the  purposes  therein  specified,  and  no 
other;  but  it  directs  that  certain  debts  shall  be  discharged 
out  of  them,  and  then  provides  for  the  application  of  the 
surplus,  by  directing  that  the  dock  rates  shall  be  lowered: 
30  that  any  application  of  the  dock  rates  to  any  purpose 
not  specified,  would  clearly  be  a  violation  of  the  act  of 
parliament.  Nothing  of  that  sort  is  suggested,  and 
therefore  there  is  not  in  reality  any  difference  between 
this  case  and  the  former.  The  principle  of  not  rating 
property  of  which  no  person  is  the  beneficial  occupier, 
is  not  confined  to  docks  and  canals,  or  to  property  of 
that  nature.  Thus  it  has  been  held,  that  the  trustees  of 
a  Quakers'  meeting-house,  of  which  no  profit  is  made, 
by  letting  the  pews,  or  otherwise,  are  not  rateable;  Rex 
V.  Woodward{b)\  and  the  same  rule  would  apply  to  a 
chapel  with  the  rites  of  the  Church  of  England^  or  to  a 
dissenting  meeting-house.  On  the  other  hand  it  has 
been  held,  that  where  the  pews  of  such  a  meeting-house 
are  let,  and  a  profit  thereby  made,  the  trustees  are  rate- 
able, although  they  receive  the  rents,  not  for  their  own 
benefit,  but  for  that  of  the  minister:    Rex  v.  jigar{c). 

(a)  4  T.  R.  7S0.  (c)  14  East,  256.    And  see 

(6)  5  T.  R.  79.  JRo^iOfi  v.  Hyde,  Cidd.  310. 
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In  this  case  the  trustees  are  not  occupiers  in  the  ordinary 
sense  of  the  word,  and  no  profit  is  received  for  the  benefit 
of  any  person.  If  private  property  belonging  to  the 
trustees  in  their  character  of  the  Corporation  of  Idver^ 
pool  is  improved  by  means  of  the  docks^  that  property 
may  be  rateable  for  the  improved  value. 
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The  other  Judges  concurred. 


Order  of  Sessions  confirmed  (a). 
(a)  See  the  next  case. 


The  King  v.  The  Trustees  of  the  River  Weaver. 

On  appeal  against  a  rate  for  the  relief  of  the  poor  made 
by  the  overseers  of  the  poor  of  the  township  of  MouUon, 
in  the  county  of  Chester j  upon  the  trustees  of  the  river 
Weaver^  the  sessions  confirmed  the  rate,  subject  to  the 
opinion  of  this  Court  upon  the  following  case : — 

By  7  Geo.  1,  entitled  '*  An  Act  for  making  the  river 
Weaver  navigable  from  Frodsham  Bridge  to  Wimford 
Bridge  in  the  county  of  Chester,^*  it  was  enacted,  *'  that 
from  and  after  the  said  work  shall  be  finished,  and  all  the 
charges  thereof,  &c.  fully  paid,  that  then  the  clear  pro- 
duce of  the  rates  and  duties  shall,  from  time  to  time,  be 
employed  for  and  towards  amending  and  repairing  the 
public  bridges  within  the  county  of  Chester,  and  such 
other  public  charges  upon  the  county,  and  in  such  man- 
ner as  the  justices  at  the  Michaelmas  quarter  sessions 
shall  yearly  order,  direct  and  appoint."  And,  after  re- 
citing that  the  roads  leading  to  the  river  would  be  much 
injured  by  the  increased  traffic  upon  them,  it  was  pro- 
vided, that  so  much  of  the  rates  as  the  justices  might 


Trustees  are 
not  rateable  to 
the  poor  in  re- 
spect of  the 
tolls  of  a  na- 
vieation  re- 
ceived hy 
them,  the  sar- 
plus  of  which 
IS  bv  statute 
made  applica- 
ble to  the  re- 
pair of  public 
bridges  and 
highwajfs. 


534 


1887. 


The  Kino 

V. 

Wbavee 

Trustees. 


CASES  IN  THE  KING  S  BENCH, 

think  fit  should  be  expended  in  repairing  those  roads, 
and  that  if  any  surplus  remainedi  it  should  be  expended 
in  repairing  such  other  highways  in  the  county  as  the 
justices  in  sessions  should  appoint 

By  33  Geo.  2,  further  provisions  as  to  the  navigation 
were  made,  but  it  directed  that  the  surplus  duties,  after 
payment  of  the  expenses  of  the  navigation,  should  be 
applied  to  such  public  purposes  as  before  mentioned. 

The  tonnage  rates  and  duties  upon  the  Weaver  ve 
not  charged  by  the  mile,  but  Is.  per  ton  is  charged  upon 
the  whole  line  of  river;  and  a  vessel  navigating  the  whole 
or  any  part  of  the  length  of  the  navigation  is  subject  to 
the  same  charge.  This  tonnage  is  paid  quarterly  at  the 
River  Weaver  Navigation  Office  in  Northwich,  which  is 
a  distinct  township  from  MouUon.  The  annual  accounts 
up  to  the  5th  of  April  in  each  year  are  regularly  audited 
by  the  clerk  of  the  peace,  and  filed  at  the  Michaelmas 
quarter  sessions,  when  the  balance  arising  from  the  rates 
and  duties  in  the  hands  of  the  treasurer,  over  and  above 
the  necessary  charges  and  expenses  for  the  maintenance 
and  support  of  the  navigation,  is  directed  by  the  magis- 
trates there  assembled  to  be  paid,  and  the  same  is  in- 
variably paid  to  the  county  treasurer,  to  be  applied  for 
the  general  purposes  of  the  county,  according  to  the 
acts  of  parliament,  and  to  none  others.  The  township 
of  Moulton  rated  the  trustees  as  follows : — 


Occupiers. 

Property  rated. 

Rental. 

Sum  assessed. 

The  Trustees 
of   the    River 
Weaver  Navi- 
gation. 

Lands  used  for  the 
River    Weaver,    with 
the  tolls,  dues  and  du- 
ties arising  therefirom, 
or  in  respect  thereof, 
within   the   township 
of  MouUon, 

X.    f.    d. 

234   IS    4 

X.    a.    d. 
36     4    0 
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The  amount  at  which  the  trustees  are  assessed  in  the 
said  rate,  provided  they  are  rateable  at  all,  is  correct.  Thekiiitf 

V, 

Aldersan,  Brown  and  Trqffbrd,  in  support  of  the  order  ji^ysTEEs; 
of  sessions.  The  question  is,  whether  these  trustees  are 
beneficial  occupiers.  It  is  submitted  that  they  are. 
They  need  not  enjoy  the  benefit:  if  benefit  accrues  to 
any  person,  that  makes  the  property  rateable.  In  such 
a  case  the  trustee  and  the  cestui  que  trust  are  one.  In 
Rex  V.  Agar  {a)  the  trustees  of  a  Methodist  chapel  were 
held  to  be  rateable  for  the  pew  rents,  though  the  sur- 
plus, after  payment  of  the  current  expenses,  was  paid  over 
to  the  minister.  It  cannot  be  said  that  the  surplus  pro- 
fits here  are  to  be  applied  to  the  purposes  of  the  public, 
and  that  therefore  the  trustees  are  not  rateable.  Tbey 
are  to  be  applied  to  the  purposes  of  the  county,  not  of 
the  public ;  and  being  so  applied,  they  relieve  the  county 
rate  pro  tanto,  and  confer  a  benefit  upon  every  land- 
holder in  the  county.  That  is  a  private  benefit,  and  the 
principle  of  exemption  does  not  apply  except  in  cases  of 
public  benefit,  that  is,  a  benefit  conferred  upon  the 
public  at  large.  Rex  v.  The  Commissoners  of  SaherS" 
load^luice  (6)  and  Rex  v.  Sculcoates  (c)  are  both  distin- 
guishable from  the  present  case.  In  the  first,  all  the 
money  received  was  to  be  applied  in  the  drainage  of  the 
lands  adjoining  the  navigation.  Those  lands  would  be- 
come rateable  for  the  improved  value  so  conferred  upon 
them;  so  that  if  the  money  had  been  rateable  in  the 
hands  of  the  commissioners,  it  would,  in  effect,  have 
been  rateable  twice  over.  In  the  second  case,  no  person 
derived  any  benefit  within  the  parish  from  the  lands  used 
for  the  purposes  of  the  drainage. 


(a)  14  East,  256.  (e)  19  East,  40. 

(»)4T.B.73d. 
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iBsr.  Nolan  and  Cottingham,  contri.    The  trustees  must 

derive  some  private  and  personal  profit  from  their  occu- 
V.  pation,  in  order  to  render  them  rateable:  Rex  v.  Ter- 

Trustees  ^ott(a).  They  derive  none  such.  They  have  no  interest 
in  the  soil;  it  is  not  vested  in  them  by  the  acts  of  par- 
liament. The  tolls  are  payable  for  the  right  of  passage, 
not  for  the  use  of  the  soil ;  therefore  they  are  not  rate- 
able: Rex  V.  Nicholson  (Jb),  Williams  v.  Jones  (^c).  Rex  v. 
Bell{d),  Rex  v.  Tynemouth  (e).  Rex  v.  Cokeif),  Rex  v. 
Fowke  (g).  Besides,  these  tolls  are  applicable  entirely 
to  public  purposes,  and  upon  that  ground  they  are  not 
rateable.  Rex  v.  The  Commissioners  of  Salters-load-- 
sluice  (A)  and  Rex  v.  Sculcoates  (t)  are  express  authori- 
tiesjnpn  this  point,  and  cannot  be  distinguished  from 
thi^^ment  case. 

This  case  was  argued  at  a  former  sittings  in  Banc, 
when 

Bayley,  J.  delivered  himself  to  this  effect: — There 
is  not  any  clause  in  the  acts  of  parliament  set  out  in  the 
case  which  vests  the  soil  of  the  river  Weaver  in  the 
trustees;  they  cannot,  therefore,  be  rateable  to  the  relief 
of  the  poor  in  respect  of  the  tolls.  Upon  this  point  we 
are  all  agreed:  upon  the  other  point  we  prefer  postpon- 
ing our  judgment  until  the  case  of  The  King  v.  TIte  In* 
habitants  of  Liverpool  {k)  has  been  argued. 

Cur  adv.  vult. 
That  case  having  been  since  argued  and  determined, 

(a)  3  East,  506.  (/)  Ante,  217. 

(6)  12  East,  330.  {g)  Ante,  240. 

(c)  12  East,  346.  (A)  4  T.  R.  730. 

((f)  5  M.  &  S.  221  (i)  12  East,  40. 

(e)  12  East,  46.  (k)  Ante,  524. 
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Bay  LEY,  J.  now  said — We  think  the  principle  of  the 
decision  in  Rex  v.  Liverpool  is  applicable  to  the  present 
case.  The  surplus  tolls  are  made  applicable  to  the  re-  * '^v? 
pairing  and  maintaining  the  county  bridges  and  high-  ^cavek 
ways.  Those  are  public  purposes;  and  as  no  part  of 
the  money  received  can  be  applied  to  private  purposes, 
that  money  is  not  rateable  in  the  hands  of  the  trustees. 
Upon  both  points,  therefore,  we  are  of  opinion  that  the 
order  of  sessions  confirming  the  rate  must  be  quashed. 

Order  of  sessions  quashed. 


HOLROYD  V.  Don  CASTER  (a). 

1  HIS  was  an  action  of  trespass  for  an  assault  and  false  in  trespass  for 
imprisonment.    The   declaration  was  in   the  common  »»!»« "np"9on- 

'^  menty  the  onui 

form.  ofjusti  lying 

At  the  trial,  before  Mr.  Justice  Bayley,  at  the  last  d?fendant!^ 
Assizes  at  York,  it  appeared  that  the  plaintiff,  who  was  a  Tlierefore,  in 
servant  of  the  defendant,   had   been   apprehended   for  cnusinii;  the 

having  abandoned  his  work.     The  deputy  constable,  by  plaintiff  to  be 

,     ,  *      ^  ^   apprehended 

whom  the  plaintiff  was  arrested,  proved  that  he  had  re-  underajus- 

ceived  from  the  chief  constable  a  warrant  against  the  !!^ii*u°[rt'' 

plaintiff.     This  warrant  was  not  produced;  but,  in  order  the  plaintiff 

to  shew  that  the  defendant  was  the  person  who  caused  J|J|^  ih™ac"i"< 

the  plaintiff  to  be  apprehended  under  it,  the  constable  without  pro- 

•    1  1        1  !•  1  ducing  the 

stated  that  when  he  was  proceedmg  to  execute  the  war-  warrant. 

rant,  the  defendant  desired  him  to  make  haste;  and  the 

mother  of  the  plaintiff  also  proved,  that  on  the  following 

day  she  called  at  the  defendant's  house  to  inquire  for  her 

son,  when  the  defendant  said  that  he  had  sent  him  to 

(a)  This  case  and  the  following  one  are  taken,  by  permission,  from 
Moore*i  Common  Pleat  Reports,  .». 
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prisoD.  The  plaintiff  was  subsequentlj  examined  before 
a  magistrate,  and  discharged  (a). 

It  was  contended^  on  the  part  of  the  defendant,  that, 
inasmuch  as  the  case  had  been  opened  for  the  plaintiff  as 
the  case  of  an  imprbonment  under  an  illegal  warrant,  it 
was  incumbent  on  him  to  produce  the  warrant. 

The  learned  Judge  was  of  opinion  that  the  prodactioo 
of  the  warrant  was  not  necessary  to  entitle  the  plaintiff 
to  maintain  the  action. 

The  jury  returned  a  verdict  for  the  plaintiff — damages 
«£l5;  and  leave  was  reserved  to  the  defendant  to  move 
to  enter  a  nonsuit,  if  the  Court  should  be  of  opinion  that 
the  warrant  ought  to  have  been  produced. 


IfS&fe,  Serjt.,  on  a  former  day  in  this  term,  obtained 
a  rule  nisi  that  this  verdict  might  be  set  aside,  and  a 
nonsuit  entered,  on  the  grounds — First,  that  the  warrant 
under  which  the  defendant  was  alleged  to  have  caused 
the  plaintiff  to  be  apprehended,  should  have  been  pro- 
duced, that  being  the  substantial  cause  of  action — 
Secondlifj  that  the  plaintiff  had  misconceived  his  remedy, 
for  that  the  action  should  have  been  case,  for  maliciously 
causing  the  warrant  to  be  issued,  and  not  trespass  (i). 
The  learned  Serjeant  referred  to  the  case  of  Morgan  ▼. 


(a)  If  a  magistrate's  warrant 
be  shewn  by  the  constable  who 
bas  the  execution  of  it,  to  the 
person  charged  with  an  offence, 
and  he  thereupon,  without  com- 
pulsion, attend  the  constable  to 
the  magistrate,  and,  after  exami- 
nation, be  dismissed;  it  seems 
that  this  is  not  such  an  arrest  as 
will  support  an  action  of  trespass 
for  false  imprisonment.  Arrow- 
smith  V.  Le  Mesurier,  9  N.  R. 
911. 


(6)  In  Boot  V.  Cooper,  1  T.  R. 
535,  n.  it  was  held  that  trespass 
does  not  lie  against  excise  offioen 
for  entering  into  a  person's  bousei 
by  virtue  of  a  legal  warrant,  to 
search  for  smuggled  goods,  al* 
though  none  were  found  therein; 
bat  that  the  only  remedy  was  bj 
an  action  on  the  case  for  malici* 
ously  obtaining  or  executing  the 
warrant. 


TRINITY  TERM,  VIII  GEO.  IV. 

Hughes(a),  where,'  for  false  imprisonment,  the  distinction 
between  case  and  trespass  is  thus  laid  down — where  the 
immediate  act  of  imprisonment  proceeds  from  the  de^ 
fendant,  the  action  must  be  trespass ;  but  where  the  act 
of  imprisonment  by  one  person  is  in  consequence  of  in* 
formation  from  another,  there  an  action  on  the  case  is 
the  proper  remedy :  and  Stomhotue  v.  ElUoU  (6),  where 
the  distinction  between  the  two  forms  of  action  laid 
down  in  Morgan  v.  Hughes  was  recogniased. 
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SpafJde^  Serjt,  was  now  about  to  shew  cause,  but  the 
Court  called  on. 

Wilde,  Serjt.,  to  support  his  rule.  The  defendant 
was  not  a  trespasser;  he  only  put  the  law  in  mdtion; 
and  even  if  he  had  no  probable  cause  for  procuring  the 
apprehension  of  the  plaintiff,  the  form  of  action  should 
have  been  different;  he  cannot  be  liable  in  trespass. 
The  arrest  of  the  defendant  was  made  by  virtue  of  a 
warrant;  and  the  conversations  with  the  defendant, 
spoken  of  by  the  witnesses,  had  reference  to  an  impri- 
sonment under  the  warrant;  and  therefore  the  warrant 
should  have  been  produced. 


Best,  C.  J. — I  am  of  opinion  that  the  impression  of 
the  learned  Judge  at  the  trial  was  correct;  but  as  he  re- 
served the  question  for  our  consideration,  we  thought  it 
right  to  grant  the  rule.  Where  a  man  deprives  another 
of  bis  liberty,  the  injured  party  is  entitled  to  maintain  an 
^]r  action  for  false  imprisonment,  and  it  is  for  the  defendant 
to  justify  his  proceeding,  by  shewing  that  he  had  legal 
authority  for  doing  that  which  he  ^as  done.  The  onus 
of  justification  in  this  case  being  upon  the  defendant,  the 

(a)  S  T.  R.  925.      And   see  (6)  6  T.  R.  315. 

Mauey  r.  Johnson,  13  East,  67. 
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nvarranty  if  any  existed,  should  have  been  produced  by 
him.  The  mere  assertion  of  the  constable,  that  he  had 
apprehended  the  plaintiff  under  a  warrant,  was  not  suf- 
ficient evidence  of  the  issuing  of  a  warrant.  That  which 
the  constable  called  a  warrant  might  have  been  a  mere 
piece  of  waste  paper;  and  there  is  nothing  to  shew  that  it 
was  issued  by  a  person  having  competent  jurisdiction,  or 
that  the  plaintiff  had  been  guilty  of  any  offence  of  which 
a  magistrate  could  take  cognizance.  It  was  clearly  not 
the  duty  of  the  plaintiff  to  produce  the  warrant.  His 
right  of  action  accrued  on  his  detention,  and  no  evidence 
was  offered  by  the  defendant  to  repel  it. 

As  to  tlie  objection  that  the  action  should  have  been 
ease  and  not  trespass,  I  am  of  opinion  that,  the  warrant 
not  having  been  produced,  it  was  impossible  for  the 
learned  Judge  who  tried  the  cause  to  say  whether  or  not 
the  action  was  commmenced  in  the  proper  form. 


The  rest  of  the  Court  concurring — 


Rule  discharged(tf). 


(a)  See  Wicka  v.  Clutterbuck, 
ante,  vol.  iii.  536;  10  6.  Moore, 
63,  where  it  was  held,  that  an  ac- 
tion of  trespass  for  false  imprison- 
ment was  maintainable  against 
the  defendant,  a  magistrate,  for 
causing  the  plaintiff  to  be  appre- 
hended under  an  erroneous  com- 
mitment upon  a  regular  convic- 
tion.  And  Lord  Chief  Justice 
Best  there  said,  10  6.  Moore,  89, 
that  '*  in  trespass  there  can  be  no 


accessories,  but  all  the  parties  are 
to  be  considered  as  principals; 
as,  if  an  order  be  unlawful,  he 
who  makes  it  is  equally  responsi- 
ble with  him  who  executes  it:  for 
in  BjoIU"* Abridgment yiyaX,  it.  tit 
«  Trespasi,*  V.  2,  p.  555,)  it  is  laid 
down,  that  '  if  a  man  command 
another  to  beat  one,  and  he  do  it 
accordingly,  he  is  a  trespasser  as 
well  as  he  who  did  it.' " 
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Looker  v.  Halcomb  and  others. 

1  HIS  was  an  action  of  trespass,  for  assaulting  the  Trespass  for 
plaintiff,  seizing  him,  dragging  him  about,  taking  him  ?»s«V*^*°K  and 
into  custody,  and  forcing  him  to  go  ten  miles  in  a  cart,  plaintiff. 
&c.,  and  imprisoning  him  fbr  twenty-four  hours.  plaintiff  was 

The  third  plea  stated,  that  the  defendant  Halcomb  wilfully  ircs- 
was  the  owner  of  certain  closes,  called  the  Conygar  Hill,  f^nd  and 

&c.,  into  which,  at  the  time  when  &c.,  the  plaintiff  ^'^^'^'"e^ 
.         .  '  r  hedges  of 

wrongfully,  injuriously,  and  wilfully  broke  and  entered  defendant, 
with  a  waggon  and  three  horses,  and  wilfully  broke  down,  '^   rehended 
prostrated,  damaged,  and  spoiled  part  of  the  hedges  of  htm,  and  took 
the  same  closes :  wherefore  Halcomb,  so  being  possessed  ;ustice.    Re- 
of  the  said  closes,  and  the  other  defendants,  by  his  au-  plication,  that 
thority,  gently  laid  hapds  on  the  plaintiff  to  carry  him  tered  the  land 
before  some  justice  of  the  peace   for  the  county,   to  ®"^  broke  the 
answer  the  premises,  and  be  dealt  with  according  to  assertion  of  a 
law ;  and,  because  no  such  justice  was  to  be  found  near  "rlvereme^^at 
the  said  closes,  compelled  the  plaintiff  to  go  the  distance  he  did  so  wil- 
alleged,  to  the  house  of  one  F.  Craven,  so  being  such  any  other  pur- 

iustice  as  aforesaid ;  and,  because  the  defendants,  when  P^*®  ^^"". '"  _ 
.  the  exercise  of 

they  arrived  at  the  house  of  the  said  F.  Craven,  were  such  right. 
informed   by  a  servant,   by  the  order  of  the  said  F.  ^^^^^^^^ee 
Craven,  that  he  would  not  hear  them  that  day,  and  be-  was  in  the 
cause  it  was  late  in  the  evening,  the  defendants,  at  the  ^tt?n/wUful 
request  of  the  plaintiff,  released  him  out  of  their  custody,  damage  to 
The  plaintiff  replied,  that,  at  the  said  time  when  &c.,  n^i^  ^h^t' 

he  claimed  to  have,  and  reasonably  thought  he  was  en-  "P^n  this 

,    ,         ,  .        ,  issue,  plaintiff 

titled  to  have  and  use,  and  that  there  existed,  a  common  might  give  evi- 

public  highway  over  the  closes  in  which  &c.,  in  the  third  ^®°*^?  ^*  '^ 
plea  mentioned,  and  called  the  Conygar  Hill,  8cc.,  for  way  claimed 
all  the  liege  subjects  of  our  lord  the  king  to  pass  and  Jjgr'tVsliew 
repass;  and,  in  the  exercise  of  such  claim  of  right  of  9«o  ain'mo he 

cnttiifid  the 

way,  the  plaintiff  had,  with  the  full  knowledge  of  the  /^^„,  ,„  ^^^^ 
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1897.        defendantSy  passed  and  repassed  on  foot  and  with  car- 
riages at  divers  times  before  the  time  when  Sec,  where- 


LOOKER 


ILlLCOMB. 


V.  fore,  having  occasion  to  use  the  way  so  by  him  claimed 

as  aforesaid,  and,  at  the  said  time  &c.,  claiming  such 
right,  and  believing  that  he  had  it,  the  plaintiff  passed  and 
repassed  with  his  waggon  and  horses  over  the  closes  in 
which  &c.  in  the  said  third  plea  mentioned ;  and  because 
the  fences  in  the  third  plea  mentioned  were  obstructing 
the  highway,  so  that  the  plaintiff  could  not  pass  without 
breaking  down  a  small  part  of  them,  the  plaintiff,  in 
order  to  remove  the  obstruction,  and  not  for  the  purpose 
of  doing  wilful  damage,  broke  down  the  said  part  of  the 
said  fences,  doing  no  unnecessary  damage ;  which  were 
the  same  supposed  wilful  trespass  and  damage  in  the 
said  third  plea  mentioned:  and  he,  the  said  plaintiff,  con- 
tinued in  the  said  closes  endeavouring  to  make  a  way  for 
himself,  his  cattle,  and  carriages,  and  to  claim  the  right 
of  way,  until  the  defendants,  at  the  said  time  when  &c., 
of  their  own  wrong,  committed  the  trespasses  in  the  in- 
troductory  part  of  the  said  third  plea  mentioned  ;  with- 
out this  that  the  said  supposed  trespasses  in  the  said 
third  plea  mentioned  were  wilfully  committed  by  the 
plaintiff,  or  for  any  other  purpose  than  in  exercise  of  his 
claim  of  right  of  way,  8lc.  &c. — new-assigning  a  longer 
imprisonment  than  that  justified  by  the  plea. 

The  defendants  rejoined,  that,  at  the  said  time  when 
&c.,  the  plaintiff  was  in  the  act  of  committing  wilful 
damage,  injury,  and  spoil  to  and  upon  the  said  closes, 
and  the  hedges  thereof:  whereupon  issue  was  joined  (a). 

The  cause  was  tried  before  Mr.  Justice  Burroughs  at 
the  last  assizes  at  Salisbury.  It  appeared  that,  until 
within  the  last  three  or  four  years,  there  had>  been  a 
public  road  over  the  closes  in  question,  which  had  been 
stopped  up  by  the  defendant  Halcomb,  the  proprietor  of 
(a)  There  was  a  demurrer  to  the  new  assignment,  but  it  was  not  ai^gued. 
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the  adjoining  land ;  that  the  plaintiffi  a  shopkeeper  in  a 
neighbouring  village^  claiming  a  right  of  way  over  the 
site  of  the  old  road,  broke  down  a  hedge  planted  by 
HalconA  at  one  end  of  it»  and  entered  the  close  with 
a  waggon  and  horses,  and  was  in  the  act  of  removing 
the  hedge  at  the  other  end  (having  passed  over  the  close), 
when  Halcomb,  with  the  assistance  of  four  of  his  ser* 
vants,  seized  him,  and,  putting  him  in  a  cart,  carried  him 
to  a  justice  of  the  peace,  who  resided  at  a  distance  of 
nine  or  ten  miles.  It  being  late  at  night  when  they  ar- 
rived, the  magistrate  refused  to  hear  the  parties,  but  de- 
sired them  to  come  before  him  the  next  morning.  Hal" 
combos  servants  released  the  plaintiff,  upon  his  promising 
to  appear  the  next  day.  The  plaintiff  accordingly  went 
to  the  magistrate's  the  next  morning,  and  waited  some 
hours,  but  Halcomb  did  not  appear. 

For  the  purpose  of  shewing  that  he  was  not  trespas- 
sing maliciously,  or  with  a  view  to  the  wilful  injury  of 
the  defendant's  property,  but  was  acting  in  the  bon&Jide 
assertion  of  a  right,  the  plaintiff  called  several  witnesses 
to  prove  the  right  of  way  over  the  close.  On  the  part 
of  the  defendant,  this  evidence  was  objected  to,  on  the 
ground  that  no  issue  was  taken  in  the  pleadings  on  any 
supposed  right  of  way.  The  learned  judge,  however, 
admitted  the  evidence,  not  for  the  purpose  of  establish* 
ing  the  right  claimed,  but  to  shew  that  the  plaintiff  did 
not  enter  the  close  with  intention  to  do  wilful  injury  to 
the  defendant  Halcomb.  The  testimony  of  these  wit- 
nesses shewed  that,  if  the  plaintiff  had  no  actual  right  of 
way  over  the  locus  in  quo^  he  had  sufficient  reason  to 
suppose  that  he  had  such  right.  The  learned  judge, 
therefore,  thought,  that  the  defendants  were  not  autho- 
rized in  apprehending  the  plaintiff  under  the  1  Geo.  4, 
c.  56. 
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1897.  The  jury  accordingly  returned  a  verdict  for  the  plain- 

tiflf — damages  50/. 


Looker 
Ualcomb. 


Bosanquet,  Serjt.,  on  a  former  day  in  this  term,  ob- 
tained a  rule  nisi  that  this  verdict  might  be  set  aside,  and 
a  nonsuit  entered.  He  contended,  that,  there  being  no 
issue  taken  in  the  pleadings  upon  the  right  of  way  claimed 
by  the  plaintilF,  the  evidence  offered  in  support  of  that 
supposed  right  was  not  admissible. 

Wilde,  Serjt.,  now  shewed  cause.  At  common  law 
a  mere  trespass  would  not  justify  an  imprisonment 
The  defendants'  plea,  therefore,  is  framed  upon  the 
Malicious  Trespass  Act,  1  Geo,  4,  c.  56{a\  by  the  Ist 
section  of  which,  justices  of  the  peace  are  empowered  to 
award  satisfaction  for  damages  done  by  wilful  and  mali- 
cious trespassers,  and  other  wrong-doers,  to  buildings, 
fences,  lands,  &c. — the  6th  section  containing  an  excep- 
tion in  favour  of  a  party  acting  under  a  fair  and  reasonable 
supposition  that  he  had  a  right  to  do  the  act  complained 
of,  or  was  hunting,  or  in  pursuit  of  game.  The  plaintiff 
in  his  replication  admits  the  trespass,  but  denies  it  was 
wilful,  as  alleged  in  the  plea.  The  issue,  therefore^ 
was  whether  or  not  the  plaintiff  was  doing  wilful  damage 
to  the  defendant  Halcomb  when  he  was  apprehended. 
Upon  that  issue,  the  evidence,  that  the  plaintiff  was  act- 
ing in  the  assertion  of  a  supposed  right  of  way,  was  pro- 
perly received,  not  with  a  view  to  establishing  the  right 
of  way,  but  to  shew  that  his  proceeding  was  not  wilful 
and  malicious.  The  statute  does  not  apply  to  a  party 
asserting  a  claim,  but  only  to  such  as  wilfully  and  mali- 
ciously trespass  on  the  lands  of  others,  without  anj 

(a)  This  statute  is  repealed  hy  for  consolidating  and  amending 
the  7  &  8Geo.  4,  C.27.  But  see  the  laws  in  England  relative  to 
the  7  &  8  Geo.  4,  c.  30,  "  An  act      malicious  injuries  to  property." 
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colour  or  claim  of  right,  and  without  the  means  of  com-         1827. 
pensating  for  any  damage  they  might  do.     The  justifica- 
tion, therefore,  was  not  made  out. 

Bosanquet,  Serjt.,  in  support  of  his  rule.  The  third 
plea  is  prima  facie  a  sufficient  justification.  The  statute 
applies  to  all  persons  doing  wilful  damage  to  the  fences, 
lands,  &c.,  of  another.  If  a  party  means  to  take  advan- 
tage of  the  exception,  he  must  plead  it,  as  it  is  contained 
in  a  separate  and  distinct  clause.  The  simple  issue  on 
these  pleadings  was,  whether  or  not  the  plaintiff  was 
doing  wilful  damage  to  the  defendant  Halcomb.  The 
plaintiff  was  not  entitled  to  go  into  evidence  as  to  the 
supposed  right  of  way,  unless  he  had  alleged  it  in  his 
replication. 

Best,  C.  J. — I  am  of  opinion  that  there  is  no  pre- 
tence for  this  motion.  A  statute  which  takes  from  the 
subject  the  right  of  trial  by  jury  should  receive  the  strictest 
possible  construction;  nothing  should  be  held  to  be  within 
its  operation  that  is  not  clearly  and  unequivocally  expressed 
by  the  legislature.  The  defendants  have  not  brought 
themselves  within  the  letter  and  spirit  of  the  act.  If 
this  were  otherwise,  the  law  in  question  would  be  an  in- 
tolerable grievance;  it  would  place  the  liberty  of  the 
subject  entirely  in  the  hands  of  any  owner  of  property 
who  might  conceive  himself  to  be  aggrieved  by  the  as- 
sertion of  a  claim  of  right.  Difficulties  have  arisen  in 
this  case  upon  the  pleadings.  It  is  not  necessary  to 
look  further  than  the  rejoinder,  the  issue  taken  upon 
which  has  been  negatived  by  the  jury.  The  evidence 
received  upon  that  issue,  on  the  part  of  the  plaintiff,  was 
properly  admitted.  The  rejoinder  states,  that,  at  the 
time  when  &c.,  the  plaintiff  was  in  the  act  of  committing 
wiifitl  damage,  injury,  and  spoil  to  and  upon  the  said 
close,  and  the  hedges  thereof.     Upon  the  facts  proved. 
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I  am  decidedly  of  opinion  that  the  plaintiff  was  not,  at 
the  time  of  the  trespass  complained  of,  in  the  act  of 
committing  wilful  damage*  injury,  or  spoil  to  the  d^ 
fendant  Halcomb,  and  that  the  evidence  received  was 
material  to  shew  that  he  was  not,  and  that  the  jury  have 
done  right  in  negativing  the  rejoinder.  Another  diffi- 
culty has  been  urged,  viz.  that,  if  the  plaintiff  was  acting 
in  the  assertion  of  a  siipposed  right  of  way,  he  ought  by 
pleading  to  have  availed  himself  of  the  exception  in  the 
subsequent  clause  of  the  act,  and  that  it  was  the  province 
of  the  justice  alone  to  determine  whether  or  not  the 
trespass  was  committed  in  the  assertion  of  a  claim  of 
right.  Undoubtedly,  if  the  defence  had  rested  upon  aa 
exception  in  the  statute,  it  ought  to  have  been  differently 
pleaded.  The  sixth  section,  however,  is  not  in  the 
nature  of  an  exception;  it  is  a  mere  commentary  upon 
the  first  section,  to  explain  the  meaning  of  the  enacting 
clause.  The  preamble  states,  that,  **  Whereas  it  is  expe- 
dient that  a  more  summary  mode  than  now  by  law  exists, 
of  repressing  and  obtaining  satisfaction  for  damages  done 
to  buildings,  land,  &c.,  by  wilful  and  malicious  tres- 
passers and  other  wrongdoers,  should  be  provided ;"  that 
is,  where  wanton  injuries  are  done  to  others,  without  the 
least  pretence  or  claim  of  right.  The  enacting  part  of 
the  clause  goes  on  to  state,  **  that,  if  any  person  or  per- 
sons shall  mlfiilly  or  maliciouslj/  do  or  commit  an; 
damage,  injury,  or  spoil  to  or  upon  any  building,  See.," 
the  justices  may  award  satisfaction.  The  clause  is 
merely  directory  to  the  justice.  The  exception  in  favour 
of  parties  hunting  or  shooting,  clearly  indicates  the  class 
of  trespasses  to  which  the  act  was  intended  to  be  directed, 
viz.  to  small  trespasses  committed  by  paupers — to  save 
the  expense  and  inconvenience  of  an  action  against  a 
party  who  would  be  unable  to  pay  damages.  Against 
this  description  of  persons  the  remedy  is  given  whert 
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the  troapas«  is  coiomiUed  without  anj  colour  or  pretence 
of  right;  but  not  against  a  person  in  the  ^situation  of 
life  of  the  plaintiff,  a  man  in  possession  of  a  waggon  and 
horses,  ]and  urhose  residence  was  kn6wn,  and  who  was 
in  a  condition  to  make  a  compensation  in  damages  for 
any  injury  be  might  commit  in  the  (pertiaps  erroneous) 
assertion  of  a  right.  The  plaintiff  in  this  case  dearly 
was  not  a  wilful  and  malicious  trespasser  within  the 
spirit  and  meaning  of  the  act.  He  should  not  have  been 
dealt  with  as  such.  A  trespass  can  onljL  be  wilful  and 
malicious  where  it  is  committed  by  a  party  who  knows 
be  has  no  claim  or  pretence  of  right  to  enter  the  land; 
but,  if  a  man  goes  upon  another's  land  under  an  idea  that 
he  has  a  right  to  do  so,  be  clearly  does  -not  go  wilfdlly 
within  the  meaning  of  the  act.  If  this  had  been  an  action 
of  trespass  against  this  plaintiff  for  entering  the  land, 
would  any  judge  have  certified  to  give  the  party  his  full 
costs,  when  it  appeared  that  the  trespass  was  committed 
under  an  idea  of  right  ?  A  thing  is  wilful  only  where 
the  party  knows  at  the  time  that  he  is  doing  a  wrongful 
act.  If  from  the  circumstances  it  appear  that  he  had 
reasonable  ground  for  supposing  that  he  had  a  right,  his 
Conduct  can  neither  be  called  wilful  nor  malicious.  If 
mioh  a  case  were  held  to  be  within  the  operation  of  the 
act,  a  party  cutting  a  turf  in  the  assertion  of  a  claim  of 
common  of  turbary,  might'be  dragged  iiefore  a  justice  at 
the  arbitrary  will  of  any  one  who  might  chuse  to  molest 
him.  To  constitute  the  trespass  wilful,  we  must  be 
S^isfied  that  it  was  committed  by  the  party  without  any 
right  or  colour  of  right.  Looking  only  at  the  issue  taken 
upon  the  replication,  I  am  of  opinion  that  the  evidence 
in  question  was  properly  received.  The  plaintiff  thought 
he  had  a  right  of  way ;  and  it  appears  that,  till  within 
the  last  four  or  five  years,  the  hcus  in  quo  was  a  public 
h>ghvay,  and  there  wfs  no  evidence  to  shew  that  it  IumI 
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ever  been  legally  put  aa  end  to.  If  sucb  a  right  ever 
existed  it  exists  until  taken  away  by  an  inclosure,  or  by 
an  order  of  justices*  There  was  nothing  to  shew  that  it 
did  not  continue  to  exist  as  a  public  way ;  the  plaintiff 
reasonably  thought  it  was  still  a  public  way,  and  could 
not»  therefore,  be  called,  in  the  language  of  the  statute,  a 
wilful  and  malicious  trespasser.  I,  therefore,  think  the 
verdict  rights  and  that  the  rule  for  a  new  trial  should  be 
discharged. 


Park,  J. — ^The  single  question  in  this  case  is,  whe- 
ther the  evidence  tendered  on  the  part  of  the  plaintiff 
was  properly  received.  If  it  had  been  offered  for  the 
purpose  of  establishing  the  right  of  way,  it  clearly  would 
not,  on  these  pleadings,  have  been  admissible.  It  was 
not,  however,  offered  with  that  view,  but  merely  to 
9atisfy  the  minds  of  the  Court  and  jury  whether  the  act 
of  the  plaintiff  was  wilful  and  malicious,  or  bond  Jide 
under  a  notion  that  he  had  a  right  of  way.  Suppose  the 
case  were  reversed ;  if  Halcomb  had  sued  the  present 
plaintiff  for  trespassing  upon  his  land,  and  the  trespass 
appeared  to  have  been  committed  in  the  assertion  of  a 
supposed  right  of  way,  no  judge  would  have  certified  to 
give  the  plaintiff  costs.  Under  the  circumstances,  I 
think  there  was  no  ground  for  treating  this  plaintiff  as  a 
wilful  and  malicious  trespasser,  and  that  the  defendant's 
proceeding  was  altogether  unwarranted. 


BuRRouGH,  J.  declined  giving  any  opinion,  he  having 
presided  at  the  trial. 

Gaselee,  J. — I  agree  with  the  rest  of  the  Court  that 
the  act  of  the  plaintiff  was  not  a  wilful  and  malicious 
trespass  within  the  meaning  of  the  statute,  and  that,  upon 
the  pleadings,  the  evidence  in  question  was  properly 
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received.  The  plaintiff  ia  his  replication  admits  the 
trespass,  but  traverses  that  it  was  wilfully  committed 
by  him,  or  for  any  other  purpose  than  in  the  exercise  of 
his  claim  of  right  of  way.  The  defendants  by  their  re- 
joinder do  not  tender  an  issue  upon  the  whole  replica- 
tion, but  exclude  part.  The  rejoinder  must,  however, 
be  taken  with  reference  to  the  entire  replication.  Upon 
the  whole  record,  I  am  of  opinion  that  the  defendants 
had  no  right  to  treat  the  plaintiff  as  a  wilful  and  mali- 
cious trespasser  within  the  meaning  of  the  statute,  and 
that  the  evidence  was  admissible  to  shew  the  character 
of  the  plaintiff's  proceeding. 

Rule  discharged. 
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PRINCIPAL    MATTERS. 


ACCOUNTS. 
See  Sessions,  3,  5. 

AD  QUOD  DAMNUM. 
See  Navigation. 

AFFIDAVITS. 
See  Indictment,  3,  4. 

1.  Affidavits  are  uot  admissible  to  ag- 
gravate punishment  upon  a  convic- 
tion for  felony,  even  though  the 
record  be  removed  into  this  Court. 
Rex  V.  Ellis,  M.  7  G.  4.     Page  268 

2.  The  affidavit  of  a  relator  in  a  mo- 
tion for  a  quo  warranto,  that  he 
*'  has  been  informed  and  believes** 
that  the  defendant  exercises  the 
office  which  he  is  charged  with 
usurping,  is  sufficient.  Rex  v.  Sfythe, 
H.7&SG.4.  Page  305 

AMENDMENT. 
See  Certiorabi,  3. — Coroner,  2,  3. 

APPEAL. 

See  County  Rate.— Justices,  2. — 
Sessions,  6. 

APPRENTICE. 

Covenant  by  the  father  of  an  appren- 
tice  against   the   master,   for  not 


teaching  the  apprentice.  Plea,  that 
defendant  did  teach,  nntil  the  ap- 
prentice ran  away  and  never  re- 
turned. Replication,  that  on  a  cer- 
tain day  defendant  refused,  then  or 
ever,  to  take  back  the  apprentice, 
and  thereby  discharged  him.  Re* 
joindef,  that  the  a[^feotice  had 
previously  enlisted  as  a  soldier,  and 
that  plaintiff  never  requested  de- 
fendant to  take  back  the  apprentice 
when  he  was  able  to  retorn.  Sur- 
rejoinder, that  soon  after  the  appraa- 
tice  had  enlisted,  defendant  renistd, 
then  or  ever,  to  take  him  back,  and 
wholly  discharged  him.  Demwrrtr : 
— Held,  that  the  surrejoinder  was 
bad,  and  no  answer  to  toe  rejoinder; 
and  that  the  plea  was  good^  and  aa 
answer  to  the  action.  Hughes, t. 
Humphreys,  E.  8  6. 4.     Page  4p4 

ARREST. 
See  Constable,  3. 

BASTARD. 

See  JusTiCRs,  10. 

1.  Where  the  supposed  father  of  an 
illegitimate  child  had  made  various 
payments  for  its  maintenance,  and 
then  refused  to  continue  its  support 
until  the  mother  obtaiaed  an  oidet 
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CERTIORARI. 


COMMITMENT. 


of  filiation: — Held,  that  no  action 
would  lie  for  arrears  of  maintenance 
at  the  suit  of  the  mother.  Fvriilio 
V.  Crawihcr,  £.  7  G.  4.  Page  1 
2.  Parish  officers  can  only  require  from 
the  father  of  a  bastard  child  security 
to  indemnify  the  parish  from  any 
charge  for  its  maintenance.  A  de- 
posit of  moneji  for  that  purpose  is 
contrary  to  tlxi  policy  of  the  laiv, 
and  may  be  recovered  back.  Clarke 
V.  Johnson,  H.  7  8c  S  G.  4.        369 

BIRTH  REGISTER. 
See  Evidence,  1 . 

BRIDGES. 
iS'eePooR  Rate,  12. 

CANALS. 

5ce  Poor  Rate,  9,  10. 

In  an  action  by  a  canal  company, 
bound  by  act  of  parliament  to  keep 
the  banks  of  the  canal  in  good  re- 
pair, against  the  owner  of  adjoining 
land  for  excavating  his  land,  where- 
by the  banks  fell  in,  the  plaintiffs 
cannot  recover  without  shewing  that 
the  banks  were  in  good  repair  when 
they  fell  in.  Stafford  Canal  Co.  v. 
Hallen,  ^f .  7  &  8  G.  4.  320 

CASUAL  POOR. 

A  pauper  met  with  an  accident  in  the 
parish  of  A.,  and  was  wrongfully 
(but  with  her  own  consent)  re- 
moved to  the  parish  of  B.,  to  which 
she  belonged: — Held,  that  being 
casual  poor  in  A,,  the  overseers  of 
that  parish  were  liable  (without 
express  promise)  to  pay  the  expense 
of  her  cure  in  the  parish  of  B, 
Tomlinson  v.  Bentall,  T.7  G.  4. 

159 

CERTIORARI. 

See  Affidavits,  I. 

1.  The  Metropolitan  Paving  Act,  57 


G.  3,  c.  29,  8.  135,  prevents  the 
removal  into  the  superior  Courts  of 
"  any  rate,  proceeding,  conviction, 
order,  matter,  or  thing:** — Held, 
that  a  case  granted  by  the  sessions 
for  the  opinion  of  this  Court,  upon 
the  affirmance  of  a  conviction  under 
the  act,  was  a  thing  within  the  mean- 
ing of  s.  135,  and  could  not  be  re- 
moved by  certiorari.  Rex  v.  Mid- 
dlesex Justices.  E.7G.4.     Pa^  41 

2.  Where  a  certiorari  was  granted 
upon  the  application  of  two  parties, 
and  one  of  them  died  before  the 
matter  came  on  for  argument,  the 
Court  heard  the  imt  notwithstand- 
ing. jRex  V.  Yorkshire  N.  R,  Jus- 
tices,  11.7  ^S  G. 4.  296 

3.  A  return  to  a  certiorari  signed  by 
justices,  without  their  descriptions 
as  such,  and  without  their  seals,  is 
bad;  but  the  Court  will  send  it  back 
to  them  for  amendment.  Rex  v. 
Kenyon,  E.  8  G.  4.  476 

COALS. 
See  Navigation. — Poor  Rate,  6,  7- 

COMMITMENT. 
See  Justices. 

1.  A  warrant  of  commitment  under 
the  Smuggling  Act,  6  G.  4,  c.  lOS, 
s.  8 1 ,  of  a  person,  (who  bad  been 
refused  to  be  received  on  board  a 
ship  of  war,  as  unfit  for  the  naval 
service,)  until  he  paid  the  penalty 
of  100/.,  need  not  shew  that  he  had 
been  examined  by  a  surgeon,  as  the 
ground  of  the  refusal  to  be  received 
into  the  service;  nor  need  the  com- 
mitment shew,  in  terms,  that  the 
party  had  been  "  called  upon  to  pay 
the  penalty**  before  he  was  com- 
mitted. EdwardSf  ex  parte,  E.  7 
G.  4.  17 

2.  Where  the  plainti£f  was  committed 
by  a  justice  "  for  refusing  to  give 
evidence  before  him  touching  a 
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lain  not  and  distarbaace,"  without 
thewing  that  there  had  been  a  per- 
•on  charged  before  tbe  justice,  and 
that  tbe  plaintiff  wai  apprised  of 
the  exiitence  of  such  cbai^e,  with 
retpect  to  which  be  wai  required  to 
be  examined  m  a  witness: — Held, 
that  the  warrant  of  coraiuitinent 
WB*  no  just  i  6c  at  ion  of  the  mngis- 
tnte  in  an  action  of  trespass.  Crop- 
perv.  HorloM,  E.7G.A.     PogeiS 

CONSTABLE. 
See  JoaTicES. 

1.  A  constable,  having  a  warrant  au- 
thorising the  seizure  of  certain  spe- 
ci6ed  goods  alleged  tn  bare  been 
atolen,  seized  those  gt>ods  and  others 
not  specified  in  tbe  warrant.  ITie 
latter  goods  were  not  likely  to  fur- 
nish evidence  of  the  identity  of  the 
former: — Held,  that  he  was  liable 
in  an  action  of  trespass,  though  a 
copy  of  the  warrant  had  not  been 
demanded  of  him,  pursuant  to  24 
G.  2,  C.4A,  8.  6.  Croiatrv.  Caiidi/, 
H,7  &8G.i.  3I>3 

2.  Where  a  statute  provides  that  "  no 
ptniiitiff  shall  recover  in  any  action 
commenced    against  any  person  for 

authority  of  the  act,  unless  notice 
in  writing  shall  be  previously  given 
to  the  person  intended  to  be  sued 
^6  days  before  such  action  shall  be 


tary  where  tbe  defendant  had  not 
reasonable  grouud  for  supposing  that 
he  bad  acted  in  execution  or  under 
authority  of  the  act.  Cttoie  v,  Leo- 
nard. H.7  Sc8G.4.  360 

3.  A  constable  may  arrest  a  person 
upon  areasonable  suspicion  of  felony, 
and  take  bim  before  a  magistrate, 
nlihougb  no  felony  has  in  fact  been 
committed.  Eecktdth  v.  Philby,  E. 
8  G.  4.  394 

4.  A  high  constable,  by  the  direction 
of  justices,  employed  and  paid  spe- 
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cial  and  ordinary  constables  to  sup- 
press riots  at  au  election: — Held, 
that  tbe  suius  so  paid  were  extraor- 
dinary expenses  incurred  by  tbe 
high  constable  within  41  (7.  3,  c. 
7S,  s.  2,  which  tbe  jnstices  might 
make  an  order  upon  tbe  treasurer 
to  reimburse  hipi.  Rexv.  Leiealer 
JtutUti,  T.  S  G.i.  Page  518 

CONVICTION. 

See  AFFiDArira,  1. — Cbhtiorari,  I. 

CORONER. 

1.  Acoroner going oncjnumey  tohold 
three  inquisitions  on  one  day,  in  one 
place,  is  not  entitled  to  9d.  per  mile 
out  of  tbe  county  ratea  for  Lis  tra- 
velling expenses,  at  upon  ^Aree  jnur- 
nies.  Hex  V.  Wanaclahire  Junket, 
E.  7  G.  4.  38 

2.  A  coroner's  inquisition  can  be 
amended  in  natters  of  form  only. 
Jiex  V.  Even,  //.  7  &  8  G.  4.     3 13 

3.  Omitting  tbe  name  of  the  place 
where  the  death  happened,  or  the 
body  was  found ;  omitting  the  names 
of  tbe  jnrors  in  tbe  body  of  the  in- 
quisition; inserting  their  christiau 
names  by  initials  or  abbreviation*; 
stating  the  death  to  have  been 
caused  by  horses  the  property  of  A., 
B.  and  Co.,  they  being  in  fact  the 
property  of  J.  and  B.  only ;  are  all 
defects  of  tiibstanct,  which  cannot 
be  supplied  by  amendment,  and  for 
^hicb  an  inquisition  may  be  quaab- 
ed.     Id.  Hid. 

4.  Trespass  will  not  lie  against  a  co- 
roner for  turning  a  person  out  of 
a  room  in  nbicb  be  is  about  to  bold 
an  inquest.  Gameil  v.  Ferran4,  E. 
SG.4.  441 

CORPORATION. 

See  Affidavits,  2. 
1.  In  an  action  for  tolls  due  to  a  cor- 
poration, the  defendant,  who  had 
Q  4 
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-acquired  the  character  of  a  corpo- 
rator after  the  cause  of  action  arose, 
but  before  trial,  has  no  right  to  in- 
spect the  corporation  books.  Mayor, 
e^c.  of  Bristol^  ▼.  Visger,  E.  7  G.  4. 

Page  100 

2.  A  corporator  accepting  a  new  office 
incompatible  with  his  old  one, 
thereby  absolutely  vacates  the  lat- 
ter; and  if  he  b  ousted  of  the  for- 
mer by  quo  warranto,  he  is  not  re- 
mitted to  his  original   character ; 

'  uor  can  a  vote  given  at  a  corporate 
meeting  while  he  filled  the  higher 
office  ae  facto  be  referred  to  his 
original  office  of  inferior  degree. 
Rex  V.  Hughes,  T.  7  G.  4.         1 69 

3.  Quo  warranto  information,  for 
usurping  the  office  of  justice  within 
the  borough  of  S,  Plea,  that  de- 
fendant was  elected  at  a  corporate 
meeting  where  a  majority  of  the 
aldermen  and  capital  burgesses  were 
present.  Replication,  that  at  the 
supposed  election  five  capital  bur- 
gesses (naming  them)  and  no  others 
were  present,  and  that  they  were 
not  the  major  part  of  the  capital 
burgesses.  Rejoinder,  that  at  the 
election,  besides  the  five  capital 
burgesses  named  in  the  replication, 
there  were  present  K.  and  T.,  being 
then  capital  burgesses,  and  that  the 
five  capital  burgesses  named  in  the 
replication,  together  with  K,  and  T., 
were  the  major  part  of  the  capital 
burgesses.  Surrejoinder,  that  K. 
and  T,,  before  the  ele<^tion  of  de- 
fendant, had  been  elected,  admitted 
into,  atid  exercised  the  office  of 
aldermen,  and  at  the  election  of  de- 
fendant were  present  as  aldermen, 
and  that  before  defendant's  election 
two  other  persons  were  elected  and 
admitted  capital  burgesses  in  the 
room  aftd  stead  of  iC.  and  T,  Re- 
butter, that  at  the  election  of  A", 
and  T,  as  aldermen,  the  mnjor  part 
of  the  aldermen  were  not  present, 
and  that  after  tlic   election  of  K, 


and  T,,  and  before  the  election  of 
defendant,  and  while  K,  and  T. 
exercised  the  office  of  aldermen,  quo 
warranto  informations  were  filed 
against  them,  and  judgment  of  ous- 
ter given;  with  a  denial  that  JT. 
and  T,  were  ever  aldermen : — Held, 
on  demurrer,  that  K.  and  T,  were 
not  good  capital  burgesses,  though 
they  had  been  ousted  from  the  office 
of  aldermen;  and  judgment  for  the 
crown.  Rex  v.  Hubballj  M.  7  G.  4. 

Page  254 

4.  A  corporator  who  has  voted  at  ao 
election  of  corporate  officers,  is  not 
a  competent  relator  to  impeach  that 
election,  on  the  ground  of  an  objec- 
tion to  the  presiding  officer;  at  least 
without  shewing  that  he  was  igno- 
rant of  the  objection  when  he  voted 
at  the  election.  Rex  v.  Slythe^H. 
7  &8G.4.  291 

5.  The  like  point.  Rex  v.  Lane,  and 
Rex V. Cobbold, H.7&SG.4.    293 

6.  The  title  of  a  person  having  an 
inchoate  right  to  be  admitted  a  free 
burgess  of  a  borough,  cannot  be 
impeached  on  the  ground  of  a  defect 
of  title  in  the  officer  by  whom  he 
was  admitted.     Rex  v.  Sly  the,  H, 

7  8cS  G.4.  305 

COUNTY  RATE. 

Where  a  county  rate  is  made  under  a 
local  act  giving  a  limited  right  of 
appeal,  parties  aggrieved  have  still 
the  unlimited  right  of  appeal  given 
by  the  general  act,  55  G.  3,  c.  51, 
s.  14.     Rex  V.  Bucks  Justices,  T. 

8  G.  4.  516 


DISTRICT  PARISHES. 

A  parish  cannot  be  legally  separated 
into  districts  for  the  relief  and  main- 
tenance of  the  poor,  unless  it  cannot 
otherwise  reap  the  full  benefit  of 
the  statute  43  Eliss.  c.  2.  Bastock 
y,  Ridgway,  E.  8  G.  4.  424 


EVIDENCE. 


FINES. 


ood 


/;. 


DOCKS, 
See  Poor  Rate,  1 1 . 

EMBEZZLEMENT. 
jSSm  Indictment,  1,  2. 

EVIDENCE. 

See  CoMMiTM BNT,  2. — Corporation, 
4. — JvsTicKS^  3j  4. 

1 .  The  register  of  birth  is  not,  ahme, 
sufficient  evidence  of  the  place  of  a 
person's  birth.  Rex  ▼.  North  Pe- 
tkerton,  Inhabitants,  E.  7  G.  4. 

P<^<»79 

2.  On  a  question  of  settlement,  a 
mortgagee,  a  rated  inhabitant  of  the 
appellant  parish,  subpoenaed  by  the 
respondent  parish,  is  not  compella- 
ble»  under  a  subpoena  duces  tecum, 
to  produce  the  title-deeds  of  his 
mortgagor ;  nor  can  his  attorney  be 
allowed  to  produce  an  abstract  of 
the  deeds,  or  to  give  parol  evidence 
of  their  contents,  ilex  v.  Upper 
Boddington,  Inhabitants,  M.  7  G.  4. 

233 

3.  If  several  acts  of  felonious  taking 
property  are  so  connected  as  to  form 
one  transaction,  evidence  of  each 
taking  may  be  received  against  the 
prisoner,  to  establish  the  specific 
felony  charged  in  the  indictment. 
Rex  V.  EUis,  M.  7  G.  4.  268 

4.  A  paper  writing  in  the  form  of  an 
agreement  between  father  and  son, 
purporting  to  be  a  conveyance  of 
land,  with  a  stipulation  for  quiet 
enjoyment  absolutely  and  for  ever, 
not  being  under  seal,  operates  only 
as  an  agreement,  and  is  admissible 
in  evidence  without  a  deed  stamp. 
Rex  V.  Ridgewell,  Inhabitants,  E. 
SG.4.  459 

5.  In  trespass  for  false  imprisonment 
the  oniM  of  justifying  rests  on  the 
defendant.  Therefore,  in  trespass 
for  causing  the  plaintiff  to  be  appre- 
hended under  a  justice's  warrant : 


— Held,  that  the  plaintiff  might 
maintain  the  action  without  produc- 
ing the  warrant.  Holroyd  v.  Don- 
caster,  T.  8  G.  4.  Page  537 
6.  Trespass  for  assaulting  and  impri- 
soning plaintiff.  Plea,  that  plain- 
tiff was  wilfully  trespassing  on  land 
and  breaking  hedges  of  defendant, 
wherefore  he  apprehended  him  and 
took  him  before  ajustice.  Repli- 
cation, that  plaintiff  entered  the  land 
and  broke  the  hedges  in  the  asser- 
tion of  a  right  of  way ;  traversing 
that  he  did  so  wilfully,  or  for  any 
other  purpose  than  in  the  exercise 
of  such  right.  Rejoinder,  that 
plaintiff  was  in  the  act  of  commit- 
ting wilful  damage  to  defendant : — 
Held,  that  upon  this  issue  plaintiff 
might  give  evidence  as  to  the  right 
of  way  claimed  by  him,  in  order  to 
shew  quo  animo  he  entered  the  locvs 
in  quo.  Looker  v.  Hakomh,  T.  8 
G.  4.  5U 
EXCISE. 

See  Commitment,  1. — Informa- 
tion, 3. 

1 .  Candles  one-eighth  made  are  within 
the  meaning  of  1 1  G.  1 ,  c.  30,  s.  30. 
Attorney-General  v.  BarreU,  M.  7 
G.  4.  283 

2.  Where  excise  officers  seized  and 
carried  away  goods  as  a  distress  to 
satisfy  a  conviction  for  penalties 
under  the  malt  acts,  and  imme* 
diately  afterwards  the  owner  paid 
the  penalty  without  demanding  a 
return  of  the  goods: — Held,  that 
the  officers  were  not  liable  for  in- 
jury done  to  the  goods  in  carrying 
them  back  to  the  owner  of  their 
own  accord.  Hutchins  v.  Morris, 
E.  8  G.  4.  399 

FELONY. 

See  Evidence,  3. 


Q  Q  2 


FINES. 
See  Special  Jurors, 
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HIGHWAYS. 


INDICTMENT. 


FOOTWAY. 

See  Highways. 

GAME. 
See  JuiTicEs^  4. 

HACKNEY  COACHES. 

A  paving  act  authorised  tlie  commis- 
sioners to  "  direct  and  regulate"  the 
haclcney-coach  stands  witliin  their 
district: — Held,  that  they  might 
remove  a  hackney-coacli  stand  aho- 
gether,  if  it  obstructed  a  public 
Street.  Rex\.  Rawlinson,  M.7  G.4, 

Page  186 

HAWKERS  AND  PEDLARS. 

A  cabinet-maker  residing  at  L.,  and 
having  a  shop  there,  sent  goods  to 
A.  in  a  cart,  which  he  accompanied 
on  foot  part  of  the  way^  and  then 
went  to  A.  by  the  mail,  where  he 
employed  an  auctioneer,  and  sold 
the  goods  by  auction: — Held,  that 
he  was  a  trading  person  travelling 
from  town  to  town,  within  50  G,  3, 
c.  41,  8.  7.  Attorney 'General  v. 
IVoolhouse,  M.  7  G,A.  276 

HIGHWAYS. 

5ee  Navigation. — Poor  Rate,  12. — 
Sessions,  1,4. — Tithes,  I. 

1.  A  public  footway  passed  over  a 
common,  into  and  across  a  farm- 
yard, into  a  public  highway.  A 
local  act  for  inclosing  the  common 
empowered  commissioners  to  stop 
up  roads  over  it,  provided  they  did 
not  stop  up  any  old  road  leading 
over  other  land  not  to  be  inclosed, 
without  the  concurrence  of  two  ma- 
gistrates. Thp  commissioners  stop- 
ped up  the  public  footway  over  the 
farm-yard,  without  the  concurrence 
of  two  magistrates :  —  Held,  that  the 
public  right  of  way  over  the  farm- 
yard was  not  extinguished,  for  the 


concurrence  of  two  magistrates  was 
necessary,  under  a.  8  of  the  Gene- 
ral Inclosure  Act,  41  G.  3,  c.  109, 
in  order  to  extinguish  the  public 
right  of  way  over  the  new  ioclosure, 
as  well  as  that  over  the  old.  Logan 
V.  Burton,  E,  7  G  4.  Page  50 

2.  An  order  for  stopping  ap  an  unne- 
ccnwryfoottvay  under  do  G.  3,  c.  68, . 
s.  2,  must  state  distinctly  the  parish 
in  which  tlie  footway  lies,  must 
describe  its  breadth  and  length,  and, 
iemhle,  must  direct  it  to  be  sold  as 
well  as  stopped  up.  Rex  v.  Kenyan^ 
£.  8  G.  4.  476 

INDICTMENT. 

See  Information. — NatigaI* lotc. — 
Petit  Larceny. — Special  Vestry. 

1.  An  indictment  for  embezzlement, 
under  39  G.  3,  c.  85,  must  describe 
specifically  some  of  the  property 
embezzled.  Rex  v.  Flower,  E.  7 
G.4.  97 

2.  AVhere  a  prisoner  pleaded  guilty  to 
an  indictment,  charging  *'  that  he 
received  and  took  on  account  of  his 
master  divers  sums  of  money, 
amounting  in  the  whole  to  a  large 
sum  of  money,  to  wit,  the  sum  of 
^10,  and  embezzled  the  same,  and 
was  adjudged  to  be  transported  : — 
Held,  that  the  indictment  was  bad; 
and  the  Court  reversed  the  judg- 
ment, and  refused  to  remand  the 
prisoner.     Id,  ibid, 

3.  In  an  indictment  for  perjury  it  is 
sufficient  to  state  that  the  person 
who  administered  the  oath  had  colh- 
petent  authority  to  do  so,  without 
setting  out  the  nature  of  his  autho- 
rity.    Rex  V.  Callanan,  M.  7  G.  4. 

211 

4.  If  an  indictment  assigns  perjury 
upon  several  parts  of  an  affidavit, 
and  sets  them  out  as  continuous, 
though  other  matters,  not  set  out, 
intervene  in  the  affidavit,  this  is 
not  a  fatal  variance.     Td.  &id. 


JUSTICES. 

INFORMATION. 

Sa  ExoiSB. — Hawkeib  and  Psd- 
LARS. — Indictment. 

1.  An  information  nUting  that  tlie 
defendant  imported,  or  caused  to  be 
imported,  foreign  silks,  is  btid  for 
uncertainty.  Rex  v.  Morlri/,  B. 
7  G.  4,  Pagt  !09 

2.  It  is  not  necessary  in  an  infnrma- 
tion  for  penaltiet,  nnder  50  G.  3, 
c.  41,  s.  7,  to  stflte  that  the  de- 
fendant sold  by  anclion,  ficc.  by 
opening;  a  room  or  shop  and  ex- 
posing to  tale  his  goods,  &c.  by  re- 
tail, Atlomry  General  v.  Wool- 
hoiue,  M.  7  G.  4.  276 

-3.  An  information  on  tl  G.  I,  c.  30, 
S.  30,  against  a  candle -maker,  for 
mixing  un  weighed  with  weighed 
candles,  must  chnrge  the  act  to 
have  been  done  with  intent  to  de- 
fraud his  Majesty  of  fait  duties. 
Attornty  General  t.  BarreU,  M. 
7G.4.  283 

INQUISITION. 

Ste  CoRONEB. 

JURISDICTION. 
Set  JtiBTicst. 


1.  If  a  justice  of  the  peace 
a  reasonable  doubt  of  bis  jurisdic- 
tion, the  Court  will  not  compel  him 
to  do  an  act  which  may  subject  him 
to  an  action.  Rfx  v.  Broderip,  E. 
7G.4.  12 

2.  A  justice  of  the  peace  who  is  a 
rated  inhabitant  of  a  parish,  cannot 
vote  at  sessions,  either  upon  the  de- 
lerminBlion  of  an  appeal  against  the 
accounts  of  the  overseers  of  bis 
parish,  or  upon  the  propriety  of 
granting  a  case  for  the  opinion  of 


the  King's  Bench.     Rex  v.  Gadde- 
ridge,  E.7G.4.  Page  35 

3.  Qairre,  whether  a  justice  of  the 
peace  has  jurisdiction  to  commit  a 
person  for  contemptuously  refusing 
to  take  an  oath  and  give  evidence 
touching  a  chaise  of  riot  alleged  to 
have  been  committed  by  a  person 
then  under  examination.  Cropper 
».  Norton.  E.  7  G.  A.  42 

4.  Evidence  in  support  of  an  informm- 
lion  before  a  justice  of  the  peace, 
under  the  Game  Laws,  cannot  be 
received  in  the  absence  of  tlie  de- 
fendant, at  Uatt  where  be  has  not 
been  prrioW/y  summoned  to  appear 
to  the  information.  Qutere,  whe- 
ther, in  such  case,  an  attorney  is  by 
law  entitled  to  be  present,  and  to 
act  for  the  defendant,  before  the 
magistrate.  Rtx  v.  Commiiu,  clerk, 
E.  7  G.  4.  94 

5.  The  2  G.  3,  c.  28,  which  gives  ad- 
ditional protection  to  justices  in 
cases  of  actions  brought  against 
them  for  any  thing  done  ia  pum~ 
anec  of  that  act,  hut  which  does  not 
require  notice  of  action,  does  not 
deprive  them  of  their  right  to  the 
notice  required  by  24  G.  2,  c.  44, 
which  requires  notice  in  cases  of 
actions  brought  against  justices  for 
any  thing  done  tn  execution  of  thrir 
qgict.  Rogers  v.  Broderip,  T.  7  G.  4. 

123 

6.  Therefore,  where  in  an  action 
brought  against  a  magistrate,  under 
2  G.  3,  c.  28,  the  plaintiff  proved 
service  of  a  notice  not  perfectly  con- 
formable with  the  requisites  of 
24  G.  2,  c.  44,  end  was  tbereupoa 
nonsuited  : — Held,  that  the  nonsuit 
was  right.     Id.  tWrf. 

7.  Where  a  prize  fight  is  expected, 
the  justices  ought  to  cause  the  in- 
tended combatants  to  be  brought 
before  them,  and  compel  them  to 
enter  into  securities  to  keep  the 
peace  till  the  assiies  orsettions,  and 
if  they  refuse  to  enter  into  sccuri- 
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ties,  to  commit  them.     Rex  ▼.  Bil- 
Ungham,  T.  7  G.  4.  Page  127 

8.  Trespass  does  not  lie  against  a  ma- 
gistrate for  any  thing  done  by  him 
in  the  discharge  of  his  duty,  unless 
he  be  made  acquainted  with  every 
fact  necessary  to  enable  him  to  de- 
termine when  called  on  to  act. 
Pike  V.  Carter,  T.  7  G.  4.  145 

9.  Where,  therefore,  the  treasurer  of 
a  benefit  society  brought  trespass 
against  a  magistrate  for  issuing  a 
warrant  of  distress  against  him, 
upon  a  previous  order  of  two  ma- 
gistrates, for  the  relief  of  a  mem- 
ber, pursuant  to  33  G.  3,  c.  54, 
s.  15 : — Held,  that  the  action  could 
not  be  maintained ;  it  appearing  on 
the  face  of  the  order  that  the  trea- 
surer made  no  defence,  the  defend- 
ant's jurisdiction  not  having  been 
questioned  at  the  time,  and  the 
treasurer  having  neglected  to  pre- 
sent to  his  notice  a  rule  of  the  so- 
ciety which  directed  all  disputes 
between  its  members  to  be  referred 
to  arbitration ;  and  which  rule  was 
confirmed  by  s.  16  of  the  act, 
whereby  the  award  was  made  con- 
clusive, without  being  subject  to 
the  control  of  magistrates.  Id.  ibid, 

1 0.  One  magistrate  has  no  power  to 
commit  a  single  woman  for  refusing 
to  be  examined  respecting  the  fa- 
ther of  her  bastard  child.  Martin^ 
ex  parte,  M,  7  G.  4.  191 

1 1 .  Where  the  magistrates  of  a  bo- 
rough had  exclusive  jurisdiction 
within  the  borough,  but  concurrent 
jurisdiction  with  the  county  magis- 
trates over  the  liberties  of  the  bo- 
rough:— Held,  that  for  offences 
committed  within  the  liberties,  they 
might  commit  to  the  county  gaol, 
and  try  the  prisoner  at  the  borough 
sessions.   Rex  v.  Musson,  M.  7  G.  4. 
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LAND  TAX. 

.S'fc Tithes,  2. 


LIGHTHOUSE. 
See  Poor  Rate,  4,  5. 

MALICIOUS  TRESPASS. 
See  Eyidkncb,  6. 

MANDAMUS. 

1.  Mandamus  lies  to  a  minister  to 
restore  a  parish-clerk  removed  by 
him  without  just  cause.  And  the 
Court  will  not  judge  of  the  justice 
of  the  cause  of  removal  upon  the  ex 
parte  statement  of  the  minister;  he 
must  state  it  on  his  return  to  the 
mandamus^  and  give  the  clerk  an 
opportunity  of  answering  it.  Rex 
V.  DavUs,  clerk,  H.  7  &  S  G.  4. 

Page  3\0 

2.  A  return  to  a  mandamus,  denying 
the  matters  of  the  writ  with  a  pro- 
testando,  is  bad.  Rex  ▼.  Bristol 
DockCo.H.7SsSG.4.  327 

3.  An  act  of  parliament  authorised 
the  Bristol  Dock  Co.  to  make  a 
floating  harbour,  and  required  them 
to  make  a  common  sewer  in  a  cer- 
tain direction,  and  also  to  alter  and 
reconstruct  all  or  any  of  the  sewers 
of  Bristol  at  the  mouths,  so  that 
they  might  be  discharged  consider- 
ably under  the  surface  of  the  water 
in  the  harbour,  and  also  to  make 
such  "  other  alterations  and  amend- 
ments**  in  the  sewers  as  should  be 
necessary  in  consequence  of  the 
floating  harbour.  The  sewers  con- 
structed under  the  water  of  the 
floating  harbour  became  a  nuisance 
to  the  neighbourhood : — Held,  that 
mandamus  would  lie  to  compel  the 
company,  under  the  words  *'  other 
alterations  and  amendments,"  to  con- 
struct a  new  sewer,  without  carry- 
ing it  under  the  floating  harbour, 
even  at  the  expense  of  purchasing 
land  adjacent.     Id.  ibid. 

4.  A  mandamus  **  to  make  such  alter- 
ations and  amendments  in  the  sew- 
ers as  were  necessary  in  consequence 


NAVIGATION. 
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of  the  floatiDg  of  the  harbour"  is 
sufficiently  specific,  the  mode  of 
remedyiDg  the  evil  being  left  by 
parliament  to  the  discretion  of  the 
company.  Rex  v.  Brutal  Dock  Co. 
H.7  &  S  G.4.  327 

MARKET  TOLLS. 

See  Corporation,  1. 

The  grantee  of  a  market  cannot 
maintain  an  action  against  an  indi- 
vidual for  selling  goods  without  the 
market,  and  thereby  defrauding  him 
of  the  toll,  without  shewing  that  he 
has  appropriated  the  whole  of  the 
market  space,  or  so  much  of  it  as 
public  convenience  requires,  to  the 
purposes  for  which  the  market  was 
granted.  Prince  v.  Lewis,  E.7G,4. 

19 
MINES. 

See  Poor  Rate,  3,  6,  7. 

NAVIGATION. 

See  Poor  Rate,  12. 

Wheie  staiths  were  erected  in  the 
river  Tyne  for  the  purpose  of  load- 
ing vessels  with  coals: — Held,  in 
an  indictment  against  the  owners  of 
the  staiths  for  a  nuisance,  that  they 
were  properly  acquitted,  the  jury 
being  of  opinion  that  the  abridg- 
ment of  the  right  of  passage  occa- 
sioned by  the  staiths  was  for  a 
public  purpose,  that  they  produced 
a  public  benefit,  were  erected  in  a 
reasonable  situation,  and  left  a  rea- 
sonable space  for  the  passage  of 
vessels  on  the  river.  Held  also, 
that  the  jury  might  properly  take 
into  consideration,  that  by  means  of 
the  staiths  coals  were  supplied  to 
the  public  at  a  cheaper  rate,  and  in 
a  better  condition,  than  they  other- 
wise could  be.  Held  also,  that  the 
want  of  a  previous  writ  of  ad  quod 
damnum  was  not  conclusive  against 
the  defendants.  Rex  v.  Russell^  E. 
8  G.  4.  403 


NOTICE  OF  ACTION. 

See  Constable,  2. — Justices,  5\  6. 

NUISANCE. 

See  Navigation. 

ORDER  OF  REMOVAL. 

Where  an  order  of  removal  was  made 
by  two  justices,  one  of  whom  ap- 
peared by  the  order  to  be  one  of 
the  churchwardens  making  the 
complaint:— Held  ill.  Rex  v.  Great 
Yarmouth,  Inhabitants,    E,  8  G,  4. 

Page  464 

PARISH  CLERK. 
See  Mandamus,  1. 

PARISH  OFFICERS. 

See  Bastard,  2, — Casual  Poor. — 
District  Parishes. 

PARTNERS. 
See  Poor  Rate,  8. 

PERJURY. 

See  Indictment,  3 — 4. 

PETIT  LARCENY. 

See  Affidavits,  1. 

The  3  G,  4,  c.  28,  s.  2,  which  enacts, 
**  that  if  any  servant  shall  steal  any 
money,  &c.,  from  his  master,  and 
shall  be  convicted  thereof,  and  be 
entitled  to  benefit  (^clergy,  he,  in- 
stead of  being  subjected  to  such 
punishment  as  may  now  by  law  be 
inflicted  upon  persons  so  convicted, 
and  entitled  to  benefit  of  clergy,  may 
be  transported  for  fourteen  years, 
does  not  extend  to  cases  of  petit 
larceny.     Rex  v.  Ellis.  E.  7  G.  4. 

29 

PETIT  SESSIONS. 

See  Sessions. 


560       POOR  RATE. 


POOR  RATE. 


POOR  RATE. 

See  DisTBict  Parishes. — Tithes. 

1.  Fixing  pipes  in  the  ground  for 
the  conveyance  of  gas  to  light  a 
town  is  a  rateable  occupation  of 
land  within  the  meaning  of  43  Eliz, 
c.  2,  and  the  occupiers  are  rateable 
to  the  extent  of  the  increased  value 
of  the  land  so  used,  as  long  as  it  is 
applied  to  the  purposes  of  a  pipe- 
way.  Rex  ▼.  Brighton  Gas  Com- 
pany, E.7G,4.  Page  60 

2.  The  Birmingham  and  Worcester 
Cana3  Act,  dl  G.  3,  directed  tliat 
the  conipany  should  be  rated  in 
respect  t^f  th^r  lands  in  the  same 
proportion  as  other  lands  lying  near 
the  same  should  be  rated,  *'  and  as 
the  same  lands  would  be  rateable 
in  case  the  same  were  the  property 
of  individuids  in  their  natural  ca- 
pacity." By  38  G.  3,  the  like 
provision  was  made  as  to  the  com- 
pany's rateability,  only  omitting  the 
latter  words  *'  and  as  the  same 
lands/*  &c. : — Held,  that  the  com- 
pany were  liable  to  be  rated  for 
their  lands,  &c.,  only  at  the  same 
value  as  other  adjacent  lands,  and 
not  according  to  the  improved 
vahu?  derived  from  the  land  being 
used  for  the  purposes  of  a  canal. 
Rex  V.  St,  Peter  the  Great,  IVorces- 
ter.  Inhabitants,  E.  7  G.  L        85 

3.  An  engine  erected  and  used  by 
the  owner  of  an  iron-stone  mine, 
solely  for  the  purpose  of  drawing 
water  from  the  mine,  is  parcel  of 
the  mine  itself,  and  not  rateable  to 
the  poor.  Rex  v,  BUstony  Inhabit- 
ants, T.  7  G.  4.  182 

4.  The  grantee  of  a  light-house  was 
assessed  in  a  poor  rate  for  "  the 
light-house,  with  the  duties  or  con- 
tribution monies  in  respect  of  ships, 
hoys,  and  barks  passing  by  the 
same."  He  occupied  the  light- 
house and  maintained  a  light  there 
by  means  of  a  servant,  within  the 


parish ;  but  the  dntiei  wete  paid, 
and  the  light  used  by  the  ships, 
out  of  the  parish : — Held,  that  the 
duties  formed  no  part  of  the  value 
of  the  light-hotise,  and  were  not 
rateable.  Rex  v.  CoAre,  Esq.  Jf.  7 
G.  4.  Pagem 

5.  A  light-house  erected  on  the  shore 
for  conveying  light  to  ships  at  sea, 
is  not  rateable  to  the  poor  in  re- 
spect of  the  value  of  the  tolls  paid 
by  the  ship-owners  for  the  benefit 
so  communicated ;  but  simply  as 
a  building.  Rex  v.  Fowke,  Esq. 
M.  7  G.4.  240 

6.  The  owner  and  occupier  of  a  coal 
mine  is  rateable  at  the  sum  for 
which  the  mine  would  let,  without 
reference  to  the  expense  incurred 
in  making  the  mine  productive. 
Rex  V.  Attiiood,  H.  7  &  8  G.  4. 

348 

7.  The  lessee  and  occupier  of  a  coal 
mine  is  rateable  at  the  sum  which 
he  pays  as  rent  or  royalty  for  it, 
without  reference  to  the  expense 
incurred  in  planting  or  improving 
the  mine.     Id.  ibid, 

8.  Where  one  only  of  several  part- 
ners was  resident  in  a  parish,  and 
a  poor  rate  was  made  upon  him  in 
respect  of  all  the  partnership  pro- 
perty, and  not  upon  his  individual 
share: — Held,  that  the  rate  could 
not  be  supported.  Rex  v.  Gosse, 
T,  8  G,  4.  501 

9.  The  Regents  Canal  Company  are 
rateable  to  the  poor  only  in  respect 
of  the  annual  value  of  the  land  oc- 
cupied by  their  cnnal  gud  land,  and 
not  in  respect  of  the  value  of  the 
rates  and  tolls  arising  therefrom, 
which,  being  made  personal  pro- 
perty, is  not  rateable.  Rex  v.  Re* 
gent's  Canal  Company,  T,  8  G.  4. 

502 

10.  A  slip  of  land  in  a  natural  state, 
used  as  a  landing-place  for  goods 
on  the  edge  of  a  basin  belonging  to 
a  canal  company^  is  not  a  wharf 


SESSIONS. 


SESSIONS.        Ml 


within  th6  meaning  of  52  G,  S,  6. 
195,  nor  rateable  as  such  to  the 
poor.  Rex  v.  Regent's  Canal  Com- 
pany, T.  8  G.  4.  Page  502 

11.  An  act  of  parliament  vested  a 
dock  and  the  dues  arising  there- 
from in  trustees,  and  provided  that 
those  dues  should  be  applied  to 
paying  off  the  debt  incurred  in 
making  the  dock,  and  to  keeping 
it  in  repair,  and  then  that  the  dues 
should  be  lowered: — Held,  that 
the  trustees  were  not  rateable  to 
the  poor,  either  for  the  dock  dues, 
or  for  the  premises  purchased  or 
rented  for  the  purposes  of  the 
dock,  there  being  no  beneficial  oc- 
cupation of  either  by  any  person. 
Rex  V.  Liverpool,  Inhabitants,  T, 
8  G.  4.  524 

12.  Trustees  are  not  rateable  to  the 
poor  in  respect  of  the  tolls  of  a 
navigation  received  by  them«  the 
surplus  of  which  is  by  statute 
made  applicable  to  the  repair  of 
public  bridges  and  highways.  Rex 
V.   IVeaver  Trustees,    T.  8  G.    4. 

533 

PRIZE  FIGHT. 

See  Justices,  7. 

AH  persons  countenancing  a  prize 
fight,  are  guilty  of  an  offence.  Rex 
V.  Biliifigham,  T.  7  G.  4.  127 

PUTATIVE  FATHER. 

See  Bastard. 

QUO  WARRANTO. 

See   Affidavits,   2. — Corporation, 

««,  o,  He,  0» 

SESSIONS. 

See  Certiorari. — Highways. — Jus- 
tices. 

1 .  Where  notice  of  holding  a  special 
session  for  making  an  order  to  di- 
vert a  public  footway,  under  55  G, 


S,  c.  68,  8. 2,  was  served  on  the  jus* 
tices  of  the  district  by  the  magis- 
trate's clerk,  and  not  by  the  kigh 
constable : — Held,  that  the  proceed- 
ing was  irregular.  Rex  v.  Surrey 
Justices,  E.  7  G.  4.  Pa^e  8 

2.  Where  a  court  of  quarter  sessions 
have  passed  an  erroirfoiMjudgment 
of  transportation,  this  Court  will 
not  send  it  back  to  be  amended, 
but  will  reverse  it  on  writ  of  error. 
Rex  V.  Ellis,  K7  O.^.  29 

3.  Where  justices  at  petit  sessions 
made  an  order  allowing  the  ac- 
counts of  a  surveyor  of  highways, 
which  had  not  been  previously 
verified  before  a  single  magistrate, 
pursuant  to  13  G.8,  c.  78,8.48: — 
Held,  that  they  had  no  jurisdic- 
tion ;  that  the  whole  proceeding 
was  coram  nonjudice;  and  that  the 
order  must  be  quashed.  Rex  v. 
Somersetshire  Justices,  T,  7  G.  4. 

180 

4.  Where  notices  of  holding  a  special 
session  for  stopping  up  a  footway 
were  signedhy  the  chief  constables, 
and  served  by  a  person  acting  under 
their  authority  upon  the  justices: — 
Held,  that  the  notices  were  given 
by  the  chief  constables,  within  the 
meaning  of  13  G^.  3,  c.  78,  s.  62, 
and  regular.  Rex  v.  Suffolk  Jus- 
tices, M,  7  G.  4.  215 

5.  The  petit  sessions  have  ho  juris- 
diction to  allow  the  accounts  of  a 
surveyor  of  highways  under  13  G. 
3,  c.  78,  s.  48,  where  the  parties 
have  been  before  one  justice,  who 
had  not  gone  into  the  accounts,  but 
referred  the  case  to  the  petit  ses- 
sions. Rex  V.  Yorkshire  N,  R, 
JusHces,  H.  7  &  8  G.  4.  296 

6.  Three  several  appeals,  involving 
the  same  facts  and  the  same  ques- 
tions of  law,  having  been  entered 
for  hearing  at  sessions,  and  the  ap- 
pellants having  agreed  that  the  de- 
cision of  the  Court  on  one  should 
bind  the  other  cas^,  and^die  ae*- 
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sKMis  having  by  a  majority  of  jus- 
tices decided  with  the  respondent 
in  the  first :— Held,  that  the  Court 
would  not  compel  the  sessions  to 
hear  the  other  cases,  although  the 
justices  had  granted  a  case,  but  not 
upon  any  doubt  of  their  own  as  to 
the  propriety  of  their  decision. 
Rexv.  Worcestershire  Justices,  H, 
7  &  3  6.  4.  Page  299 

7.  The  54  G.  3,  c.  84,  which  enacts 
that  the  Michaelmas  Quarter  Ses- 
sions stall  be  holden  in  the  week 
next  after  the  11th  of  October,  is 
merely  directory,  and  those  ses- 
sions may  be  legally  holden  at  ano- 
ther time.  Res  v.  Leicester  Jus- 
tices, T.  8  6.4.  518 

SETTLEMENT,  By  Birth. 
See  Evidence,  1 . 

SETTLEMENT,  By  Estate. 

See  Evidence,  2 — 4. 

Where  a  pauper  contracted  by  parol 
for  the  purchase  of  a  cottage  and 
garden  at  the  price  of  40/.  and 
having  paid  30/.  on  account  was 
let  into  possession  without  a  con- 
veyance ;  and  after  remaining  in 
possession  12  months  resold  the 
premises  for  40/.  and  having  given 
up  possession  paid  the  original 
vendor  the  10/.  owing  upon  the 
purchase  : — Held,  that  he  did  not 
gain  a  settlement  by  the  purchase 
of  an  estate  or  interest  under  9  G. 
1,  c.  7,  8.  5.  Rex  V.  Uanttlio,  In- 
habitants, E.  7  G.  4.  73 

SETTLEMENT,  By  hinng  and 
service. 
I.  A  hiring  for  a  year,  with  a  stipu- 
lation made  by  the  servant  and 
consented  to  by  the  master,  that 
the  former  shall  have  "  during  the 
year  two  or  three  days  to  see  her 
friends,"  is  an  exceptive  hiring, 
and  service  under  it  gains  no  settle- 
ment. Rex  V.  Leamington  Priors, 
Inhabitants,  E,  7  G.  4,  83 


2.  A  hiring  for  an  indefinite  period, 
at  six  shillings  a  week  for  the  win- 
ter, and  nine  shillings  a  week  for 
the  siunroer,  is  not  a  yearly  hirini^, 
and  a  year's  service  under  it  will 
not  confer  a  settlement.  Rex  v. 
Warminster,  Inhabitants^  M,  7  G,  4. 

Page  197 

3.  A  shoemaker  proposed  to  the 
mother  of  a  pauper,  a  boy,  to  take 
him  to  learn  his  business.  The 
boy  was  to  serve  four  years, 
was  to  board  and  lodge  with 
his  mother,  and  was  to  have  half 
what  he  earned.  The  mother  con- 
sented, and  the  boy  served  four 
years  upon  those  terms.  No  in- 
dentures were  executed  on  account 
of  the  poverty  of  the  mother;  and 
no  premium  was  paid : — ^Held,  that 
this  was  not  a  contract  of  hiring 
and  service,  but  a  defective  con- 
tract of  apprenticeship^  and  that 
the  pauper  gained  no  settlement 
by  service  under  it.  Rex  v.  St. 
Margaret's  King*s  Lynm,  Inhabit- 
ants, M.  7  G.  4.  260 

4.  A  mihtia-man  hired  himself  for  a 
year,  and  served  a  year  under  such 
hiring.  It  did  not  appear  that  at 
the  time  of  the  hiring  he  told  his 
master  that  he  was  a  militia-man: 
— Held,  that  he  gained  no  settle- 
ment. Rex  V.  Holsworthy^  Inhabit- 
ants, H.  8  G.  4.  341 

SETTLEMENT,  By  renting  a  tene- 
ment. 

1.  A  person  coming  into  a  parish  as 
a  servant,  and  during  his  servitude 
renting  a  tenement  (xoithout  residing 
thereon)  of  10/.  value,  gains  a  set- 
tlement under  13  &  14  Car.  2,  c. 
12.  Rex  y.Kenardington,  Inhabit- 
ants, M.  7  G.  4.  200 

2.  Where  a  person  hired  a  house  at 
12/.  a  year  for  a  whole  year,  and 
died  three  days  before  the  year 
expired,  but  his  corpse  remained 
in  the  house  until  aUer  the  year 
had  expired,  and  after  his  death 


SETTLEMENT. 
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his  widow  resided  there  and  paid 
the  year's  rent: — Held,  that  he 
gained  no  settlement  under  59  G. 
9,  c.  50,  which  could  be  communi- 
cated to  his  wife  and  children. 
Rex  V.  Cranford^  Inhabitants,  M. 
7  G.  4.  Page  208 

S.  Where  a  pauper  took  a  house  at 
the  annual  rent  of  8/.  from  Lacfy- 
day  to  Michaelmas,  1821,  and  then 
took  another  house  from  Michael- 
mas, 1821,  to  Lady-dati,  1822,  at 
the  annual  rent  of  9/.,  and  during 
the  whole  of  both  periods  was  the 
tenant  of  a  piece  of  garden  ground 
at  the  annual  rent  of  two  guineas, 
but  had  agreed  with  a  third  person 
that  they  should  share  the  expense 
and  profits  equally  of  cultivating 
the  garden  ground,  and  the  partner 
paid  half  the  rent  to  the  pauper, 
but  the  latter  paid  the  whole  to 
the  landlord : — ^Held,  that  no  set- 
tlement was  gained  under  59  G.  3, 
c.  50.  ilex  V.  Tonbridge,  Inhabit- 
ants, M.  7  G.  4.  245 

4.  Where  a  person  hires  and  occupies 
a  10/.  tenement  for  more  than  a 
year,  and  afler  his  death  the  rent 
is  paid  out  of  the  proceeds  of  the 
sale  of  his  effects,  no  settlement  is 
gained  either  under  59  G,  3,  c.  50, 
or  6  G.  4,  c.  56.  Rex  v.  Carshal- 
ion.  Inhabitants,  M.  7.  G.  4.     249 

5.  Under  6  G.  4,  c.  57,  no  settlement 
can  be  acquired  by  renting  a  tene- 
ment, unless  the  entire  rent  for  the 
term  of  one  whole  year  at  the  least, 
whatever  its  amount,  is  actually 
paid.  Rex  v.  Ramsgate,  Inhabit- 
ants, E.  8  G.  4.  470 

6.  A  shepherd  hired  himself  under 
an  agreement  for  12«.  per  week, 
and  to  have  "  twenty-one  ewes 
going :" — Held,  that  as  it  was  no 
part  of  the  contract  that  the  sheep 
should  be  pasture  fed,  no  settle- 
ment was  gained,  although  the  feed 
was  worth  more  than  10/.  a  year, 
and  might  have  been  in  &ct  pasture 


feeding.     Rex  v.  Thomkam,  Inha^ 
bUants,  T.  8  G.  4.  Page  494 

SMUGGLING. 

See  Commitment,  2. — Informa- 
tion, 1. 

SPECIAL  JURORS. 

1.  Where  a  fine  for  not  attending  as 
a  special  juror  at  the  Court  of  C. 
P.  had  been  imposed  upon  a  gen- 
tleman having  one  house  at  fFest^ 
minster  and  another  at  Brighton, 
but  who  had  resided  the  12  months 
preceding  at  the  latter  place,  the 
Court  of  Exchequer  refused  to  re- 
mit the  fine.  Clarges,  Bart.,  ex 
parte,  M,  7  G.  4.  274 

2.  But,  where  the  party  summoned 
had  let  his  house  and  was  abroad, 
which  fact  was  communicated  to 
the  summoning  officer,  the  Court 
remitted  the  fine.  Ford,  ex  parte, 
M.  7  G,  4.  275 

3.  So,  where  the  summons  had  been 
by  mistake  left  at  the  wrong  house, 
the  Court  remitted  the  fme,  but 
required  the  affidavit  of  the  sum- 
moning officer  to  that  fact.  Brown, 
ex  parte,  M.  7  G.  4.  276 

SPECIAL  SESSIONS.    . 

See  Sessions. 

SPECIAL  VESTRY. 

At  a  special  vestry  it  was  resolved 
'*  that  an  indictment  preferred 
against  the  parish  for  non  repair 
of  a  highway  be  opposed,  and  that 
the  surveyor  be  desired  to  take  the 
necessary  steps  for  carryinff  this 
resolution  into  effect :" — Held,  that 
the  inhabitants  who  signed  the  re- 
solution were  not  personally  liable 
for  the  costs  of  the  attorney  em- 
ployed by  the  surveyor  for  this 
purpose.  Sprott  v«  Powell^  H.  7 
&8G.4.  377 
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TRANSPORTATION. 


STATUTES-^CITED  OR  COM 
MENTED  ON. 

Edward  6. 
2  &  d.  c  19.    Tithes.         Page  433 

Elizabeth. 
43.  c.  2.    Poor.  60.  424.  468 

Charles  2. 
13  &  14.  c.  12.    Settlement.       200 


H.  e.  14.    €raine. 

George  1. 

9.  c.  7.  8.  5.    Settlement. 
11.  c.  30.     Excise. 

George  2. 

6.  c.  31.     Bastard. 
—  c.  50.    Jury. 

10.  c.  31.     Watermen. 
16.  c.  18.  8.  3.     Sessions. 
22.  c.  29.  s.  1.     Coroner. 
24.  c.  44.     Justices. 


96 


73 
283 


193 

274 

12 

36 

38 

303 


2.  c.  28. 
6.  c.  28. 
13.  c.  78. 

33.  c.  54. 

34.  c.  65. 
39.  c.  85. 
41.  c.  78. 

43.  c.  74. 

44.  c.  98. 
50.  c.  41. 

54.  c.  84. 

55.  c.  68. 
59.  c.  50. 


George  3. 

Justices.  123 

Smuggling.  109 

Highways.     8. 180.215. 

480 

Benefit  Societies. 

Watermen. 

Embezzlement. 

Constables. 


Excise. 

Stamps. 

Excise. 

Sessions. 

Highways. 

Settlement. 


145 

12 

97 

518 

399 

460 

276 

518 

8.  476.  516 

208.  245. 

249.  296 


3.  c.  28. 

6.  c.  57. 

—  c.  108. 


George  4. 

Servant  stealing. 
Settlement. 
Smuggling. 


29 

249.  470 

17 


IVilliam^. 
1.  c.  18.     Settlement.  476 

SUBPOENA. 
See  EviPENCEy  2. 

TITHES. 

1.  By  a  private  inclosure  act  the 
great  tithes  payable  to  a  rector 
were  abolished,  and  the  commis- 
sioners were  directed  "  to  ascertain 
the  net  value  of  the  tithes,  and  to 
affix  a  fair  clear  annual  rent  per 
acre,  in  lieu  of,  and  in  compensation 
for,  the  tithes  to  the  rector:"  Held, 
that  such  rent  was  rateable  to  the 
repair  of  the  highways  in  the  hands 
of  the  rector.  Rex  v.  Lacy,  Clk. 
E.  7  G.  4.  ,  Page  101 

2.  A  corn  rent  given  to  a  rector  in 
lieu  of  tithes,  payable  *'  free  from 
all  taxes  and  other  deductions  what- 
soever, except  the  land  tax,"  is  ex- 
empt from  payment  of  poor  rates. 
Mitchell  V.  Fordham,  H.  7  &  S 
G.  4r.  356 

3.  The  rakings  of  com  are  titheable, 
where,  from  the  course  of  husban- 
dry used,  their  quantity  is  necessa- 
rily considerable,  though  no  fraud 
is  practised  or  intended.  Glanrille 
v.  Stacei/y  E.  8  G.  4.  433 


TOLLS. 

See    Corporation,     1.- 


•Mabkei 


Tolls— Poor  Rate,  9,   11,  12.— 
Turnpikes. 


TRANSPORTATION. 

See  Indictment,  2 — Petit  Larcekt. 

A  judgment  of  transportation  for 
fourteen  years,  if  bad  for  excess,  is 
bad  in  toto;  and  cannot  operate  as 
a  good  judgment  of  transportation 
for  seven  years.  Rex  v.  Ellis,  E. 
7  G.  4.  29 


TURNPIKES. 


TURNPIKB5. 


5S6 


TRESPASS. 

See  Justices,  8,  9. 

TURNPIKES. 

1.  A  turnpike  act  imposed  toll^  first, 
upon  every  horse,  &c.  drawing  a 
carriage ;  secondly,  upon  every 
horse,  &c.  not  drawing;  and  thirdly, 
upon  every  score  of  oxen,  &c.; 
provided,  that  no  collector  should 
take  from  any  person  more  than 
one  toll  for  the  same  carriage, 
Ijorses,  beasts,  or  cattle,  passing 
once  and  repassing  once  in  the  same 
day  through  the  same  or  any  of 
the  gates  on  the  roads,  such  person 
producing  a  ticket  denoting  that 
such  toll  had  been  paid  on  that 
day  for  such  horses,  beasts,  or  cat- 
tle. Where  the  same  horses  passed 
and  repassed  once  in  the  same  day 
drawing  different  carriages  belong- 
ing to  the  same  person: — Held, 
that  only  one  toll  was  payable. 
Jackson  V.  Cujivetiy  E.  7  G,  4^.      3 

2.  A  turnpike  act  imposed  tolls,  first, 
upon  carriages  drawn  by  horses ; 
secondly,  upon  horses  not  drawing; 
thirdly,  upon  oxen,  &'c.:  provided, 
that  all  persons  having  paid  toll 
once  for  their  carriages,  horses, 
and  cattle,  returning  the  same  day 
with  the  same  carriages,  horses, 
and  cattle,  should  pass  toll  free. 
A  subsequent  act  recited,  that  it 
was  expedient  to  increase  the  ex- 
isting tolls,  and  re-enacted  the  pro- 
visions of  the  former  act,  subject 
to  some  alterations,  one  of  which 
was,  that  the  former  tolls  should 
cease,  and  that  instead  thereof 
there  should  be  paid  a  certain  toll 
for  every  horse  drawing  a  carriage. 
Four  horses  passed  a  toll-gate  in 
the  morning  drawing  a  carriage, 
and  repassed  the  same  gate  in  the 
evening  drawing  a  drfl^nt  car- 
riage:— Held,  that  they  were  not 


liable  to  a  second  toll.    Fearnley  v. 
Morley,  T.  7  G.  4.  Page  117 

3.  A  turnpike  act  imposed  tolls,  first, 
on  horses  drawing  carriages;  se- 
condly, on  carriages  fixed  to  wag- 
gons ;  thirdly,  on  horses  not  draw- 
ing; and  fourthly,  on  oxen,  &c. : 
provided,  that  every  person  having  ' 
paid  the  toll,  on  producing  a  ticket 
denoting  such  payment,  should  be 
permitted  to  pass  and  repass  once 
m  the  same  day,  through  the  gates 
mentioned  in  such  ticket,  with  the 
same  horses  or  other  beasts,  coach 
or  other  carriage,  without  being 
liable  to  any  additional  toll.  Where 
the  same  horses  passed  and  repassed 
once  in  the  same  day,  drawing  dif- 
ferent carriages  belonging  to  the 
same  person: — Held,  that  only  one 
toll  was  payable.  Chambers  v. 
JVilliams,  T.  7  G.  4.  128 

4.  By  a  turnpike  act  it  was  enacted, 
"  that  a  toll  of  6rf.  should  be  de- 
manded and  taken  for  every  horse 
drawing  any  stage-coach  from  the 
person  or  persons  attending  the 
same."  A  subsequent  clause  pro- 
vided, "  that  if  any  person  or  per- 
sons should  have  paid  the  toll  for 
any  cattle  or  carriage  passing 
through  the  gate,  the  same  person 
or  persons,  on  producing  a  ticket, 
should  be  permitted  to  pass  and  re- 
pass through  the  same  gate  with 
the  same  cuttle  or  carriage  toll  fret^ 
at  any  time  during  the  same  day." 
A  stage-coach  drawn  by  four 
horses  passed  through  and  paid  the 
toll.  In  the  evening  of  the  same 
day,  a  diff'erent  coach,  called  by  the 
same  name,  belonging  to  the  same 
proprietors,  drawn  by  the  same 
horses,  but  driven  by  a  different 
coachman,  and  carrying  diff'erent 
passengers  and  parcels  for  hire, 
passed  through  the  same  gate : — 
Held,  that  a  second  toll  was  not 
payable  in  respect  thereof.  Norrii 
V.  Poate,  T,  7  G.  4.  132 


566        WATERMEN. 

WARRANT. 
See  CoMMiTMiNT,  1. — Const ABLEy  I. 

— EyiDEMCE,  5. 

WATERMEN. 

£'ee  Justices,  1. 

Qmeeref  Whether  the  rulers  of  the 


WHARF. 

Watermen's  Company  of  Laadom 
have  jurisdiction  to  convict  an  of- 
fender against  84  G.  $,  c.  65.  Rex 
Y.  Broderip,  E.  7  G.  4.      Page  12 

WHARF. 
See  Poor  Rate,  10. 


END  OF  THE  FOURTH  VOLUME. 
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